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CASES 


ARGUED  AND  DETERMINED 


IN    THB 


SUPREME  COURT  OF  JUDICATURE 


or    THB 


STATE  OF  INDIANA, 


AT  INDIANAPOLIS,  MAY  TERM,  1859,  IN  THE  FORTT-THIRD 
TEAR  OF  THE  STATE,  BUT  HELD  BACK  ON  PETITIONS  FOR 
A  REHEARING,  WHICH  HAVE  BEEN  OVERRULED. 


Wilson  v.  Ray.* 

m 

The  contimct  stated  in  the  pleadings  in  this  case  (see  the  opinion)  is  execntorj. 

Where  no  time  is  fixed  for  the  perfonnance  of  a  contract;  or  where  it  is  to  be 
performed  by  a  certain  daj  (the  right  to  perform  it  sooner  not  being  pre- 
cluded); or  where  the  performance  depends  upon  a  contingency  which  may- 
or may  not  happen  within  a  year,  tiie  contract  is  not  within  S  1  of  the  stat- 
ute of  frauds.    R.  S.  1848,  p.  589.— 1  R.  S.  p.  399. 

But  where,  by  its  terms,  a  contract  is  not  to  be  performed  within  the  year; 
or  where  it  cannot  be  performed  within  the  year,  according  to  the  intent  and 
understanding  of  the  parties,  as  evidenced  by  the  contract,  it  is  within  the 
statote. 

Where  the  agreement  of  the  defendant  upon  which  suit  is  brought,  is  not,  in 
any  event,  to  be  performed  within  a  year,  it  is  within  the  statute,  although 
there  may  be  other  stipulations  providing  for  contingencies  that  would  make 
the  plaintiff  liable  to  the  defendant  within  a  year,  and  release  the  defendant 
altogether. 

A  promise  to  pay  money  after  the  expiration  of  a  year,  is  as  much  within  the 
statute  as  a  promise  to  do  any  otiier  act. 


*  The  petition  for  a  rehearing  in  this  case  was  filed  on  tihe  2l8t  of  J%,  and 
overruled  on  the  lOtfa  of  November, 
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Mfty  Tenn,    Althongfa  a  contract  may  be  performed  on  one  side  witihin  a  year,  yet  if  it 
1859.  cannot  on  the  other,  it  is  within  the  statute. 

Contracts  of  partnership  are  as  much  within  the  statute  as  other  contracts. ' 

VVIL80H       j^  fraudnlent  refiisal  to  pat  a  contract  in  writing  cannot  haTe  the  effect  of 
X^y.  patting  it  in  writing. 

2>«*»y»  APPEAL  from  the  Marion  Circuit  Court 

May  24. 

WoRDEN,  J. — Complaint  by  Wilson  against  Ray  "that 
on  or  about  the  first  day  of  JunCj  1852,  the  plaintiff  and 
one  Lawrence  JkT.  Vance  were  engaged  to  perform  a  large 
amount  of  work,  and  to  furnish  a  large  amount  of  mate« 
rials  for  the  construction  of  what  is  known  as  the  Indiarir 
apolis  and  Cinciwnaii  railroad,  in  the  doing  of  which  work, 
and  the  furnishing  of  which  materials,  and  in  order  to  pay 
workmen,  and  furnishers  for  the  same,  it  became  neces- 
sary that,  in  the  progress  thereof,  the  plaintiff  should  raise 
a  large  sum  of  money,  to-wit,  800,000  dollars.  The  plain- 
tiff further  says  that  by  the  contract  for  said  work  and 
materials  with  the  company  to  whom  said  road  belonged, 
they,  the  plaintiff  and  said  Vance^  were  to  receive  the 
greater  portion  of  their  pay  for  said  work  and  materials 
in  the  bonds  of  said  company  at  75  cents  on  the  dollar, 
and  did  receive  therefor,  of  said  bonds,  to  the  amount  of 
350,000  dollars  nominally.  The  plaintiff  further  says,  that 
in  order  to  raise  the  money  first  aforesaid,  it  became  neces- 
sary to  borrow  the  same  by  the  creation  of  commercial 
paper,  from  time  to  time,  as  the  same  might  be  needed, 
with  good  indorsers,  in  view  of  which  necessity  the  said 
Vathce  procured  one  Hervey  Bates  as  his  indorser,  accept- 
or, and  drawer  of  said  commercial  paper,  on  terms  then 
agreed  on  between  them ;  and  the  plaintiff,  in  order  to  pro- 
cure an  acceptor,  drawer,  and  indorser  also  as  aforesaid, 
then  and  there  entered  into  the  following  agreement  with 
the  defendant:  The  plaintiff  then  and  there  promised  the 
defendant  that  if  the  defendant  would  draw,  accept,  and 
indorse  said  commercial  paper  as  the  same  might  be,  firom 
time  to  time,  needed,  along  with  said  Bates^  the  plaintiff 
would  pay  to  said  defendant  one-half  of  the  amount  which 
the  plaintiff  should  realize  on  the  said  bonds  over  and 
above  75  cents  on  each  dollar  of  said  bonds,  provided  that 
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if,  on  said  bonds,  he  should  not  realize  75  cents  to  the  dol-  ^^7  Tenn, 
lar,  on  disposal  of  them,  the  defendant  would  pay  to  the  'iSo^* 
plaintiff  one-half  of  the  loss  sustained  by  the  plaintiff  by  Wilsok 
reason  of  such  disposal  of  them  under  75  cents  on  the  BaV. 
doUar;  and  the  defendant,  then  and  there,  in  consideration 
of  said  promise  by  the  plaintiff,  promised  to  him  to  draw, 
accept,  and  indorse  for  him  as  aforesaid,  and  to  pay  the 
plaintiff  a  sum  of  money  equal  to  one-half  of  his  loss  on 
said  bonds,  if  on  the  same  he  should  realize  less  than  75 
cents  on  the  dollar.  And  the  plaintiff  says  that  the  de* 
fendant  did  so  draw,  accept,  and  indorse  for  him  as  afore- 
said. And  he  avers  that,  of  said  350,000  dollars  of  bonds 
of  said  company,  one-half,  to-wit,  175,000  dollars  thereof, 
was  then  and  there,  and  until  the  same  was  disposed  of 
as  hereinafter  mentioned,  the  property  of  and  share  tailing 
to  the  plaintiff.  The  plaintiff  farther  says  that  said  bonds 
conld  not  be  and  were  not  sold,  or  in  any  manner  disposed 
of  at  a  rate  equal  to  75  cents  on  the  dollar,  but  on  the 
contrary  they  were,  with  the  defendant's  knowledge  and 
consent,  disposed  of  afterwards  at  much  less  than  75  cents 
on  the  dollar,  to-wit,  at  60  cents  on  the  dollar,  and  that 
the  plaintifi^s  loss  on  such  disposal  thereof  was,  and  is, 
25,000  dollars;  of  aU  of  which  the  defendant  then  and 
there  had  notice;  wherefore,"  &c. 

To  this  complaint  the  defendant  answered,  amongst 
other  things,  as  follows,  viz.: 

'^That  the  said  supposed  agreement  upon  which  this 
suit  is  brought  was  made  and  entered  into  on  the  15th 
day  of  Jiine^  1852;  and  that  said  contract  between  2%^ 
Indianapolis  and  Cincinnati  Railroad  Company  and  eaid 
plaintiff  and  said  Vance,  under  which  the  said  bonds 
named  in  the  complaint  were  to  be  issued  and  paid  to 
said  plaintiff  and  Vance,  was  entered  into  on  the  31st  day 
of  Januarp,  1852,  whereby  they,  the  said  plaintiff  and  said 
Vance,  were  to  complete  the  work  embraced  in  their  said 
contract,  and  fully  comply  with  their  part  of  said  contract 
by  the  first  of  October,  1853,  and  that  according  to  the 
terms  and  stipulations  of  the  last-named  contract,  as  well 
as  by  the  terms  and  stipulations  and  recitals  of  the  first- 
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May  Term,    named  agreement,  the  said  plaintiff  and  the  said  Vance 
^^^*      bound  and  obliged  themselves  to  hold  the  said  bonds,  and 

WiLsov  to  keep  them  out  of  the  money  market,  and  not  to  sell  or 
Bat.  finally  dispose  of  them  for  the  whole  period  of,  and  until 
the  expiration  of  sixteen  months  from  the  first  day  of 
Aprils  1852,  and  that  the  said  railroad  company  should 
have  the  right,  and  could,  by  giving  thirty  days'  notice  to 
the  said  Vance  and  Wilson^  receive  back  firom  them  the 
whole  or  any  part  of  said  bonds,  by  paying  in  money 
therefor  85  cents  on  the  dollar  at  the  city  of  New  York; 
provided,  however,  that  such  demand  to  redeem  said  bonds 
should  be  made  within  sixteen  months  from  the  first  day 
of  Aprily  1852,  and  provided  also  that  said  Vance  and  TTt/* 
son  should  have  the  right,  when  such  demand  was  made, 
to  take  and  receive  stock  in  said  company,  at  par,  for  the 
full  amount  and  face  of  said  bonds,  which  bonds  were  to 
be  paid  to  said  Vance  and  said  plaintiff  by  The  Indianapo* 
Us  and  Cincinnati  Railroad  Company^  within  ten  days  after 
notice  in  writing  from  the  engineer  in  charge  of  the  line 
that  the  work  contemplated  in  said  contract  hctd  been  fully 
completed;  and  the  said  plaintiff  and  said  Vance^  in  and 
by  the  agreement  first  herein  above  mentioned,  further 
agreed  with  the  said  Bates  and  said  defendant  that  there 
should  be  a  mutual  and  equal  dividend  between  the  said 
plaintiff,  said  Vance^  said  Bates,  and  said  defendant,  either 
of  advance  or  loss  on  said  bonds  so  to  be  received  of  said 
company  under  their  said  contract  with  said  company,  in 
the  final  disposal  of  said  bonds,  which  disposal  should  be 
only  made  under  the  concurrent  disposal  of  each  of  said 
parties.  And  the  defendant  says  that  the  said  supposed 
agreement  and  promise  of  said  defendant  upon  which  this 
suit  is  brought  was  not  by  its  terms  to  be  performed  with- 
in one  year  from  the  time  of  making  the  same,  and  could 
not  be  performed  within  one  year;  and  the  defendant  avers 
that  the  said  supposed  agreement  was  not  in  writing  sign- 
ed by  the  defendant,  nor  by  any  person  by  him  lawfully 
authorized,  and  so  the  defendant  says  that  said  agreement 
was  and  is  void." 

To  this  paragraph  the  plaintiff  demurred,  assigning  for 
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cause  that  it  does  not  contain  facts  sufficient  to  constitute   "^7  Tenn, 
a  defense,  and  that  it  appears  from  the  paragraph  that  the       iS^* 
contract  might  have  been  performed  within  a  year  from     Wilson 
the  making  thereof     The  demurrer  was  overruled,  and       luV. 
plaintiff  excepted. 

The  plaintiff  then  replied  as  follows,  viz.: 

^  That  at  the  time  of  the  making  of  the  contract  herein 
sued  on,  the  defendant  was  a  director  of  the  railroad  com- 
pany mentioned  in  the  declaration,  and  also  cashier  of  the 
State  Bank  of  Indiana^  from  which  bank,  or  some  of  its 
branches,  it  was  then,  by  the  parties  to  said  contract,  con- 
templated that  the  money  (or  a  considerable  portion  of  it) 
to  be  raised  under  said  contract  as  stated  in  the  complaint, 
should  be  borrowed.  And  the  plaintiff  says  that  the  said 
Ray^  for  the  fraudulent  and  wrongful  purpose  of  con- 
cealing from  said  company,  and  from  said  bank  and  it^ 
branches,  his  said  interest  in  said  bonds,  and  his  said  con- 
tract, and  his  said  connection  with  the  construction  of 
said  road,  as  stated  in  the  complaint,  specially  requested 
the  plaintiff  that  the  contract  herein  sued  on  should  not 
be  reduced  to  writing  and  signed  by  the  said  Ray;  and 
that  for  said  causes  alone,  and  on  said  request  only,  said 
contract  was  not  reduced  to  writing  and  signed  by  the 
defendant ;  of  which  fraudulent  and  wrongful  purpose  the 
plaintiff  was  then  ignorant." 

A  demurrer  to  this  replication  was  sustained,  to  which 
ruling  exception  was  also  taken. 

On  the  plaintiff  failing  and  refusing  to  make  further 
reply  to  the  defendant's  answer,  final  judgment  was  ren- 
dered for  the  defendant,  and  the  plaintiff  appeals  to  this 
Court. 

He  assigns  three  errors — 

1.  In  overruling  his  demurrer  to  the  answer. 

2.  In  sustaining  the  defendant's  demurrer  to  his  replica^- 
tion,  and  that  with<>ut  any  judgment  of  respondeat  ouster. 

3.  In  rendering  judgment  to  the  effect  that  the  plaintiff 
take  nothing  by  his  writ,  and  that  the  defendant  recover  of 
him  his  costs. 

Against  the  ruling  of  the  Court  below  on  the  demurrer 
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May  Term,    to  the  defendant's  answer,  the  plaintiff  assumes  three  posi* 
1859*      tions: 


WiLsoir         1.  That  the  contract  was  executecl,  and  not  merely  exe- 
Bat.        cntory,  and  therefore  not  within  the  statute  of  frauds. 

2.  That  it  might  have  been  performed  within  the  year; 
and, 

3.  That  it  was  a  contract  of  partnership  between  the 
parties,  and  not  necessary  to  be  reduced  to  writing. 

The  statute  in  force  at  the  time  the  contract  was  entered 
into  provides  that  '^  No  action  shall  be  brought  upon  any 
agreement  that  is  not  to  be  performed  within  one  year 
from  the  making  thereof,  unless  the  promise,  contract,  or 
agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof  shaU  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  by 
some  person  thereunto  by  him  lawfully  authorized,"  &c. 
R.  S.  1843,  p.  689,  §  1. 

The  provision  is  reenacted  in  the  same  language  in  the 
code  of  1852.  1  R.  S.  1852,  p.  299,  §  1.  It  is  drawn  from 
the  English  statute  of  Charles  IL,  and  substantially  pre- 
vails in  most,  if  not  all,  the  states  in  the  Union;  hence, 
the  decisions  in  England  and  the  other  states,  under  it, 
will  throw  much  Ught  upon,  if  not  definitely  settle,  the 
questions  presented. 

The  first  proposition  we  think  is  not  true  in  point  of 
fact.  We  do  not  regard  the  contract  as  being  executed, 
but  as  executory  in  its  character.  The  promises  were  mu- 
tual, and  dependent  one  upon  the  other  for  a  considera- 
tion. The  plaintiff,  in  consideration  of  the  defendant's 
promise,  promised  the  defendant  one-half  of  what  he 
should  realize  on  the  bonds  over  75  cents  on  the  dollar; 
and  the  defendant,  in  consideration  of  the  plaintifTs  pro- 
mise, promised  to  become  drawer,  acceptor,  and  indorser, 
&c,  for  the  plaintiff,  and  to  make  up  to  the  plaintiff  one- 
half  of  the  loss  on  the  bonds,  should  they  not  bring  the 
75  cents  on  the  dollar.  This  contract  when  made  was 
purely  executory.  No  consideration  passed  from  one  to 
the  other.  The  consideration  of  the  promise  of  each,  was 
the  promise  of  the  other. 
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This  being  the  case,  we  shall  not  inquire  whether  an    HsyTenn, 
agreement  baaed  upon  a  past  or  executed  consideration  is,       loQ'^* 
or  is  not,  within  the  statute.  Wilbok 

The  second  position  assumed  requires  more  examina-       RaV- 
tion. 

We  think  it  is  established  that  where  no  time  is  fixed 
for  the  performance  of  the  contract,  or  where  it  is  to  be 
performed  by  a  certain  day  (not  precluding  the  right  to 
perform  sooner),  or  where  the  performance  depends  upon 
a  contingency  which  may  or  may  not  happen  within  a 
year,  the  contract  is  not  within  the  statute*     On  the  other  N 
hand,  where,  by  the  terms  of  the  contract,  it  is  jiot  Jfi.  be .. 
performed  within  the  year;  or  where  it  cannot ^ej;ifirs — - 
formed  within  the  year  according  to  ^Ka  ini^y]f,  pnH  imflfjr- 
standing  of  the  parties  as  eyid£A£6dJb]Llb6.C9ntract,  it  is 
within  the  statute.    A  late  writer  deduces  from  the  author- 
ities  the  following  rule:    " The  result  seems  to  be  that  the 
statute  does .  not  mean  to  include  an  agreement  which  is 
nimply  nntjikflly  io  hr  prrffrrmH;  nor  yet  one  which  is 
simply  not  expected  to  be  performed,  but  that  it  means 
indnde  any  agreement  which,  fairly  and  reasonably  ji 
preted,  does  jipt  nflmit  of  n  TftlidH'Trrntinn  Tvji 

Mpar*A   nf  n^  ypar  frnyy]   \]\^   |||akjjng^^>      BrOWUC   OU   Stat.of 

Frauds,  §  273. 

At  §  283,  the  same  author  remarks  ^Hhat  where  the 
manifest  intent  and  understanding  of  the  parties  are  that 
the  contract  shall  not  be  executed  within  the  year,  the 
mere  foct  that  it  is  possible  that  the  thing  agreed  to  be 
done  may  be  done  within  the  year,  wiU  not  prevent  the 
statute  from  applying.  Physical  possibility  is  not  what  is 
meant,  when  it  is  said  that  if  a  verbal  contract  may  be 
performed  within  the  year,  it  is  binding.  Or  to  speak  ex- 
actly, it  is  not  enough  that  the  thing  stipulated  may  be 
accomplished  in  a  less  time,  but  such  accomplishment 
must  be  an  execution  of  the  contract  according  to  the  un* 
derstanding  of  the  parties."  See,  also,  Boydell  v.  Drum^ 
mand,  11  East,  142;  Herrin  v.  Butters,  20  Maine  IL  119. 

It  appears  from  the  answer  in  the  case  at  bar,  that  the 
plaintiff  had  agreed  with  the  railroad  company  not  to  put 
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May  Tenn,  the  bonds  into  market,  nor  sell  or  dispose  of  them,  until 
__f5^11_  the  expiration  of  sixteen  months  from  the  first  day  of 
WiLBov  Aprilj  1852,  more  than  a  year  after  the  making  of  the 
r/y.  contmct  between  the  plaintiff  and  defendant.  It  further 
appears  that  this  stipulation  also  entered  into  and  formed 
a  part  of  the  contract  between  the  plaintiff  and  defendant* 
The  time  was  fixed  by  the  express  terms  of  the  contract, 
within  which  the  defendant  could  not  become  liable  to 
pay  any  loss  on  the  sale  of  the  bonds.  They  were  not  to 
be  sold  until  after  the  expiration  of  more  than  a  year,  and 
this  stipulation  being  made  a  part  of  the  contract  between 
the  plaintiff  and  defendant,  was  as  binding  as  any  other 
part  of  it.  This  is  a  substantial  part  of  the  contract. 
There  might  have  been  very  strong  reasons  of  a  financial 
nature  for  not  putting  the  bonds  in  market  sooner,  and  the 
defendant  might  have  been  very  unwiUing  to  stipulate  to 
bear  a  loss  on  the  sale  of  them  if  they  were  to  be  sold  be* 
fore  the  time  specified.  By  the  terms  of  the  agreement 
.the  defendant  was  not  liable  for  any  loss  until  the  bonds 
were  sold,  and  they  could  not  have  been  sold  until  after 
the  expiration  of  more  than  a  year;  hence,  it  is  clear  that 
the  part  of  the  agreement  sued  on  was  not  to  be  per- 
formed within  the  year. 

Bat  it  is  insisted  that  the  contract  might  have  been  per- 
formed within  the  year,  notwithstanding  these  stipulations; 
that  the  road  might  have  been  completed,  and  the  bonds 
issued  to  Wilson  and  VancCj  and  then  the  company  might, 
before  the  expiration  of  the  year,  have  elected  to  take  them 
up  at  85  cents  on  the  dollar,  in  which  event,  the  defend* 
ant  would  have  been  entitled  to  his  share  of  the  gain,  al- 
though the  year  had  not  expired.  Admitting  that  all  this 
might  have  been  done,  it  is  not  perceived  how  it  would 
take  the  stipulation  of  the  defendant  sued  upon  out  of  the 
statute.  The  state  of  things  supposed  would  bring  about 
the  contingency  on  which  the  plaintiff  would,  by  the  stip- 
ulations of  the  contract,  be  liable  to  the  defendant;  but  the 
contingency  on  which  the  defendant  was  to  be  liable  to  the 
plaintiff,  could  not,  by  the  terms  of  the  contract,  happen 
within  the  year.     If  the  company  took  up  their  bonds  at 
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85  cents  on  the  dollar,  the  defendant,  of  course,  was  not    May  Tenn, 
liable.     If  Wilson  and  Vance  choose  to  take  stock  in  the       ^^^* 
company  instead  of  money,  as  specified  in  the  contract,  the     Wilsoit 
defendant  was  not  liable.    In  no  possible  event  was  he  lia-       RaV. 
ble  bat  upon  a  sale  of  the  bonds  after  the  time  limited, 
and  a  failure  to  realize  the  amount  specified. 

We  are  of  opinion  that  where  the  agreement  of  the  de- 
fendant upon  which  suit  is  brought,  is  not,  in  any  event, 
to  be  performed  within  a  year,  it  is  within  the  statute, 
although  there  may  be  other  stipulations  providing  for 
contingencies  that  would  make  the  plaintiff  liable  to  the 
defendant  within  a  year,  and  release  the  defendant  from 
liability  altogether. 

Agreements  not  to  be  performed  within  a  year,  are 
within  the  statute,  notwithstanding  a  contingency  may 
be  provided  for  that  may  put  an  end  to  them  within  that 
period.  Browne  on  Stat,  of  Frauds,  §  281.  See,  also, 
Harris  v.  Porter^  2  Harring.  27. 

The  case  at  bar  is  very  analogous  to  that  of  Lapham  v. 
Whipple^  8  Met.  59.  There  A.  sold  to  B,  an  interest  in  a 
patent  right  for  a  sum  of  money  paid  down  by  £.,  and 
made  an  oral  agreement  with  B,  to  repay  him  said  sum  if 
he,  B,j  should  not,  within  three  years,  realize  the  same  out 
of  the  profits  of  the  patent  right.  The  contract  was  held 
to  be  within  the  statute;  that  the  terms  of  it  indicated  that 
it  was  not  to  be  performed  within  a  year;  that  the  defendant 
was  not  to  perform  unless  the  profits  for  the  entire  three 
years  failed  to  yield  the  sum  in  question,  which,  of  course, 
could  not  be  ascertained  until  the  expiration  of  the  three 
years.  So,  here,  the  defendant's  stipulation  was  to  pay  a 
share  of  the  loss  on  the  bonds,  if  a  loss  should  accrue  upon 
the  sale  of  them  after  the  expiration  of  the  time  limited, 
being  more  than  a  year  from  the  making  of  the  contract. 
A  sale  of  the  bonds  before  the  time  limited  would  not,  by 
the  terms  of  the  contract,  involve  the  defendant  in  any  lia- 
bility to  pay,  although  they  should  be  sold  at  a  loss. 

Lower  v.  Winters^  7  Cow.  263,  was  this:  The  plaintiff 
sold  to  the  defendant  his  improvements  made  on  certain 
land,  in  February^  1824,  to  be  paid  for  in  one  year  from  the 
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May  Term,   ensuing  March.    It  was  held  that  the  improvements  were 

^^Q'      no  "interest  in  land,"  being  merely  another  name  for  work 

WiMow      and  labor  bestowed  upon  it,  but  that  the  agreement  to  pay 

Bat        was  void,  as  not  to  be  performed  in  a  year;  that  payment 

at  a  day  specified,  precludes  the  idea  of  payment  before 

the  day. 

A  promise  to  pay  money  after  the  expiration  of  a  year 
is  within  the  statute,  as  much  as  a  promise  to  do  any  other 
act.    Browne  on  Stat,  of  Frauds,  §  290. 

In  DoneUcm  v.  Ready  3  Barn,  cuid  Adol.  899,  a  doctrine 
was  held  that,  perhaps,  is  not  fully  established  in  England^ 
and  is  questioned  by  some  of  the  Courts  of  this  country. 
There  a  landlord  who  had  demised  certain  premises  for  a 
term  of  years  at  JS50  a  year,  agreed  with  his  tenant  to  lay 
out  £50  in  making  certain  improvements  upon  them,  the 
tenant  agreeing  to  pay  an  increased  rent  of  £5  a  year  da- 
ring the  remainder  of  the  term,  fifteen  years.  The  landlord 
having  done  the  work  within  a  year,  it  was  held  that  he 
might  recover  arrears  of  the  £5  a  year  against  the  tenant, 
though  the  agreement  was  not  in  writing.  Littledale,  J., 
in  delivering  the  opinion  of  the  Court,  said:  ^'As  to  the  con* 
tract  not  being  to  be  performed  within  the  year,  we  think 
that,  as  the  contract  was  entirely  executed  on  one  side 
within  the  year;  and  as  it  was  the  intention  of  the  parties, 
founded  on  a  reasonable  expectation  that  it  should  be  so, 
the  statute  of  frauds  does  not  extend  to  such  a  case.  In  a 
case  of  a  parol  sale  of  goods,  it  often  happens  that  they  are 
not  to  be  paid  for  until  after  the  expiration  of  a  longer  pe* 
riod  of  time  than  a  year,  and  surely  the  law  would  not 
sanction  a  defense  on  that  ground,  when  the  buyer  had  had 
the  full  benefit  of  the  goods  on  his  part." 

The  doctrine  of  the  above  case,  as  we  understand  it,  is 
that  where  the  contract  has  been  entirely  executed  on  one 
side  within  the  year,  in  a  case  where  it  was  the  intention 
of  the  parties,  founded  on  a  reasonable  expectation,  that  it 
should  be  so  executed,  the  statute  does  not  apply,  although 
performance  on  the  other  side  was  not  to  take  place  within 
a  year. 

In  BroadweU  v.  Oetman^  2  Denio,  87,  Bearbdley,  J.,  de- 
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livering  the  opinion  of  the  Court,  and  remarking  upon  the   ^^7  Term, 
case  of  DaneUan  v.  Ready  suprcky  said,  "  But  I  would  not      ^Q^Q* 
be  understood  as  yielding  my  assent  to  the  principle  stated,     Wiz^bon 
It  seems  to  me  in  plain  violation  of  the  statute.    •    •    •       -^^^ 
The  agreement  is  entire,  and  if  it  cannot  be  executed  fully 
on  both  sides  within  the  year,  I  think  it  is  void.     What 
difference  does  it  make  that  one  party  can,  while  the  other 
cannot,  complete  the  contract  within  the  year?     Such  an 
agreement  is  not  in  terms  excepted  from  the  statute,  and 
the  reason  for  the  enactment  applies  to  it  with  full  force." 

,We  do  not,  however,  in  this  opinion,  wish  to  approve  or 
disapprove  of  the  case  of  Donellan  v.  Read,  as  it  is  not 
necessary  that  we  should  do  so.  The  case  at  bar  is  dis* 
tinguishable  from  it.  We  may  remarir,  however,  that  in 
such  cases  the  party  would  not  be  without  remedy,  although 
no  action  would  lie  on  the  contract,  for  he  may  maintain  a 
general  indebiUUtu  assumpsit  against  the  party  who  re- 
fuses to  proceed  ftirther  under  the  contract,  and  thus  re- 
cover a  compensation  for  what  has  been  advanced  and 
received  upon  it  Vide  BroadweU  v.  Oetman^  supraj  and 
authorities  there  cited.  It  is  said  that,  ''  Where  a  verbal 
contract  has  been  executed  on  one  side  by  the  conveyance 
of  property,  or  the  performance  of  services,  the  proper  form 
of  action  to  recover  the  value  of  the  property  or  services, 
is  upon  the  implied  promise  arising  from  the  plaintiff's 
performance;  implied  promises  not  being  embraced  by  the 
statute."     Browne  on  Stat,  of  Frauds,  §  124,  et  seq. 

In  the  case  before  us,  there  has  been  no  full  performance 
on  either  side.  To  be  sure,  the  defendant  has  performed 
that  part  of  the  contract  by  which  he  was  bound  to  indorse, 
&c.,  but  beyond  this  there  has  been  no  performance  on  either 
side.  The  plaintiff  has  done  nothing  Howards  performing 
his  part  of  the  contract.  The  contingency  has  not  arisen 
upon  which  he  was  to  perform.  The  part  to  be  performed 
by  him,  was  to  pay  to  defendant  a  portion  of  the  gain  on 
the  bonds.  There  has  been  no  gain  and  he  has  paid  noth- 
ing.  He  has  not  parted  with  anything,  nor  has  the  de- 
fendant received  anything. 

Admitting  it  to  be  true  that  the  contract  might  have 
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May  Tenn,   been  performed  on  the  part  of  the  plaintiff,  within  the  year, 

^^^*      by  the  railroad  company  taking  up  their  bonds  at  85  cents 

Wilson      on  the  dollar,  and  the  plaintiff  paying  to  the  defendant  his 

IUt*        share  of  the  gain;  yet  nothing  of  this  kind  has  been  done* 

Indeed,  this  contract  is  of  such  a  character  that  the  facts 

which  would  render  one  party  liable  to  pay  the  other, 

would  release  the  other  from  any  liability  to  pay. 

The  fact  that  there  has  been  no  performance  on  the  part 
of  the  plaintiff,  he  having  paid  nothing,  and  the  defendant 
having  received  nothing,  very  clearly  distinguishes  this  case 
from  Donellan  v.  Readi  supra.  The  remarks  of  the  Court 
in  that  case,  would  be  wholly  inapplicable  to  this. 

This  case  is  much  more  like  Sweet  v.  Lee^  decided  some 
nine  years  after.     (3  Man.  and  Ghr.  452.) 

The  plaintiff,  a  publisher,  sued  the  defendant  upon  an 
agreement  to  prepare  a  law  book  for  publication,  in  consid^ 
eration  of  which  the  defendant  was  to  receive  j£80  a  year 
for  five  years,  and  X60  a  year  for  the  remainder  of  his  life. 
The  agreement  was  held  to  be  within  the  statute.  In  ar^ 
gument,  it  was  insisted  that  the  work  might  have  been 
published  during  the  year,  but  Maule,  J.,  remarked  that 
although  that  might  be,  the  annuity  could  not  be  paid 
within  that  time.  DonelUm  v.  Read  was  pressed  upon  the 
consideration  of  the  Court,  but  they  held,  nevertheless, 
that  the  case  was  within  the  statute.  This  case  estab- 
lishes the  position  that,  although  the  contract  may  be  per- 
formed on  one  side  within  the  year,  yet  if  it  cannot  on  the 
other,  it  is  within  the  statute. 

On  the  point  that  the  contract  was  one  of  partnership 
between  the  parties,  and,  therefore,  not  necessary  to  be  re- 
duced to  writing,  we  may  remark  that  we  have  been  re- 
ferred to  no  authorities  which  sustain  that  position,  and 
we  know  of  none.  A  contract  of  partnership  concerning 
an  interest  in  lands,  must  be  in  writing.  Story  on  Part- 
nership, §  83.  Admitting  that  the  contract  amounted  to 
one  of  partnership  between  the  parties  (a  point  which  we 
by  no  means  decide),  still  it  is  not  perceived  why  that 
should  take  the  case  out  of  the  statute.  The  language  of 
the  statute  covers  contracts  of  partnersliip  as  well  as  any 
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other,  and  if  they  are  not  to  be  performed  within  a  year,    May  Term, 
we  think  no  action  can  be  maintained  upon  them  unless       ^^9. 
they  are  in  writing.  Wilbok 

The  Court  below,  in  our  judgment,  committed  no  error       bIV. 
in  overruling  the  demurrer  to  the  answer. 

Is  the  replication  valid?  We  are  of  opinion  that  it  is 
not.  It  cannot  readily  be  perceived  how  a  fraudulent  re- 
fusal to  put  the  contract  in  writing  can  have  the  effect  of 
putting  it  in  writing.  The  object  of  the  statute  was  to 
require  written  evidence  of  the  terms  of  the  contract,  and 
thereby  to  prevent  frauds  and  perjuries  in  establishing  them 
by  parol.  The  construction  sought  would  not  only  defeat 
the  object  of  the  statute  by  permitting  parol  evidence  of 
the  contract,  but  would  open  the  door  to  frauds  and  per« 
juries  still  wider,  by  permitting  parol  evidence  of  the  fraud 
charged  in  refusing  to  put  the  contract  in  writing.  Besides 
this,  the  fraud  charged  was  not  committed  upon  the  plain- 
tiff, but  upon  the  railroad  company  and  the  bank.  This 
certainly  could  not  injure  the  plaintiff. 

The  demurrer  to  the  replication  was  properly  sustained. 

The  remaining  error  relates  to  the  manner  of  rendering 
judgment. 

The  statute  provides  that  "the  judgment  upon  overrul- 
ing a  demurrer,  shall  be  that  the  party  plead  over.  •  •  • 
If  a  party  fiedl  to  plead  after  the  demurrer  is  overruled, 
judgment  shall  be  rendered  against  him  as  upon  a  default." 
2  R.  S.  p.  123.  But  this  statute  is  not  applicable  to  the 
case,  as  the  demurrer  was  sustained  and  not  overruled.  No 
error  in  this  respect  has  been  pointed  out  in  the  brief  of 
counsel,  and  we  see  none.  On  sustaining  the  demurrer  to 
the  plaintiff's  replication,  and  on  the  plaintiff  failing  and 
refusing  to  make  further  reply,  it  certainly  was  correct  to 
render  final  judgment  for  the  defendant. 

It  perhaps  should  be  observed  that  a  demurrer  was  filed 
to  the  complaint,  and  overruled.  Counsel  on  both  sides, 
in  very  elaborate  briefs,  have  discussed  the  validity  of  the 
contract,  the  appellee  claiming  that  it  is  void  on  other 
grounds  than  the  statute  of  frauds.  B|it  we  have  not  felt 
called  upon  to  determine  the  questions  thus  raised,  as  we 
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^^T^'   think  they  do  not  legitimately  arise  in  the  record.     The 

! judgment  of  the  Court  below  upon  the  demurrers  to  the 

WiLsov      answer  and  replication,  in  our  opinion,  was  right,  and  back 
Rat.        of  that  we  do  not  choose  to  go,  as  the  judgment  must  be 
the  same,  whether  the  contract  should  be  held  good  or  bad 
in  other  respects. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 
O.  H.  Smith  (1),  D.  WDonald,  A.  O.  Porter  (2),  A.  A. 
Hammondj  X  E.  McDonald^  and  A.  L.  Roacke  (3),  for  the 
appellant. 

J.  Morrison,  C.  A.  Ray,  and  jff  O^ Needy  for  the  appel- 
lee (4). 

(1)  The  following  is  an  abridgement  of  Mr.  Snaih't  acgnment: 

The  defendant  demurred  to  the  complaint.  The  Court  oyerruled  the  de> 
murrer,  and  decided  that  the  complaint  was  sufficient;  and,  indeed,  we  look 
in  Tain  for  any  possible  objection  to  the  complaint.  The  contract  was  mado 
hy  parties  able  to  contract;  jit  is  upon  a  good  and  sufficient  consideration;  and 
the  complaint,  under  our  practice,  is  even  more  special  than  was  necessary. 
But  we  are  told  that,  1.  "It  shows  the  contract  declared  upon  to  be  a  gaming 
or  wagering  contract."  To  this  we  saj,  that  the  contract  itself  wholly  dis- 
proves the  statement.  It  is  no  more  a  wagering  contract  than  any  other  con- 
tract where  the  parties  agree  to  share  in  profit  and  loss.  Besides  the  high 
moral  and  religious  character  of  the  parties  forbids  the  idea  that  they  would 
enter  into  gambling  arrangements. 

Again,  we  are  told  that  this  was  a  mere  insurance  on  the  part  of  Mr.  Ii<nf, 
and  is  void,  not  being  in  writing.  Does  this  position  require  a  serious  answer? 
We  think  not.  It  is  no  more  an  insurance  than  are  all  contracts  of  joint  un- 
dertaking  to  share  in  profit  and  loss.  It  has  not  one  of  the  legal  features  oi 
an  insurance. 

Again,  we  are  told  that  the  contract  sued  on  was  one  where  the  plaintifl^  held 
the  event  in  his  own  hands,  upon  which  the  defendant's  liability  depended,  the 
plaintiif  being  at  liberty  to  sell  the  bonds  at  any  time,  at  any  sacrifice,  and  hold 
the  defendant  liable  for  half  the  loss.  To  this  we  say,  that  die  inducement  on 
the  part  of  Wihon  would  not  be  very  strong  to  sacrifice  the  bonds  at  less  than 
their  value,  when  he  had  to  suffer  one-half  the  loss.  Again,  it  was  for  the  par- 
ties to  say  who  should  sell  the  bonds,  and  if  they  made  Wilson  the  financial 
agent,  who  can  complain  of  their  selection?  Again,  in  all  partnership  trans- 
actions, either  party  may  sell  and  buy,  unless  expressly  restrained.  Again,  hi 
this  case,  the  bonds  were  sold  with  the  knowledge  and  assent  of  Mr.  Ray. 
Surely  he  cannot  complain.  We  maintain  that  this  is  a  plain  legal  conti-act, 
upon  sufficient  consideration  between  parties  able  to  contract  and  be  contracted 
with,  to  share,  in  the  profit  and  loss  of  these  bonds,  over  75  contR,  to  the  par  of 
whateyer  they  might  be  sold  for;  that  the  contract  was  fully  pciformed  on  both 
sides,  without  objection. 

It  is  dear  that  the  Circuit  Court  hold  correctly  that  the  complaint  was  suffi- 
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dent.    Wie  do  not  complain  of  that  decision,  nor  aseign  it  as  one  of  the    Hay  Term, 

enon.  1859. 

The  main  qnestion  is,  as  to  the  Talidity  of  the  sixth  paragraph  of  the  an-  — zz 

swer.    We  insist  that  it  was  whoUy  and  radi'caUy  defective,  and  that  the  Cir-  ^^"^ 

csit  Court  erred  in  OTenrnUng  that  demurrer,  for  which,  if  there  were  no  other         Rat. 
enors  in  the  record,  tfie  case  shonld  be  rerersed. 

This  panign4>h  is  no  answer  to  the  complaint.  It  is  an  attempt  to  set  np 
the  statate  of  frauds  to  a  contract  peiformed.  This  cannot  be  done.  There 
is  no  principle  better  settled  than  that  the  statute  requiring  certain  contracts  to 
be  in  writing,  only  applies  to  executory,  and  not  to  executed  contracts,  like 
that  before  the  Court.  S  Story  on  Cent.,  4  1015,  and  authorities.— 11  Met. 
411. — ^12  B«ri>.  90. — 15  Maine  B.  SOI.  The  paragraph  does  not  deny  the  per-  \ 
formance,  as  alleged  in  the  complaint,  but,  in  fact,  admits  it,  and  then  sets  up 
the  statute  of  frauds.  This,  we  say,  is  no  answer  to  this  contract,  which  was 
ftilly  performed  by  both  parties,  even  if  we  admit,  for  the  sake  of  the  argu- 
ment, that  it  was  a  contract  required  to  be  in  writing,  which  we  deny,  and  say 
that  this  contract  never  was  within  the  provisions  of  the  statute  of  frauds. 
The  law  is,  in  all  such  cases,  if  the  contract  might  be  performed  within  the 
year,  by  the  voluntary  act  of  all  the  parties,  the  case  does  not  fall  within  the 
provisions  of  the  statute.  11  Met.  411.— 4  Bing.  40.— 19  Pick.  864.  Tested 
by  diat  rule,  this  case  steers  dear  of  the  statute ;  as,  if  the  bonds  were  delivered 
by  the  railroad  company  to  TFtZton  within  the  year— «nd  the  answer  does  not 
deny  that  fiu^t— then  they  cou^d  be  sold  within  the  year,  and  the  question  of 
profit  and  loss  would  arise  within  the  year,  as  between  the  parties  to  this  ac- 
tion. 

Again,  we  say  that  this  was  a  special  partnership  between  Wilson  and  Raif, 
which  was  not  required  to  be  put  in  writing.  Wilson  was  to  furnish  the  bonds, 
Ray  was  to  indorse  and  make  the  commercial  paper.  The  bonds  went  into 
the  joint  stock  of  Wilson  and  Rtuf,  at  all  over  75  cents  to  the  dollar.  They 
were  sold  on  the  joint  account,  with  the  assent  of  Rcnf,  The  parties  were 
jointly  interested  in  profit  and  loss,  over  the  75  cents  to  the  dollar,  by  the  ex- 
press terms  of  the  contract  of  partnership.  Such  partnerships  are  not  required 
to  be  in  writing.  Smith's  Lead.  Cas.  9H%  to  985,  and  numerous  authorities. 
This  brings  us  to  the  reply  to  the  sixth  paragraph. 

The  Court  sustained  the  delnurrer  to  this  reply,  and  the  plaintiff  excepted. 
The  Court  rendered  a  final  judgment  for  the  defendant  for  costs,  frt>m  which 
this  appeal  is  prosecuted. 

As  the  law  stood  at  the  time  of  this  decision,  the  demurrer  to  the  reply 
brought  before  the  Court  the  validity  of  the  sixth  paragraph  of  the  answer,  at 
well  M  the  reply.  We  have  shown  tibat  tliat  paragraph  of  the  answer  was  no 
bar  to  the  complaint,  and,  therefore,  the  demurrer  to  the  reply  shonld  have 
been  overruled  by  the  Circuit  Court,  whether  the  reply  was  good  or  bad.  But 
we  maintain  that  the  reply  is  a  sufficient  answer  to  the  paragraph,  as  to  the 
statute  of  frauds.  It  avers  that  the  defendant,  fraudulently,  at  his  own  in- 
stance, prevented  the  contract  from  being  put  in  writing,  and  it  does  not  lie  in 
his  moutb,  after  the  contract  has  been  performed  in  good  fiuth  on  both  sides, 
as  if  it  were  in  writing,  to  contend  that  he  can  avoid  its  responsibilities.  He 
cannot  be  permitted  to  take  advantage  of  his  own  wrong.  Both  the  law  and 
•  common  honesty  forbid  it  S  Stoiy  on  Cent,  p.  686,  f  1015.  If  there  had 
been  a  profit  to  divide,  no  one  would  have  received  it  with  a  better  grace  than 
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May  Term,    he;  and,  as  his  expectations  were  not  realized,  he  ought  to  hear  bis  share  of 
1859.        ^®  ^^^  o^^  ^^  ^^  ]Bige  estate,  and  not  be  permitted  to  throw  the  whole  loss 

npon  his  neighbor  and  Mend,  who  has  acted  in  good  fiuth  with  him  tlurongh- 

WiMOK       ^^  ^g  ^j^^j^  transaction. 

"Rxr.  Mr.  Smith* 8  brief  recited  the  pleadings  to  which  he  refers.    They  will  be 

fonnd  snfficientij  stated  in  the  opinion. 

(2)  Messrs.  APDonald  and  Porter  submitted  the  following  argument: 

To  the  foregoing  argument  of  Mr.  Smith,  we  add  the  following  obserra- 
tions: 

Wilaon  sued  Bay  on  a  contract  substantiaUy  as  follows:  Wilmm  promised 
Bmf  that  he  would  pay  him  one-half  of  the  excess  orer  75  cents  to  the  dollar 
w|[ich  certain  railroad  bonds  to  bo  received  by  Wilmm  should  bring ;  «nd  in 
consideration  of  that  promise.  Bay  promised  Wikon  to  pay  him  one-half  of 
the  loss  on  said  bonds,  if  they  should  bring  less  than  75  cents  to  the  dollar, 
and  to  indorse  for  WtUan  certain  commercial  paper. 

To  the  complaint  on  this  contract  Bay  demurred.  The  demurrer  was  OTer- 
ruled.  We  understand  that  Bay,  however,  still  insists  that  the  complaint  is 
bad;  and  guessing  from  his  argument  below,  we  suppose  the  following  objec- 
tions are  made  to  it  here : 

1.  It  was  urged  that  Bay^t  promise  was  not  upon  a  sufficient  considcralion. 
We  see  no  ground  for  this  argument,  and  we  see  no  reason  for  altem))ting  a 
display  of  learning  about  it  It  is  a  yeiy  simple  thing.  The  complaint  al- 
leges that  the  consideration  of  Bay*$  promise  was  our  promise  to  divide  with 
him  the  profits  over  75  cents  on  the  dollar  which  the  bonds  mig^t  bring. 
Here  was  promise  for  promise,  which  has  ever  been  held  a  suffideat  consider- 
ation. Chit,  on  Cont.  64. — Add.  on  Cont.  33,  and  the  authorities  there  dted. 
The  circumstance  that  these  promises  stood  on  conttogcncies  makes  no  dif- 
ference.   A  promise  has  never  been  held  void  for  that. 

a.  Again,  it  was  urged  below  that  this  contract  was  a  policy  of  insurance, 
and  is  therefore  void  for  want  of  a  writing.  We  deny  both  the  premises  and 
the  conclusion.    We  see  no  reason  for  either. 

It  is  not  true  that  the  contract  in  question  was  a  policy  of  insurance.  In  a 
very  vague  sense,  any  undertaking  to  indemnify  may  be  called  an  insurance. 
But  we  need  not  aigue  that  there  are  many  valid  engagements  for  indemnity 
which  do  not  amount  to  policies  of  insurance,  in  the  sense  of  that  phrase  in 
law.  An  indemnifying  bond,  a  deed  of  conveyance  with  covenants  of  title, 
I  a  warranty  of  the  quality  of  goods,  and  a  thousand  other  things,  are  in  the 
nature  of  indemnities,  and  may  depend  on  ftitore  contingencies,  but  were 
never  thought  of  as  policies  of  insurance.  The  fallacy  is,  that  thougli  a 
^  policy  of  insurance  always  supposes  a  contingency,  yet  a  contingency  in  a 
contract  does  not  necessarily  suppose  a  policy  of  insurance.  The  contract  of 
partnership  is,  as  touching  the  matter  of  profit  and  loss,  always  based  on  a 
contingency;  but  no  one  ever  thought  that  a  partnership  contract  was,  there- 
fore, a  policy  of  insurance. 

But  we  deny  the  conclusion.    ''There  is  nothing  in  the  common  law  of 
England  which  appears  to  render  it  absolutely  necessary  that  contracts  of 
insurance  should  be  in  writing."   Ang.  on  Ins.,  4  19*   And  certainly,  we  hare 
no  statute,  nor  any  usage  amounting  to  law,  in  this  state,  requiring  a  writing « 
in  oontiacts  of  this  kind. 
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3.  It  has  been  argned  that  this  is  a  wagering  policy,  and  a  mere  yiolation  of    May  Teim, 
our  law  against  gaming.  1869. 

Fint,  It  is  no  wagering  policy,  becanse,  as  we  hare  shown,  it  is  no  policy 


at  all;  and  bocanse  a  wagering  policy  is  only  where  there  is  an  insniance  ^ii^^o' 
"without  some  interest  in  liie  snbject-matter"  on  the  part  of  the  person  in-  Rat. 
sored.  Ang.  on  Ins.,  Introdnction,  SS  17, 18.  Eren  a  wagering  policy  was 
Talld  at  common  law  (Crawford  t.  Hunt,  8  T.  B.  IS) ;  and  they  were  only  ren- 
dered Toid  by  statate  of  89  Geo.  II.,  not  in  force  here.  The  only  question, 
tiierefore,  is,  was  tliis  contract  a  game  or  wager  within  onr  statate  against 
gaming? 

Seoond,  TMs  contract  is  no  Tiolation  of  onr  law  against  gaming.  All  the 
law  we  haye  on  this  subject  is  as  follows :  "Eyery  person  who  shall,  by  play- 
ing or  betting  at  or  upon  any  game  or  wager,  either  lose  or  win  any  article  of 
▼aluc,  shall  be  fined,"  &c.  8  R.  8.  p.  435.  The  legal  acumen  which  can  dis- 
cover in  the  contract  under  consideration  any  yiolation  of  this  statute,  must 
be  keen  indeed.  This  statute  must,  like  any  other  criminal  law,  be  construed 
sHcdy.  No  case  can  be  within  it,  unless  both  tlie  spirit  and  letter  of  the 
statute  are  violated;  and  we  might  as  well  say  that  the  contract  yiolates  our 
usury  or  election  laws,  as  that  it  yiolates  our  gaming  laws  ?  In  the  contract 
sued  on,  was  there  any  playing,  any  betting,  any  game,  any  wager,  any  win- 
ning 1  Surely  not  There  can  be  no  yiolation  of  this  or  any  otiier  criminal 
law,  without  an  nnlawftd  intent.  The  act  and  the  bad  motiye  are  indispeDSfr> 
ble  ingredients  in  eyery  crime  and  every  misdemeanor.  Does  it  appear  from 
the  record  that  such  motive  existed  in  the  present  case  ? 

The  appellee  has  entirely  mistaken  the  nature  of  this  contract.  In  his 
eager  search  after  a  defense,  he  has  fimcied  that  it  must  be  a  policy  of  insur- 
ance, or  it  must  be  a  wagering  policy  within  the  statute  of  89  Geo.  IL,  or  it 
must  be  a  gaming  contract— he  does  not  seem  to  know  exactly  which.  It  is 
strange  that  his  fruitful  imagination  had  not  stumbled  on  the  obvious  conchi- 
sion  that  it  is  simply  a  partaership  contract. 

That  it  is  a  contract  of  partneFship,  we  do  not  doubt.  It  possesses  every 
quality  which  enters  into  the  definition  of  a  partnership.  "The  very  essence 
of  the  contract"  of  partnership,  says  Story,  is  ''a  community  of  interest  in 
the  profits  of  the  business  of  the  partnership;  that  is  to  say,  a  joint  and  mu- 
toal  interest  in  the  profits  thereof,  or  a  communion  of  profit."  Story  on 
Part,  4  18.  Other  writers  say  that  its  essence  consists  in  the  community  of 
profit  and  loss.  Stmf  b  the  more  accurate;  because  it  is  certain  that  commu- 
nity of  expected  profit  will  make  a  partnership,  though  one  of  the  parties 
agrees  to  bear  all  losses.  But  however  this  may  be,  it  is  perfectly  clear  that 
in  the  contract  in  this  case,  there  was  an  agreement  both  to  share  in  the  profit 
e<iBaUy,  and  mutually  to  be  responsible  for  loss.  It  must,  therefore,  be  a  ^ 
partnership. 

If  it  be  said  diat  this  contract  cannot  amount  to  a  partnership,  because  it 
had  reference  only  to  a  single  transaction,  we  answer  that  it  is  certain  a  part- 
nership may  have  relation  to  a  single  transaction  only.  Story  on  Fart.,  \  75. 
—4  Kent's  ComuL  30.  "To  be  sure,"  says  Lord  Maksvisld,  "there  may 
be  a  confined  partnership."  WUld,  v.  Chambers,  Cowp.  816.  See,  also,  De 
Berkom  v.  Smkk,  1  £sp.  89.  There  may  be  a  partneiahip  even  as  to  a  bill  of 
exchange.    8  Kent's  Comm.  30.  ^ 
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May  Term,       Will  It  be  said  that  here  was  no  partnenhlp,  beeaiue  tiiere  was  no  joint 
3.859*        interest  in  the  property,  bnt  onlj  in  the  profit  and  lose  1    We  anairer  in  the 

language  of  Chittjf,  "that  the  right  to  partidpate  in  profits,  and  the  liaMlity  to 

T  ^'       oontrihote  to  losses,  create  a  partnership,  however  nneqnal  the  shares  maj  be, 
HxV.         and  although  one  partj  has  no  direct  interest  in  the  capital  of  the  firm/' 
Chit,  on  Cont.  213. 

In  the  langnage,  then,  of  Lord  Eldoh,  in  LangdMs  case,  18  Yes.  800, 
''The  true  criterion  is  whether  they  are  to  participate  in  profit,"  In  detennin- 
ing  whether  persons  are  partners.  Tested  by  that  criterion,  there  cannot  be  a 
doubt  that  WUaon  and  Bay  were  partners  in  this  transaction. 

Upon  the  whole,  we  feel  confident  that  the  complaint  is  good,  and  that  no 
difficulty  can  arise  as  to  it. 

We  also  suggest  that,  since  it  is  now  the  doctrine  that  to  avail  oorselTes  of 
a  decision  on  demurrer,  there  must  be  an  exception  to  that  decision;  and  that 
afaioe,  according  to  the  doctrine  of  Wkiu  t.  ASm,  9  Ind.  B.  56S,  the  appelke 
cannot  insist  on  such  exception,  "where  there  are  no  cross  errors  assigned," 
it  may  not,  as  this  case  stands,  be  competent  to  inquire  into  the  yalidity  of  tiie 
complaint.  Still,  howoTer,  we  care  yery  little  whether  the  inquiry  be  made  or 
not,  as  we  think  it  can  result  in  no  hann  to  us. 

The  defendant  below  filed  an  answer  containing  Tarious  paragraphs;  bnt 
we  do  not  deem  it  necessary  to  allude  particulariy  to  any  of  them  except 
the  sixth,  to  which  we  demuned.  The  Circuit  Court  held  that  demurrer  not 
well  taken,  and  oTerruled  it.  To  tiiat  ruling  we  excepted.  As  the  decision 
of  the  case  will  probably  turn  on  the  ralidity  of  that  paragraph  as  a  deibnse, 
we  here  copy  it,  as  it  is  found  in  the  transoript.  It  is  as  follows:  [See 
opinion.] 

Demurrer  to  said  sixth  paragn^,  as  follows : 

"The  plaintiff  demurs  to  the  sixth  paragraph  of  the  defendant's  answer — 

"1.  For  the  cause  that  the  same  does  not  contain  a  statement  of  fects  suffi- 
cient to  constitute  a  defense  to  this  action. 

"9.  Becaase  by  said  paragraph  it  appears  that  the  contract  herein  sued  on 
mi|^t  haTe  been  performed  within  a  year  firom  the  making  thereof." 

The  demurrer  was  OTermled,  and  the  plaintiff  excepted. 

The  plaintiff  then  filed  a  reply  to  the  sixtii  paragraph  of  tiie  answer.  It  Ib 
as  follows :     [See  opinion.] 

To  this  reply  the  appellee  demurred  as  follows : 

« And  the  defendant  demurs  to  said  plaintiff's  reply  to  the  sixth  paragn^>h 
of  the  defendant's  answer,  becaase  it  does  not  set  forth  ihcts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defendant,  and  shows  to  the  Court  the 
following  cause  of  demuirer : 

"1.  That  said  reply  merely  alleges  a  reason  for  not  making  the  said  sup- 
posed contract  in  writing. 

"S.  That  said  reply  is  merely  an  attempted  slander  of  the  defendant,  and 
that  under  oorer  of  a  regular  pleading  in  Court" 

This  demurrer  was  sustained,  and  the  appellant  excepted. 

The  Court  then,  without  any  order  on  the  appellant  to  plead  OTer,  rendered 
final  judgment  against  him. 

Upon  this  state  of  the  case,  we  submit  tiiat  the  Circuit  Court  erred  in  the 
following  particulars,  all  of  which  are  stated  in  our  assignment  of  errors  on 
the  transcript : 
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L  Siad  Cireoit  Ck>iirt  eired  In  oyemtling  the  appellant's  demnrrer  to  the    May  Term, 
rixth  paragraph  of  the  i4>pellee'8  answer.  1859. 

That  pangn4>h  attempts  to  set  np  as  a  defense  that  proTision  of  our  statute  — ~ 

of  frauds  which  renden  inTalid  "any  agreement  that  is  not  to  he  performed 

widun  one  year  from  the  making'  thereof,  unless  the  promise,  contract,  or         Bat. 

agreement"  be  written  and  signed.    1  R.  S.  p.  aOO. 

As  this  prorision  of  oor  statute  is  a  copy  from  fhe  EngUsh  statnte  of  frauds, 
on  which  nomerbua  decisions  hare  been  made,  tliere  will  be  no  difficulty  in 
ascertaining  its  exact  meaning,  nor  any  necessity  of  multiplying  dtations  of 
aiBthoixty  toudiing  it. 

The  case  of  Fenion  t.  EmUen,  3  Burr.  1378,  settles  the  construction  of  this 
proTision.  In  that  case  it  is  laid  down,  "That  the  statute  of  frauds  plainly 
means  an  agreement  not  to  be  performed  within  the  space  of  a  year,  and  ex- 
pressly and  spedfically  so  agreed.  A  contingency  is  not  within  it,  nor  any 
case  that  depends  upon  contingency.  It  does  not  extend  to  cases  where  the 
thing  only  may  be  performed  within  a  year." 

In  Moon  r.  Fox,  10  Johns.  S44,  it  is  held  that  if  the  thing  may  bo  per- 
formed witibin  the  year,  it  is  not  within  the  act. 

The  same  doctrine  is  abundantly  sustained  in  liie  leading  case  of  Peier  t. 
Comptan^    See  it  and  the  notes  in  1  Smith's  Lead.  Cas.,  side  p.  143. 

This  rule  has  been  frilly  recognized  also  by  this  Court  in  Wtffffins  r.  Keizer, 
6  Ind.  B.  852.  That  was  a  much  stronger  case  in  favor  of  the  statute  of 
frands  than  the  present.  In  that  case,  the  promise  was  to  maintain  a  child 
more  than  six  years;  and  yet  it  was  held  not  to  be  within  the  statute  of  frauds, 
because  "the  child  may  haTe  died  widitn  a  year." 

This,  then,  being  the  rule,  tiie  only  question  is,  does  the  sixth  paragraph  of 
die  anawer  disclose  a  contract  which  in  no  event  could  have  been  performed 
widdn  die  year?  We  say  the  panign4>h  shows  a  contract  which  might  have 
been  performed  within  a  year,  and  i^ich,  at  the  time  when  made,  it  was 
probable  even  would  be  performed  within  a  year.  We  think  we  can  demon- 
strate diis  proposition. 

It  should  be  observed  that  the  paragni^  is  a  defense  by  way  of  confession 
and  aToidaaoe.  It  admits  the  whole  matter  in  the  complaint;  but  it  attempts 
to  avoid  it  by  the  addition  of  new  matter,  namely,  that  the  contract  stated  in 
the  complaint  was  a  verbal  contract,  not  to  be  performed  within  a  year. 

Now  it  is  certain,  that  to  make  a  good  defense,  there  must  be  such  arer- 
ments  (taking  the  dedacatum  as  admitted)  as  will  plainly  show  that  under  no 
dreumstanees  oould  the  contract  be  performed  within  a  year  after  it  was  made» 
This  the  pleader  evidently  saw  he  was  bound  to  do.  But  unfortunately  for 
his  defense,  in  his  attempt  to  do  to  he  has  shown  a  state  of  fects  by  whidi  it 
is  mada  maniftst  that  the  eontraet  might  have  been  performed  within  the 
period  fixed  by  the  statnte.  That  state  of  facts  is  plainly  seen  in  that  part  of 
die  paragraph  which  reads  thus : 

"Said  plaintiff  and  said  Vdnee  were  to  ccMnplete  the  woik  embraced  in  their 
said  contract  (on  which  the  bonds  were  to  be  paid),  and  frdly  comply  with 
tfaoir  part  of  said  eontraet  by  the  first  of  Ooober,  1853,  and  that  according  to 
the  terms  and  stipulations  of  said  last-named  contract  (to  do  the  woik  for  the 
bonds),  as  weU  as  by  the  terms  and  stipulations  and  recitals  of  the  first-named 
agreement  (the  oonlract  sued  on),  the  said  plaintiff  and  said  VancB  bound  and 
obUged  tiumielTes  to  hold  the  said  boads,  and  to  keep  them  out  of  ouaket, 
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May  Tenn,    and  not  to  sell  nor  finally  dlspofle  of  them  for  the  whole  period  of,  and  until  tiie 
1859.        expiration  of  sixteen  months  from  the  first  day  of  AprU,  185S;  and  that  said 
railroad  company  shonld  haye  the  right,  and  oonld,  by  giying  thirty  days'  no- 


Wtuoik       ^^  ^  ^^  ^^  Vance  and  WUaon,  receive  back  fix>m  them  the  whole  or  any 
Rat.         P'^  of  >^d  bonds,  by  paying  in  money  therefor  86  cents  on  the  dollar,  at  tiie 
city  of  New  York;  proyided,  however,  that  sndi  demand  to  redeem  said  bonds 
should  be  made  within  sixteen  months  from  the  first  day  of  AprU,  1852." 

Now,  upon  these  allegations,  the  following  things  i4>pear  to  be  eertain  and 
beyond  all  doubt: 

1.  The  work  on  which  the  bonds  were  to  be  paid  mi(^t  have  been  per- 
formed within  the  year  after  the  contract  sued  on  was  made,  and  the  bonds 
might  have  been  paid  to  WtiBon  within  that  time;  because  it  is  said  the  work 
was  to  be  done,  not  at  the  end  of  any  period,  but  "by  the  first  of  October, 
1853,"  and  because  it  appears  that  the  "bonds  were  to  be  paid  to  said  Vanee 
and  said  plaintiff  within  ten  days  after  notice  in  writing  from  the  engineer  in 
charge  of  the  line,  that  the  work  contemplated  in  said  contract  had  been  fully 
completed."  We  need  not  stop  here  to  aigne  that  where  a  man  agrees  to  do 
a  thing  by  a  fixed  day,  or  within  a  fixed  time,  he  may  do  it  before  that  day, 
or  on  any  day  within  that  time." 

2.  It  is  certain,  that,  by  the  contract  on  which  the  railroad  company  was  to 
pay  the  bonds,  WUson  might  hare  realized  85  cents  on  the  bonds  within  the 
year  after  he  made  the  contract  with  Rmf;  because  it  was  expressly  stipulated 
that  the  company  "should  have  the  right,"  "by  giying  ten  days'  notice,"  to 
"receive  back  from  them  the  whole  or  any  part  of  said  bonds,  by  paying  in 
money  therefor  85  cents  at  the  dty  of  New  York;"  and  this  they  might  do  at 

*  any  time  "within  sixteen  months  from  the  1st  day  of  AprU,  1852." 

3.  It  follows,  tiierefore,  with  equal  certainty,  that,  not  only  the  contract 
sued  on,  but  all  the  contracts  stated  in  the  record,  might  have  been  performed 
within  a  year  after  they  were  made. 

Now,  let  us  test  this  reasoning  thus:  Suppoee  that  Fance  and  WUaon  had 
completed  their  railroad  contract  in  six  months  from  the  time  of  making  it ; 
and  suppose  that,  upon  ten  days'  notice  immediately  thereafter  by  the  engi- 
neer, the  company  had  paid  them  for  their  work  in  the  bondrin  question ;  and 
suppose  that  two  months  thereafter  the  company  had,  on  thirty  days'  notice 
to  Vance  and  WtUon,  paid  them  85  cents  to  the  dollar  in  cash  on  tiieir  bonds, 
and  taken  them  back;  and  suppose,  further,  that  Wiiaon  had  then  divided 
with  Ray  the  profit,  according  to  the  contract  sued  on :— supposing  all  this, 
can  any  one  doubt  that  these  transactions  would  have  been  a  perfect  perform- 
ance of  all  the  contracts  named  in  the  record  %  Surely  no  one  can  doubt  it. 
Surely  no  one  can  say  that  these  supposed  transactions  would  not  have  been  a 
perfect  and  legal  fulfillment  of  all  these  contracts,  both  in  their  letter  and 
spirit,  and  no  departure  from  them  in  any  respect  whatever.  Now,  we  repeat, 
it  is  certain  that  all  this  might  have  been  done.  It  is  thus  demonstrable  that 
the  contract  sued  on  might  have  been  performed  within  a  year  from  the  mak- 
ing thereof. 

But  let  us  alter  a  littie  the  foregoing  supposition,  and  let  ns  suppose  that  all 
was  done  as  above  stated  within  the  year,  except  the  division  of  the  excess 
over  75  cents  on  the  dollar  between  WUton  and  Ray;  and  instead  of  that,  let 
us  suppose  that  Ray  had  sued  Wiiaon  for  Ray'e  share  of  this  excess.  In  such 
a  case,  could  WUaon  have  pleaded  this  provision  of  the  statute  of  frauds? 
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Certaiiil7  not    And  jnst  as  certainlj  Bay  cannot  plead  it  when  he  is  sned,     May  Term, 
and  precisely  for  the  same  reason,  namely,  it  was  a  contract  which  might  hare        1859. 
been  performed  within  a  year  aiter  it  was  made.  — ZZ 

T. 

(3)  Messrs.  Hammomdy  McDowdd,  and  Roache  snhmitted  a  petition  for  a  re-         "Rat. 
hearing,  as  follows : 

In  this  case,  the  counsel  ask  for  a  new  hearing,  not  only  on  account  of  the 
magnitnde  of  Wiiton's  interest,  but  also  on  account  of  the  general  importance 
of  the  principles  iuTolyed— or,  rather  of  the  application  of  principles  well  set- 
tled to  the  fincts  of  this  case. 

The  point  we  desire  the  Court  to  reyiew  arises  on  the  sixth  paragraph  of 
the  answer.  We  contend  tibe  demurrer  should  have  been  sustained  to  that 
paragraph,  not  because  it  is  not  in  itself  a  good  answer;  but  because  it  is  not 
responsive  to  the  complaint.  It  admits  the  allegations  in  the  complaint,  but 
aeeks  to  avoid  them  by  setting  up  new  mattei^— the  statute  of  frauds — ^that  the 
eontract  was  not  to  be  performed  within  a  year. 

We  contend  that  the  complaint  shows  the  contract  sued  on  to  have  been 
executed  so  fiur  as  to  take  it  out  of  the  statute. 

In  the  learned  and  elAborate  opinion  of  the  Supreme  Court,  the  doctrine 
that  an  executed  contract  is  not  within  the  statute,  is  fully  recognized;  and 
the  Court  place  their  judgment  on  the  ground  expressly,  that  this  was  a  con- 
tract not  to  be  performed  within  a  year,  and  that  it  has  not  been  executed. 

For  the  sake  of  the  present  argument,  we  admit  that  the  contract  sued  on 
was  not  to  be  peifonned  within  a  year;  but  we  do  insist  that  the  complaint 
shows  a  performance.  And  on  this  point,  we  earnestly  ask  the  Court  to  allow 
us  a  faiihet  hearing.  * 

In  the  opinion  of  the  Court,  stress  is  laid  on  the  Act  that  WilMn  has  done 
nothing  towards  performing  his  part  of  the  contract;  that  his  part  was  to  pay 
the  defendant  a  portion  of  the  gain  on  the  bonds ;  and  that  he  has  not  parted 
with  anything,  &c. 

What  is  the  contract  set  up  in  the  complaint  ? 

It  alleges  that  WUton  and  one  Vance  had  contracted  with  77ie  Indianapolis 
ami  Ctndnnaii  BaSroad  Company  to  do  a  large  amount  of  work,  &c.,  for  which 
they  were  to  receive  compensation  in  bonds,  at  75  cents;  that  in  the  prosecu- 
tion of  this  work,  it  would  be  necessary  to  raise  a  large  sum  of  money,  to-wit, 
800,000  dollars,  and  to  raise  this  money,  it  was  necessary  to  have  drawers,  ao- 
oeptors,  and  indorsers;  that  Vance  procured  Batee,  and  Wilton  procured  Mr. 
Ray  to  draw,  accept,  and  indorse,  for  the  purpose  of  raising  the  funds  needed 
in  the  prosecution  of  tiie  woxk  on  the  railroad.  The  agreement  between  Wtl- 
Mim  and  Bay  was,  that  if  the  bonds  should  be  sold  for  more  than  75  cents,  Bay 
should  be  entitled  to  one-half  of  the  excess;  but  if  for  less,  then  he  should 
make  up  one-half  of  the  deficiency  to  WHeon. 

Now,  to  test  "what  was  to  be  performed"  by  each  party,  let  us  suppose  the 
eontrmct  to  have  been  in  writmg.  What  was  TTtZton,  under  such  a  contract, 
bound  to  do  ?  Clearly,  he  was  obliged  to  procure  the  railroad  bonds  men- 
tioned in  the  contract — ^in  other  words,  he  was  bound  by  his  agreement  with 
iZoty,  to  fulfil  his  contract  with  the  railroad  company,  so  as  to  be  able  to  fur- 
nish the  bonds  he  was  bound  to  furnish.  In  their  agreement,  they  refer  to 
that  contract  as  subsisting,  and  the  performance  of  the  work  therein  specified, 
as  the  means  by  whidi  WiUon  was  to  procure  the  bonds.    If  Wilton  had  felled 
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Bf&y  Term,    to  procare  and  fhniish  the  bondB,  is  there  any  doubt  bat  that  Say  could  faftre 
1859.        maintained  an  action  for  the  breach  of  contract  ? 

On  the  other  hand,  Ray  was  bonnd  to  draw,  &c,  sncfa  commercial  paper  as 


^^^^  was  neccssarjr  in  doing  the  work  on  the  raihroad.  If  Bay  had  refosed  to  draw. 
Bat.  indorse,  &c.,  conld  not  WiUon  have  maintained  an  action  against  him  for  that 
refusal ? 

Now,  this  agreement  was  not  in  writing.  One  party  could  not  compel  a 
performance  bj  the  other,  nor  sno  for  a  breach.  But  the  contract  is  not  void. 
The  statute  of  frauds  does  not  affect  the  contract;  but  onlj  the  remedy.  The 
Courts  will  not  lend  their  aid  to  enforce  it.  But  it  is  Toidable,  at  the  option 
of  either  party.  If  either  refuses  to  execute,  the  statute  cuts  off  all  remedy 
against  him.  But  if  the  parties  choose  to  execute,  the  statute  will  not  pre- 
vent the  execution.    Hodden  t.  Johnson,  7  Ind.  B.  397,  and  authorities  dtcd. 

If,  then,  the  parties  elect  to  .perform  the  contract,  and  do  perform  it,  what 
legal  consequences  flow  fix>m  the  performance?  Clearly,  the  lesnlts  which 
the  parties  had  agreed  should  flow  from  it.  We  venture  to  say,  that  no  ad- 
judged case  can  be  found,  of  respectable  authority,  in  which  it  has  been  held, 
that  after  performance,  the  parties  were  not  compelled  to  adjust  their  rights 
growing  out  of  the  performed  contract,  in  accordance  with  their  agreement 

But  the  complaint,  in  the  case  at  bar,  alleges  that  Wilaon  did  perfonn  the 
work  on  the  railroad,  and  furnish  the  bonds,  according  to  his  contract;  and 
that  Bay  did  draw,  indorse,  and  accept  the  necessary  commercial  pi^r.  Was 
not  this  a  performance  by  each  party  of  what,  by  the  contract,  ho  was  to  do  ? 
Everjrthing  contracted  to  be  done,  by  either  party,  was  done.  There  only  re- 
mained to  strike  the  balance  of  profit  or  loss.  This  was  the  result  or  fruit  of 
•  what  had  been  done.    It  was  not  a  thing  to  be  performed;  but  a  mode  fixed 

by  the  parties  themselves,  for  disposing  of  the  results  of  what  they  had  agreed 
to  do,  and  had  done  in  pursuance  of  that  agreement. 

Do  no  rights  grow  out  of  such  a  perfonnaoce?  Wilaon  underwent  aU  the 
toil  and  risks  of  performing  his  half  of  300,000  dollars'  worth  of  work  on  the 
railroad,  in  the  belief  that  Bay  would  perform  his  undertaking,  and  that  diey 
would  share  the  profits  and  losses  mutually.  Bay,  also,  in  pursuance  of  his 
agreement,  raised  the  necessary  funds,  and  did  all  his  obligittion  required  on 
his  part.  If  profits  were  the  result  of  their  joint,  mutual  labors,  to  whom  did 
they  belong?  to  him  who  first  got  his  hands  on  them?  If  large  profits  had 
grown  out  of  the  transaction,  and  WiUon  had  got  them  in  his  possession, 
would  Bay  have  been  without  remedy?  If  so,  it  must  be  because  the  Courts 
are  powerless  to  decide  upon  the  rights  of  parties  growing  out  of  their  acts. 
Such  a  construction  would  enable  a  party  to  use  the  statute  of  fhuids  as  a 
pretext  to  perpetrate  frauds.  Surely,  when  the  parties  to  an  agreement  have 
both  done  all  the  acts,  assumed  all  the  liabilities  and  hazards,  which,  by  the 
terms  of  their  agreement,  were  contemplated  as  the  basis  for  a  division  of  the 
profits  and  losses,  the  Courts  will  not,  at  that  point,  interpose  the  statute  of 
fhtuds,  and  enable  one  party  to  perpetrate  the  most  enormous  frauds  on  the 
other.  Such  an  application  of  this  principle  would  work  great  and  nnmeit>us 
hardships.  A  largo  proportion  of  the  daily  transactions  of  the  community 
arc  to  be  affected  by  it. 

We  insist  that  this  case  does  not  fall  within  the  statute  of  frauds,  because 
the  contract  was  executed;  and  we  submit  that  an  opposite  construction  in- 
volves a  mistake  as  to  the  essential  character  of  the  agreement.    An  analogy 
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Beems  to  be  dimim,  both  in  the  briefs  of  couuel  and  in  the  opinion  of  the    May  Tenn, 
Court,  firom  a  nomeronB  class  of  cases  dted,  in  which,  for  some  article  sold  or        1859. 

service  done,  on  one  side,  the  other  agrees  to  pay  money.    There  the  payment  "~~ 

of  ffae  money  is  aU  that  is  contracted  to  be  done  on  that  side.  Bdng  the  only  ^^^^^ 
thing  agreed  to  be  dona,  on  the  one  side,  tiie  Courts  hold  yeiy  properly  that  Bat. 
there  is  no  perfonnanee  ontil  tiie  money  is  paid.  But  in  this  case,  the  pay- 
ment of  the  money  is  not  the  thing  contracted  to  be  done.  That  is  only  a 
consequence  to  grow  out  of  the  acts  agreed  to  be  dotie  by  both  parties.  The 
acts  agreed  to  be  performed,  were,  on  the  part  of  WiUtm,  ftmishlng  the  bonds; 
on  the  part  of  i2ay,  indorsing,  ftc.  This  was  done  in  accordance  with  the 
agreement.  It  was  supposed,  at  the  time,  that  profits  would,  and  it  was  con- 
templated that  losses  might,  result  from  the  enterprise;  but  these  profits  or 
losses  were  results  simply  of  the  things  contracted  to  be  done.  And  all  that 
is  said  about  tiie  payment  of  money  by  WiUon  to  Bay,  or  Reuf  to  Wilsim,  is 
simply  providing  a  rule  fbr  the  decision  of  profits  or  losses,  arising  out  of  the 
wotk  when  done  and  completed  on  both  sides. 

We  ask,  also,  for  a  new  hearing,  on  the  ground  that  the  contract  was  one 
which,  by  its  terms,  might  hare  been  performed  within  a  year.  On  this  point, 
we  refer  the  Court  to  Artcker  t.  Zb&,  5  Hill,  500;  Sake^M  adm*r$  T.  Pope,  7  Ala. 
B.  171 ;  Cheny  t.  Heming,  4  Exch.  B.  681 ;  Moon  r.  Fox,  10  Johns.  244. 

We  have  dted  no  authorities  on  the  first  point,  because  we  do  not  mean  to 
dispute  the  law  as  laid  down  by  the  learned  judge  deliveiing  the  opinion;  but 
only  to  contend  that  it  has  no  application  to  the  contract  set  up  in  the  com- 
plaint. 

(4)  The  following  is  an  abridgement  of  the  argument  of  Messrs.  Morrison,  •. 

R^,  and  O'Neal. 

There  is  no  error  in  the  case  except  against  the  i4>peUee. 

1.  The  demurrer  to  the  complaint,  we  think,  should  have  been  sustained  by 
the  Court;  and,  as  the  proper  exception  was  entered,  to  the  overruling  of  that 
demurrer,  we  suppose  diat  that  question  is  still  saved,  and  is  properly  before 
this  Court.  If  we  are  right  in  this,  and  the  complaint  is  bad,  as  not  setting 
forth  facts  sufficient  to  constitute  a  cause  of  action,  the  judgment  must  be 
aJBrmed. 

8.  The  Court  committed  no  error  in  sustaining  the  demurrer  of  the  defend- 
ant to  the  plaintiff's  reply  to  the  sixth  paragraph  of  the  answer,  as  we  shall 
attempt  to  demonstrate  presently;  and  if  the  Court  should  even  hold  that  the 
sixth  paragraph  is  bad,  still  the  demurrer  to  it  reaches  back  to  the  oomplaint. 

We  are  aware  that  this  Court,  in  Johnmn  v.  Steblfine,  5  Ind.  B.  864,  and  in 
GinM  V.  StnkUh,  7  id.  687,  ruled  differently;  but  that  was  previous  to  the  act 
of  1855  (p.  60),  which  amends  the  section  upon  which  those  decisions  rest,  so 
as  to  conform  to  the  New  York  statute,  and  the  New  York  decisions  upon  that 
statute.  The  amendment  of  the  section  being  made  in  view  of  what  this  Court 
showed  to  be  the  difference  between  the  two,  it  proves  that  the  legislature  of 
Indiana  preferred  the  New  York  rule,  which  must,  of  course,  be  now  consid- 
ered the  Indiana  rule. 

Onr  first  proposition  is,  that  the  complaint  is  bad,  because : 

1.  It  shows  the  contract  declared  upon  to  be  a  gaming,  or  wagering  con- 
tract. 
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May  Term, 

1859. 
W1L8OK 

T. 

Bat. 


2.  That  the  contract,  if  regarded  as  one  of  insnraace  against  loss  on  the 
sale  of  the  bonds,  is  yoid,  it  not  being  aTened  to  be  in  writing. 

Is  the  contract  a  gaining  or  wagering  contract? 

A  contract  is  defined  bj  Blackatone  (2  Comm.  446)  "to  be  an  agieement, 
npon  sufficient  Consideration,  to  do  or  not  to  do  a  particular  thing."  By  the 
civil  law,  which  Parwiu,  in  his  work  on  contracts,  says,  is  "logically  e^Lact 
and  exhanstiTe;"  considerations  are  divided  into  fonr  species: 

1.  Dout  des,  as  when  I  give  money  or  goods  on  a  contract,  that  I  shall  be 
repaid  money  or  goods  again  for  them. 

2.  Facto  ut  facias,  as  when  I  agree  with  a  man  to  do  his  work  for  him,  if 
he  will  do  mine  for  me;  or,  to  do  any  other  positive  act  on  both  sides. 

3.  Facto  ut  de$,  as  when  one  agrees  to  perform  anything  for  a  price. 

4.  Do  tit  facias,  as  when  I  agree  to  give  a  servant  wages  for  his  work. 

In  every  species  of  valid  contracts,  some  act  is  to  be  performed  or  thing  of 
valne  given,  npon  the  retnm,  or  promise  to  retnm,  an  equivalent  in  valuables 
or  labor.  Bouvier  and  Burrill  both  define  a  wager  to  be,  "A  contract  by  which 
two  parties,  or  more,  agree  that  a  certfun  sum  of  money,  or  other  thing,  shall 
be  paid  or  delivered  to  one  of  them,  on  the  happening  or  not  happening  of  an 
uncertain  event."    See  their  Dictionaries. 

The  distinction,  then,  between  a  contract  and  a  wager,  is  this :  the  contract 
is  founded  on  a  consideration,  which  passes  from  both  parties  to  both  parties. 
The  wager  is  founded  on  a  consideration,  which,  on  the  happening  or  not  hap- 
pening of  an  uncertain  event,  must  all  pass  to  one  of  the  parties. 

The  agreement  in  the  complaint  set  forth,  then,  is  what? 

If  the  stock  market  happened  to  be  depressed,  and  the  bonds  sold  at  less  than 
7S  cents,  as  was  the  case,  the  defendant  is  to  lose  half  that  sacrifice.  Now 
what  has  he  received  to  repay  that  loss?  Nothing!  Then  it  is  not  a  legal 
contract.  But,  argues  the  complainant,  he  had  his  chance  that  the  uncertain 
event  would  happen  the  other  way,  and  then  he  would  have  received  something. 
So,  whether  the  defendant  should  receive  anything  or  nothing,  depended  not 
on  the  value  of  his  indorsement;  but  whether  he  should  receive  a  profit  or  sus- 
tain a  loss,  depended  simply  on  the  happening  or  not  happening  of  a  future 
uncertain  event.  The  stocks  were  owned  by  the  plaintiff.  He  says  to  defend- 
ant, the  chance  of  a  rise  in  the  stock  market  is  greater  than  the  chance  of  a 
decline,  therefore,  you  pay  me  a  premium — that  is,  indorse  my  paper,  and  you 
shall  have  the  chance  to  receive  half  the  amount  of  the  rise  in  the  price  of 
stocks,  for  risking  half  the  loss  by  a  decline.  It  matters  not  whether  the  stake 
was  half  the  profit  or  loss,  or  the  whole  profit  or  loss.  The  principle  is  the 
same.  On  the  happening  of  the  uncertain  event,  the  stake  was  to  be  paid  by 
plaintiff  to  defendant.  On  the  not  happening  of  that  event,  the  stake  was  to 
be  paid  by  the  defendant  to  the  plaintiff.  This  is  a  wager,  according  to  all  the 
aathorities. 

But  the  plaintiff  says  there  was  another  consideration,  to-wit,  the  defendant's 
indorsement  for  plaintiff.  In  other  words,  the  defendant  thought  the  chance 
for  making  money  by  the  venture  so  much  greater  than  the  risk  of  loss,  that 
he  paid  the  plaintiff  a  bonus  to  get  into  the  contract  of  wager.  Now,  what 
has  the  consideration  or  boniu  to  do  with  the  contract  itself?  Evidently  noth- 
ing. If  two  persons  propose  to  wager  100  dollars,  on  the  result  of  an  election, 
and  the  chance  is  coimted  10  per  cent,  better  for  the  one  than  for  the  other, 
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•ad,  therefore,  tbe  one  pays  the  other  10  doUen  as  a  bomu  to  induce  him  to  May  Term, 

make  an  eren  wager,  does  the  amount  lo  paid  render  the  bet  Talid,  so  that  the  1859. 
party  paying  the  btmus  can  be  compelled  to  pay  the  entire  stake  if  he  should 


lose  the  wager?    The  money  paid  as  indocennent  to  a  contract,  neither  makes       ^i^^^O" 
the  contract  itself  legal  or  illegal.    This  we  assume  to  be  good  law,  as  well  as         Rat. 
sound  logic,  and  a  full  answer  to  the  aigument 

The  consideration,  and  the  only  valid  consideration,  is  paid  by  the  party 
sought  to  be  charged;  and  it  will  not  do  for  the  plaintiff  to  say,  that  although 
he  nerer  gave  any  consideration  for  the  promise  to  which  he  seeks  to  hold  the 
defendant,  yet  tiiat  tibe  defendant  has  paid  such  a  consideration;  or,  that  be- 
cause the  plaintiff  has  receiTed  so  much  from  the  defendant  for  nothing,  he  is, 
therefore,  entitled  to  claim  a  still  larger  sum. 

Ponom,  in  his  work  on  Contracts,  toI.  1,  p.  857,  says,  that  "the  fundamen- 
tal distinction  in  the  common  law  between  valid  considerations,  are  those  cases 
where  the  consideration  is  a  benefit  to  him  who  makes  the  promise,  and  those 
in  which  it  is  some  iiguiy  to  him  who  receives  the  promise."  In  these  two  di- 
visions, he  embraces  all  valuable  or  good  considerations.  Now,  was  the  con- 
sideration whidi  it  is  conceded  the  defendant  paid,  to*wit,  his  indorsement,  of 
any  benefit  to  him  who  promised  to  make  good  the  plaintiff's  lose— or  was  the 
defendant's  indorsement  any  injury  to  the  plaintiff?  Neither.  So,  even  ff  it 
could  be  shown  diat  the  indorsement  by  defendant  of  plaintiff's  paper,  was 
part  of  the  consideration  of  the  contract,  still,  as  defendant  only  paid  the  con- 
sideration, and  received  nothing  in  return,  he  cannot  be  charged  under  this 
contract. 

The  indorsement  by  defendant,  was  manif^Mtly  a  bomu,  paid  by  him  for  the 
privilege  of  taking  the  chance  of  receiving  half  thef  profits,  in  consideration  of 
risking  the  chance  of  half  the  loss. 

The  contract^  then,  is  founded  upon  a  consideration,  which,  by  the  "logically 
exact  and  exhaustive  definitions  of  the  civil  law,"  and  by  the  divisions  of  the 
common  law,  is  illegal.  It  is  a  contract  which  fills  every  definition  of  a  wager 
so  fully,  that  it  seems  impossible  to  place  it  in  any  other  category.  A  contract  by 
which  the  question  of  who  shall  receive  the  profit,  if  there  be  a  profit,  or  who 
shall  pay  the  loss,  if  there  be  a  loss,  is  not  to  be  determined  by  any  act  per- 
formed by  either  party,  or  by  any  consideration  paid  by  either  party,  but  by 
"the  happening  or  not  happening  of  a  future  uncertain  event."  By  the  con- 
tract, the  profit  does  not  pass  to  the  party  who  paid  the  consideration,  if  any 
was  pMd,  but  depends  upon  the  uncertain  event.  This  certainly  fills  the  defi- 
nition of  a  wager  most  fully. 

But  it  was  argued  by  the  counsel  for  the  plaintiff,  that  a  wager  was  distin- 
guished from  a  legal  contract,  in  this :  A  wager  was  concerning  a  subject-mat- 
ter in  which  neither  of  the  parties  had  any  interest;  and  that  ownership  or  in- 
terest in  the  subject  of  the  agreement,  renders  the  contract  legal.  In  the  case 
of  Hail'Y.  Bergen f  19  Barb.  186,  Johkson,  J.,  rendering  the  opinion  of  the 
Court,  says : 

"Though  difierentiy  inclined  upon  the  aigument,  a  careful  review  and  con- 
sideration of  tiie  provisions  of  the  contract,  and  particularly  that  npon  which 
the  action  is  founded,  have  satisfied  me  entirely,  that  the  referee  was  right  in 
his  conclusions,  and  that  it  is  in  the  nature  of  a  stake  or  wager,  and  conse- 
quenUy  void  by  statute.  The  plaintiff  paid  800  dollars  for  one-half  of  the 
animal,  and  after  the  contract,  owned  her  as  tenant  in  common  with  the  de- 
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May  Tenn,    fendants.    It  is  then  proTided,  m  part  of  the  contract  of  sale,  that  the  man 
1859.       shall,  on  or  before  the  15tfa  of  Awgutt  next,  trot  in  harness,  around  the  /2ocA«s- 
ter  Union  Coune,  in  two  minutes  and  thirty-fonr  seconds ;  and  in  case  she  fiuls, 


WXL80K  ^j.  ^  Qjii^i^  ^  perform,  that  then  the  defendants  shall  deduct  or  pay  back  to 
Rat.  tb®  plaintiff,  one-half  of  such  som  as  such  fiUlnre  may  delnu:t  from  the  mar- 
ket yalne  of  said  mate.  The  action  is  brought  upon  this  pioTision  to  recover 
back,  the  complaint  alleging  a  (allure  of  the  mare  to  perform,  after  repeated 
trials.  Here  a  trial  of  speed  is  agreed  upon,  and  the  rig^t  of  action  rests 
solely  on  the  failure  of  the  animal,  on  such  trial,  to  make  the  distance  within 
the  time.  What  is  this  but  a  race— a  trottmg  match  against  time?  Whether 
the  plaintiff  was  entitled  to  anything  or  not,  depends  entirely  upon  tiie  result 
of  this  trial  of  speed.  And  it  is  dear,  I  think,  that  this  is  nothing  more  nor 
less  than  a  wager  of  an  uncertain  amount,  under  the  guise  and  formality  of  a 
contract  of  sale.  The  contract  is  skllftilly  drawn,  but  the  drapery  docs  not 
conceal  the  yidous  prindple  from  carefU  obserration.  The  case,  in  this  re- 
spect, does  not  differ  in  prindple  from  that  of  Bngden  t.  MarnoU,  8  Bing. 
(N.  C.)  88.  *  *  *  *  *  The  proyision  in  question  is  not  a  mere  war- 
ranty of  the  capadty  or  qualities  of  the  animal.  It  is  more.  It  is  an  agree- 
ment to  forfeit  and  repay  the  price  adyanced,  er  a  portion  of  it,  in  case  she 
fiidls  to  perform." 

lliis  dedsion  fully  answers  the  argument,  that  dther  party  being  interested 
in  the  subject-matter,  wiU  take  the  case  out  of  the  statute  against  wager  and 
gaming,    ft.  S.  1843,  ch.  34,  i  3.— 1  B.  S.  ch.  4ft,  ^  1. 

But  we  contend  that  the  case  dted  establishes  something  more.  A  yaluaUe 
consideration  had  been  paid,  as  in  the  case  before  the  Court,  and  yet  that  con- 
sideration did  not  make  the  contract  good.  In  diat  case,  the  party  paying  the 
money  or  giying  the  yaloable  consideration,  recdyed  something  in  return— an 
interest  in  the  horse;  but  die  plaintiff,  Wilton,  has  giyen  nothing  in  return  for 
defendant's  indorsement  In  the  one  case,  the  detennination  of  the  question 
whether  the  party  was  entitled  to  anything  or  not,  depended  upon  an  uncer- 
tain eyent— the  trial  of  speed.  In  the  case  under  consideration,  the  same  ques- 
tion was  to  be  determined  by  an  equally  uncertain  eyent— the  rise  or  fall  of  the 
stock  market.  In  the  one  case,  the  party  who  had  giyen  the  yaluable  consid- 
eration, sued  fbr  a  recoycry  upon  the  happening  of  the  uncertain  eyent.  In 
this  case,  the  party  who  has  already  receiyed  the  yaluable  consideration,  and 
given  nothing  therefor,  sues  upon  the  happening  of  the  uncertain  eyent  The 
prindple  is  the  same,  and  in  ndther  case  can  a  suit  be  sustained.  The  con- 
tract is  yoid,  as  being  a  wager,  and  within  the  statutes  dted. 

But  the  contract  was  not  only  a  wager,  but  one  in  which  the  plaintiff  hdd 
the  eyent  on  which  definidant's  liability  depended,  in  his  own  hands;  being  at 
liberty  to  sell  the  bonds  at  any  time,  at  any  sacrifice,  and  still  hold  the  defend- 
ant liable  for  the  loss. 

We  rei^  the  Court  to  a  case  in  45  Eng.  Com.  Law,  887, 4  Ad.  and  £1.  (N. 
S.)  Fisher  y.  Waltham,  That  was  a  case  where  an  attorney's  derk  being  about 
to  pass  his  examination  for  admission  to  the  practice  of  his  profession,  made  a 
contract  with  one  B.  that  if  he,  said  deik,  should  pass  the  examination  and 
receiye  the  certificate  of  his  fitness,  &c.,  he  would  pay  certain  articles  to  B.; 
but  if  said  clerk  should  fail  to  receiye  said  certificate,  then  said  B.  should  pay 
the  said  articles  to  the  said  clerk.  It  was  hdd  by  the  Court,  'Uhat  there  was 
a  fatal  objection  to  the  contract,  namely,  that  one  of  the  parties  had  the  eyent 
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in  hiB  own  hands.''   In  dial  case,  the  suit  was  tiroiig^t  after  the  party  who  held    May  Tenn, 
the  event  in  his  own  hands  had  passed  his  examination,  and  had  thns  lost  his        1859. 

forfeit,  showing  that  lie  had  not  nsed  any  nndne  advantage;  and  yet  the  Conrt  — — 

•Ooi^  the  other  i>«t7tot.k«.dT»it.««  of  thi.d«ftet  in  the  contract.  Mnch      ^'^^ 
more  shoald  the  defendant  have  tlie  advantage,  when  the  party  vdio  thns  held         Bat. 


such  an  uioonscionable  power  over  him,  brings  his  action  to  enforce  a  loss 
which  may  have  resulted  from  this  very  advantage.  The  plaintiff  owned  these 
bonds,  and  he  had  the  right  to  tell  them  when  and  to  whom  and  for  the  price 
he  pleased ;  he  has  done  so,  and  now  asks  us  to  make  good  his  loss.  Certainly, 
it  is  a  case  where  the  principle  laid  down  in  Fither  v.  Wial^am  will  apply  most 
strongly  against  the  plaintiff. 

Bnt,  if  this  is  not  a  wager,  if  it  is  not  void  because  the  party  who  now  seeks 
to  enforce  it,  held  the  event  on  which  depended  onr  liability,  in  his  own  hands, 
let  ns  see  if  it  may  be  classed  as  a  contract  of  insurance. 

Insorance  is  defined  by  Angdl,  in  his  work  on  Insurance,  4  8,  to  be  "A  con- 
tract by  which  one  of  the  parties  binds  himself  to  tiie  other,  to  pay  him  a  sum 
of  money,  or  otherwise  indemnify  him,  in  the  case  of  the  happening  of  a  for- 
tnitons  event,  provided  for  hi  a  general  or  special  manner  in  the  contract,  in 
consideration  of  the  sum  of  money  which  the  latter  pays,  or  binds  himself  to 
pay  to  him." 

"  The  party  who  takes  upon  himself  the  risk  is  called  fhe  insurer,  and  somo- 
tioies  the  underwriter,  from  the  party  subscribing  his  name  at  die  foot  of  the 
policy;  the  party  protected  by  the  insurance  is  called  the  insured.  The  pre- 
mium paid  by  the  latter,  and  the  peril  assumed  by  the  former,  are  two  correla- 
tives, ittseparaUe  from  each  other,  and  the  union  constitutes  the  essence  of  tho 
contract"  Id.,  4  7.  "Premium — ^The  sum  paid  or  agreed  to  be  paid  by  an 
assured  to  the  insurer,  as  the  consideration  for  the  insurance,  being  a  certain 
rate  per  cent,  on  the  amount  insured."  1  FfaU.  on  Ins.  205. — 8  Kent's  Ck>mm. 
t53. — BunrUrs  Law  Diet.,  tit.  Premium. 

Now,  in  this  case,  there  is  no  premium  paid,  or  agreed  to  be  paid.  If  plain- 
tiff lost,  deiSmdant  agreed  to  make  the  loss  good  to  a  certain  extent,  for  which 
he  would  receive  nothing.  There  b  no  premium,  and  the  essence  of  the  con- 
tract is,  tlierefore,  wanting.  We  cannot,  then,  see  how  the  contract  can  be 
daased  as  one  of  insurance. 

And  here  we  would  say,  thai  we  do  not  class  this  as  a  wager  policy.  The 
Courts  do  hold,  that  where  tlie  contract  is  drawn  in  the  form  of  a  policy  signed 
by  the  parties,  and  a  premium  paid,  unless  the  party  insured  has  an  interest, 
the  contract  is  a  wager  policy,  and  void.  Bnt  here,  the  policy  and  the  pre- 
mium are  wanting;  and  the  contract  can  neither  be  a  policy  of  insurance  nor 
a  wager  policy,  bnt  simply  a  wager. 

Although  the  agreement  was  one  in  which  a  consideration  was  not  given  and 
received  by  both  parties,  but  was  dependant  upon  the  happening  or  not  hap- 
pening of  an  uncertain  event,  all  the  consideration  passing  to  one  party,  yet  if 
the  Court  consider  it  not  a  wager,  and  not  void  because  one  party  held  the 
event  in  his  own  hands,  but  a  contract  of  insurance,  then  we  insist  that  the 
contract  must  bo  in  writing,  and  signed  by  the  party  to  be  charged,  and  must 
be  so  pleaded. 

The  case  of  OxkniUr.  The  CindmuOi  Mutual  Insurance  Co.,  16  Ohio  R. 
148,  decides  the  following  points : 

"A  policy  of  insurance  must  be  in  writing. 
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May  Tenn,        "A  Terbal  waiyer  of  a  forfeiture  of  a  poHcj  of  insazance,  is  not  binding. 
1859.  '''^  Terbal  agreement  that  a  policy  which  ha§  been  perfected  hj  a  transfer  of 

the  interest  of  the  assured  bj  judicial  sale,  that  on  repurchase  by  Ae  aSfeuicdy 

IL80K       ^f  ^^  property  originally  insured,  the  policy  shall  re-attach  and  continue  in 
Bat.         force  during  the  unexpired  term,  must,  whether  regarded  as  a  waiyer  of  a  fkxr- 
feiture,  or  a  verbal  policy,  or  an  agreement  to  continue  the  old  policy,  to  have 
any  binding  force,  be  in  writing." 

On  the  168d  and  164th  pages  of  the  opinion  of  the  Courts  the  following  lan- 
guage is  used: 

"  Ist.  Is  a  Terbal  policy  known  to  the  law  of  insurance  f 

"Insurance  is  a  branch  of  the  law  merchant,  and  its  nature  and  prindples 
spring  from  commercial  usage,  to  which  we  are  to  look  for  the  forms  and  mode 
in  which  it  b  reduced  to  practical  action,  in  cases  not  determined  by  poeitiye 
decision,  or  the  rules  of  municipal  law.  The  form  of  giving  effect  to  the  in- 
demnity, is  by  a  written  instrument,  containing  the  consideration,  terms,  and 
stipulations  of  the  contract  of  indemnity  between  the  underwriters  and  the  in^ 
sured,  called  a  policy.  It  is  uniTersal  conmierdal  usage,  that  this  policy  shall 
be  in  writing,  and  there  is  no  exception  to  it  in  positiTe  decision,  or  municipal 
regulation.  Such  a  thing  as  a  Terbal  policy  of  insurance,  is  unknown  to  the 
law  of  insurance.  All  the  books  upon  the  subject,  and  decisions,  unite  in  de- 
claring that  a  policy  must  be  in  writing.  And  in  every  instance,  where  the 
municipal  law  has  created  and  empowered  coxporations  to  enter  upon  the  boai- 
ness  of  insurance,  it  has  required  that  the  contract  of  insurance,  or  the  policy, 
must  be  in  writing,  and  signed  by  the  party  to  be  bound.  It  is  so  in  the  act  in- 
corporating the  insurance  company  now  in  question.  To  hold  that  there  could 
be  such  a  thing  as  a  Terbal  poUcy,  would  be  contraiy  to  to  all  commercial 
usage,  and  the  authority  of  all  the  books  and  decisions,  and  in  this  case,  would 
be  in  opposition  to  the  spirit  and  express  requirement  of  the  act  of  our  legis- 
lature, creating  the  company.  *#♦•♦*## 
******  But  without  the  act,  we  should  hold  that  a 
policy  of  insurance  upon  the  principle  of  general  usage  must  be  in  writing,  as 
supported  and  declared  by  uniTersal  adjudication." 

The  plaintiff's  counsel,  howeTer,  insisted,  that  although  a  policy  of  insur- 
ance must  be  in  writing,  a  contract  of  insurance  need  not  be.  In  the  case 
dted,  the  party  baring  forfeited  his  policy,  sought  to  recoTer  on  a  verbal  con- 
tract of  insurance;  and  the  Court  held  that  there  was  no  way  of  mating  a  con- 
tract binding,  except  by  reducing  it  to  writing.  This  play  upon  words  cannot 
aToid  the  effect  of  the  decision. 

But  not  only  must  a  contract  of  insurance  be  in  writing,  but  it  must  be  so 
pleaded.    In  Duppa  t.  Mayo,  1  Saund.  276,  note  2,  is  the  following  language: 

"  The  difference  is  holden,  that  where  a  thing  is  originally  made  by  act  of 
parliament,  and  required  to  be  in  writing,  it  must  be  so  pleaded,  with  all  the 
circumstances  required  by  the  act,  as  in  the  case  of  a  will  of  lands,  to  have 
been  in  writing.  But  where  an  act  makes  writing  necessary  to  a  matter  where 
it  was  not  so  at  common  law,  it  is  not  necessary  to  plead  the  thing  to  be  in 
writing,  though  it  must  be  proved  so  on  the  trial.  A  lease  for  a  longer  term 
than  three  years,  need  not  be  pleaded  to  bo  in  writing,  but  must  be  so  proved, 
(2  Salk.  619,  anon)."  The  lease  for  over  three  years  need  not  be  pleaded  to 
be  in  writing,  because  it  could  have  been  verbal  at  common  law;  but  we  have 
seen  that  a  policy  or  contract  of  insurance  never  could  have  been  made  except 
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in  writing.    In  Ae  above  com  (2  Salk.  519),  it  is  held  that  where  a  statate  May  Term, 

created  a  new  thing  in  writing,  it  mns^be  so  pleaded;  but  where  it  only  adds  1859» 
it  to  a  common-law  matter,  it  need  not.    The  contract  of  inBorance,  in  its  yery 


origin,  was  required  to  be  In  writing,  and,  therefore,  should  have  been  so  i^^^ 

pl«^o^-  Rat. 

Still  more  strongly  can  we  insist  upon  the  objection,  under  our  own  statute, 

requiring  all  contracts  to  be  set  forth  with  the  pleadings.  This  point  we  con- 
sider settled  by  this  Court,  in  the  case  of  Beaor  r,  Retor,  9  Ind.  R.  849,  850. 

The  plaintiff's  counsel  denied  the  contract  to  be  a  wager,  and  yet  were  un- 
willing to  hare  it  classed  as  a  contract  of  insurance,  although  that  was  the 
original  ground  upon  which  they  defended  the  contract;  and  if^ej  attempted 
to  limit  the  subject-matter  of  insurance,  to  loss  by  fire,  or  marine  insurance,  or 
insanuice  upon  lift. 

This  position  they  assumed,  after  having  themselTes  produced  authorities^ 
with  which  your  Honors  are  fiuniliar,  tiiat  distinguish  between  wager  policies 
of  insurance  (not  simple  wi^rs^,  upon  the  price  of  bonds,  stocks,  &c.,  and 
legal  policies  of  insurance  in  writing,  by  the  test  of  ownership  in  the  bonds 
tpd  stodcs  insured.  In  these  cases,  there  existed  both  the  premium  paid,  and 
the  policy;  and  the  Court  regarded  the  subject-matter  as  within  the  protection 
of  an  insurance.  The  counsel  for  the  plaintiff  pointed  to  the  test  of  owner- 
ship, as  distinguishing  a  wager  policy  from  a  legal  one,  and  not  the  subject- 
matter  insured. 

The  counsel  also  claimed  that  the  contract  was  one  of  partnership. 

In  3  Kent's  Comm.,  5th  ed.,  p.  S4,  partnership  is  defined  to  be  "A  contract 
of  two  or  more  persons  to  place  their  money,  effects,  labor,  and  skill,  or  some 
or  all  of  them,  in  lawful  commerce  or  business,  and  to  divide  the  profit  and 
bear  the  loss,  in  certain  proportions." 

I>et  the  definition  be  applied  to  the  facts,  as  shown  by  the  plaintiff's  com- 
plaint. It  is  not  alleged  that  the  defendant  owned  the  bonds,  or  had  any  in- 
terest in  them,  as  part  owner.  They  were  the  sole  property  of  the  plaintiff,  as 
ho  has  said.  The  defendant  had  placed  neither  money,  effects,  labor,  nor  skill, 
in  tiiem.  Nothing  of  the  kind  is  aTerred.  True,  the  defendant  indorsed  the 
plaintiff's  paper,  the  plaintiff  agreeing  to  give  him  one-half  the  profits  upon 
their  sale,  for  sudi  indorsement,  and  the  defendant  agreeing  to  bear  one-half 
the  loss.  Is  there  a  single  element  of  partnership  in  such  an  agreement?  We 
can  perceive  none. 

The  contract  was  also  called  by  counsel,  a  warranty.  A  warranty,  is  either 
a  part  of  a  contract  of  sale,  or  of  a  contract  of  insurance.  In  the  latter  case, 
it  is  made  by  the  party  insured,  and  must  be  in  writing.    Bouv.  Die. 

But  what  was  the  consideration  for  the  warranty,  if  it  be  suchi  They  may 
call  it  wliat  they  please,  but  they  must  show  a  consideration. 

It  was  also  axgued  that  a  contingent  consideration  was  good. 

What  is  a  contingent  consideration  1 

We  are  at  a  loss  here,  fbr  we  find  nothing  of  the  kind  in  the  books.  The 
books  define  a  contingency,  to  be  an  event  that  may  or  may  not  happen.  Is 
it  meant  that  an  event  that  may  or  may  not  be  a  consideration,  is  good  to  sup- 
port a  contract?  If  so,  we  deny  it.  Parsons  says  a  consideration  must  be 
something  of  value. 

But  tiie  plaintiff  says,  as  the  defendant  paid  a  good  consideratiott,  and  could 


30  CASES  IN  THE  SUPREME  COURT 

Mftj  Tenn,    fasTe  held  the  pbdntiff  to  the  agnement,  therefine,  the  pUuntifF  cftn  hold  the 
1859.       defendant. 

— -= Now  the  law,  as  we  ondentand  it,  is,  thai  if  the  consideration  is  ilkgal,  the 

iLSOW  contract  is  Toid.  Was,  then,  the  consideration  legal,  irrespectiTe  of  the  de- 
Ba.t.  fondant's  agreement  to  indorse?  Was  the  chance  consideration  of  risking  a 
loss  on  stocks,  against  a  profit  on  stodu,  a  legal  oonsideration?  Oertainly 
not.  Then  the  joining  of  a  legal  consideration  with  an  illegal  one,  does  not 
help  the  case.  See  1  Parsons  on  Cont  380;  Story  on  Com.  4f  458  to  461. 
In  the  case  in  18  Barb.,  cited  heretofore,  the  payment  of  800  dollars  fiuled 
to  render  the  contract  TaHd,  even  in  &Tor  of  the  party  paying,  and  against  the 
party  receiytng;  and  certainly,  it  cannot  render  yalid  an  illegal  daim  against 
the  party  who  has  paid  the  consideration  and  receiTed  nothing  therefor.  Bnt 
the  indorsement  was  merely  a  bonus  to  enable  the  party  to  share  the  specula- 
tion. The  contract  was  a  risk  of  profit  against  a  risk  of  loss,  and  illegal,  as 
being  a  wager  upon  the  price  of  stocks  in  the  market. 

The  whole  transaction  may  be  paraphrased  thus : 

Wiitou,  the  plaintiff,  had  a  contract  with  the  railroad  company,  by  which  he 
was  to  recelTe  350,000  dollars,  in  the  bonds  of  the  company,  at  75  cents  on  th^ 
dollar.  To  enable  him  to  carry  ont  his  contract,  he  is  obliged  to  raise  money 
on  loan,  and  he  mast  procure  an  indorser.  He  applies  to  Bay,  the  deiiandant, 
who  consents  to  indorse  for  him,  on  the  condition  that  he  is  paid  for  it.  H^- 
aon  then  proposes  to  gire  him  one-half  the  profits  that  he  may  realize  oyer  75 
cents  on  the  dollar;  proTided  he,  Rajf,  will  indemnify  him,  TTtibon,  againat 
one-half  the  loss  he  may  sustain  on  such  sale.  The  proposition  was  agreed 
to. 

What  is  the  consideration  for  the  indenmity  against  each  loss  1 

We  respectfully  submit,  that  for  the  reasons  stated,  the  complaint  Is  snbstaa- 
tially  bad;  and  that,  therefore,  the  judgment  of  tiie  Circuit  Court  should  be 
affirmed. 

The  remaining  question  is,  whether,  or  not,  the  Circuit  Court  erred  in  sus- 
taining our  demurrer  to  the  plaintiff's  reply  to  the  sixth  paragraph  of  the  de- 
fendant's answer.  We  are  fully  convinced  tliat  the  ruling,  as  to  that,  was  cor- 
rect. 

The  sixth  paragraph  of  the  answer,  is  a  plea  of  the  statute  of  frauds;  and 
arers  that  the  agreement  and  promise  upon  whidi  the  suit  was  brought,  was 
not,  by  its  terms,  to  bo  performed  within  one  year  from  the  time  of  making  the 
same,  and  could  not  be  performed  wlttiiB  one  year;  and  that  said  agreement 
was  not  in  writing,  signed  by  the  defendant,  nor  by  any  person  by  him  lawfully 
authorized,  and  so  said  agreement  was  and  is  Toid. 

To  this  paragraph,  the  plaintiff,  after  filing  a  demurrer  to  it,  which  was  orer- 
mled,  filed  the  following  reply:  ''That  at  the  time  of  the  making  of  the  con- 
tract sued  on,  the  defendant  was  a  director  of  the  railroad  company  named  in 
the  complaint,  and  was  also  cashier  of  the  State  Bank  <^  Indiana^  from  which 
hank  or  some  of  its  branches,  it  was  then,  by  the  parties  to  said  contract,  con- 
templated tliat  the  money  (or  a  considerable  part  of  it),  to  be  raised  under 
said  contract,  as  stated  in  the  complaint,  should  be  borrowed.  And  the  plain- 
tiff alleges  that  the  said  defendant,  for  the  fraudulent  and  wrongfiil  purpose  of 
concealing  from  said  company,  and  from  said  bank  and  its  branches,  his  said 
interest  in  said  bonds,  and  his  said  contract,  and  his  said  connection  with  tiie 
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eonstnictioB  of  said  road,  aa  stated  in  the  oompUint,  specially  requested  the    May  Term, 
plaintiff  thai  tlie  contract  herein  sned  on  shoold  not  be  reduced  to  writing,  and        1859* 

signed  by  said  defendanty  and  that  for  said  cause  alone,  and  on  said  request  — ^ 

only,  said  contract  was  not  reduced  to  writing  and  signed  by  the  defendant.  ii-sov 

Of  which  fraudulent  and  wrongful  purpose  the  plaintiff  was  then  ignorant."  "Rxy. 

To  this  novel  eTasion  of  the  plea  of  the  statute,  the  defendant  filed  a  de- 
mnnner,  "Because  said  reply  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant ;  showing  the  following  cansee  of  demuner,  yis. : 

1 .  That  said  reply  merely  alleges  a  reason  for  not  making  the  said  supposed 
contract,  in  writing. 

9.  That  said  reply  is  merely  an  attempted  slander  of  the  defendant,  and  that 
under  coyer  of  a  regular  pleading  in  Court. 

Panont,  in  his  treatise  on  Mercantile  Law,  p.  71,  says:  "The  statute  of 
frauds,  so  called,  was  passed  in  the  twenty-ninth  year  of  Charles  n.,  1677,  for 
the  purpose  of  preyenting  frauds  and  peijuries,  by  requiring,  in  many  cases, 
written  evidence  of  a  contract."  In  the  same  author's  treatise  on  the  Law  of 
Contracts,  vol.  2,  2d  ed.,  pp.  285,  286,  the  following  language  is  employed: 
"It  is  obvious,  that  the  most  general  purpose  of  these  sections  is  to  permit  no 
party  to  bind  himself,  except  by  a  written  promise  signed  by  him;  because 
tiiis  will  secure  an  exact  statement,  and  tbe  best  evidence  of  the  tenns  and  con- 
ditions of  the  prcmiise." 

We  are  informed,  however,  by  fonnal  pleading  by  able  counsel,  that  on  a 
eoBtract  upon  which  our  statute  says,  "No  suit  shall  be  brought,  unless  the 
contract,"  &c.,  "shall  be  in  writing,  signed  by  the  party  to  be  charged,"  a  suit 
omy  be  brought,  and  the  express  prohiMtton  of  the  statute  nullified,  by  an  al- 
lega^n  that  the  party  refused  to  sign  a  written  agreement  on  the  subject. 

The  plea  alleges  fraud  in  the  defendant,  in  failing  to  make  a  legal  contract; 
and  he  is  sued  for  not  making  a  legal  contract 

The  statute  is  positive,  that  the  agreement,  to  be  valid,  shall  be  reduced  to 
writing,  and  signed  by  the  party  to  be  charged. 

The  reply  admits  that  the  contract  was  not  reduced  to  writing;  but  it  does 
more;  it  avers  that  the  mind  of  one  of  the  parties  never  contemplated  or  con- 
sented that  the  agreement  should  be  reduced  to  writing.  It  admits  not  only 
that  the  legal  evidence  of  a  contract  is  wanting;  but,  in  efiect,  admits  also  that 
the  oontract  itself  was  never  made,  because  it  admits  that  it  was  never  evi- 
denced in  the  only  mode  that  sudi  contracts  must  bft  evidenced. 

There  was  no  legal  obligation  on  either  party,  requiring  him  to  consent  to 
have  it  put  in  writing;  and  for  whatever  reason  he  may  have  declined,  that 
reason  could  be  no  fraud  on  the  other  party.  What  wrong  is  done  one  party 
by  the  refusal  of  the  other  party  to  put  an  agreement  in  writing,  unless  relying 
upon  the  agreement,  something  is  done  in  pursuance  of  it,  that  raises  an  equity 
in  his  fevor  that  entitles  hhn  to  relief? 

But  tbe  reply  does  not  allege  our  intention  to  commit  a  fraud  upon  the 
plaintiff;  but  that  for  the  wrongful  and  fraudulent  purpose  of  concealing  tiie 
agreement  from  strangers,  the  "defendant  requested  the  plaintiff  that  the  con- 
tract should  not  be  reduced  to  writing,  and  signed  by  the  defendant."  What 
power  or  right  had  the  plaintiff  "to  have  the  contract  reduced  to  writing  and 
signed  by  the  defendant,"  that  he  should  be  requested  by  defendant  not  to  do 
so?  And  how  is  it,  that  the  plaintiff  can  predicate  a  right  of  action  for  a  fraud 
not  practiced  upon  him,  but  upon  parties  in  nowise  connected  with  the  trans- 
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May  Term,    action,  and  for  which  they  hare  Detther  complained,  nor  aathorized  the  plain- 
1859*       ^  to  complain?  Nor  does  the  reply  show  any  damage  sustained  by  the  plain- 

— 1~ tiff,  nor  by  the  parties  horn  whom  the  alleged  fraadnlent  concealment  waa 

^  made.    The  reply  is  no  answer  to  the  statnte  of  fraods.    Onr  own  opinion  of 

Bat  its  character  is  most  candidly  expressed  in  onr  second  special  canse  of  demur- 

rer, tIz.,  that  it  is  merely  an  attempted  slander  of  tiie  defendant,  and  that  under 
coyer  of  a  regular  pleading  in  Court. 

We  understand  the  principle  to  be,  tiiat  if,  by  the  express  or  specific  agree* 
ment  of  the  parties,  or  if  it  appear  to  have  been  understood  by  the  panics, 
that  the  contract  would  not  be  perfonned  within  a  year  from  the  time  of  mak- 
ing the  agreement,  then  the  contract  is  void,  as  being  within  the  prohibition  of 
the  statute  of  frauds. 

The  plaintiff's  counsel  haye  assumed  the  law  to  be,  that  it  must  be  expressly 
stipulated  in  the  contract,  that  it  is  not  to  be  performed  within  a  year.  To 
sustain  this  position  they  refer  to  the  dictum  of  the  judge,  in  Wiffffins  v.  Kei-- 
zer,  6  Ind.  B.  254.  The  point  decided  tiiere  was,  that  a  promise  to  pay  for  the 
ihtnre  support  of  a  child,  is  not  within  the  statnte  of  frauds;  because  it  might, 
or  might  not,  upon  a  contingency,  be  performed  within  a  year;  and  the  Court 

'  refers  to  Fenton  y.  EmUen,  8  Burr.  1278;  Moore  y.  Fox,  10  Johns.  244.  It 
has  been  held  by  seyeral  authorities,  that  the  promise  to  support  a  child,  is  not 
witiiin  the  statute  of  frauds.  The  decision  is  right;  but  the  language  of  Judge 
GooKiNS,  in  Wiggins  y.  Keizer,  is  not  sustained  by  the  weight  of  antiiority. 
In  Moore  y.  Fox,  10  Johns.  244,  the  Court  say:  "There  must  be  an  express 
and  specific  agreement  not  to  be  performed  within  the  spaoe  of  a  year,"  &«. 
But  they  do  not  say,  the  express  stipulation  of  the  parties  must  be,  not  to  per- 
form the  agreement  within  the  year.  They  held  the  contract  yalid,  for  i^did 
not  appear  but  that  it  was  to  be  performed  within  a  year;  and  the  presumption 
was,  that  it  would  be  performed  in  a  half  year." 

In  BoyddL  y.  Drummond,  11  East.  142,  it  appeared  that  one  party  to  the  con- 
tract was  to  publish  and  deliver  certain  large  prints  from  scenes  in  ShaLspeare's 
plays,  two  to  be  deliyered  at  the  time  of  subscribing,  and  tiie  others,  at  least 
one  annually,  after  delivery  of  tiie  first  The  Court  held,  "that  if  it  appears 
to  have  been  the  understanding  of  tiie  parties  to  a  contract,  at  the  time,  that  it 
was  not  to  be  completed  within  a  year,  though  it  might,  and  was  in  fact  in  part 

*  JSerformed  within  that  time,  it  is  within  the  fourth  clause  of  the  statnte  of 
'  frauds  (29  Car.  n.,  c.  3),  and  cannot  be  enforced  unless  in  writing."  In  that 
case,  the  attorney  general  and  otiier  counsel  had  called  the  attention  of  the 
judges  to  the  yery  case  cited  by  this  Court  (Feitton  y.  EmUers,  supra).  And 
Batlet,  J.,  with  that  case  before  him,  said:  "The  cases  have  decided  that  in 
order  to  bring  a  contract  within  tiiis  branch  of  the  statnte,  it  must  either  have 
been  expressly  stipulated,  or  it  must  i^pear  to  haye  been  the  understanding  of 
the  parties,  that  it  was  not  to  be  performed  within  a  year.  That  does  appear  in 
the  present  case ;  and  I  cannot  say  that  a  contract  is  performed,  when  a  great 
part  remains  unperformed;  or,  in  other  words,  that  part  perfonnance  is  per- 
formance." 

The  case  of  Peters  y.  Westboroughf  19  Pick.  364,  was  a  contract  like  tiie  case 
in  6  Ind.  B.,  for  the  support  of  a  person,  and  was  held  not  within  the  statute, 
because  its  performance  depended  upon  a  contingency,  the  death  of  the  party; 
and  WiLDB,  J.,  after  reviewing  the  cases,  including  the  case  in  3  Burr.,  supra, 
and  also  in  11  East,  supra,  said:  "From  these  authorities  it  appears  to  be  set- 
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tfed,  that  in  order  to  bring  a  parol  agreement  within  the  stai^tv^p^  P^h  ^    ^V 
moat  either  have  been  ezpresslj  stipulated  by  the  partieB,  dit^it  mnsVliK^  Y  1§ 
been  so  understood  hj  them,  that  the  agreement  was  not  to  be  pen^i^ed  with- 
in a  year." 

In  the  case  of  Herrin  t.  Butten,  SO  Maine  R.  119,  the  Conrt  saj: 

"Where,  by  the  terms  of  a  contract,  the  time  of  its  performance  was  to  be 
extended  beyond  a  ^ear,  it  is  within  the  statute  of  frauds,  though  a  part  of  it 
was,  by  the  agreement,  to  be  performed  within  a  year. 

"To  bring  a  case  within  the  statute  of  frauds,  it  must  haye  been  expressly 
stipulated  by  the  parties,  or  it  must,  upon  a  reasonable  construction  of  their 
contract,  appear  to  have  been  understood  by  them,  that  &e  contxact  was  not 
to  be  performed  within  a  year." 

At  p.  123,  Whitmajt,  C.  J.,  said:  "It  is  uiged  that  the  defendant  might 
haye  cleared  up  the  land  and  have  seeded  it  down  in  one  year,  and  thereby 
hATe  performed  his  contract.  This  may  haye  been  within  the  range  of  possi* 
bility,  but  whether  so  or  not,  must  depend  upon  a  number  oi  ikcts,  of  which 
the  Court  are  nninfonned.  This,  howeyer,  is  not  a  legitimate  inquiry,  under 
this  contract.  We  are  not  to  inquire  what,  by  possibility,  the  defendant  mighl 
haye  done,  by  way  of  fulfilling  his  contract  We  must  look  to  the  contract 
itself,  and  see  what  he  was  bound  to  do;  and  what,  according  to  the  terms  of 
the  contract,  it  was  the  understanding  that  he  should  do.  Was  it  the  under- 
standing and  intention  of  the  parties,  that  the  contract  might  be  performed 
within  one  year  1  If  not,  the  ease  Is  cleady  with  the  defendant.  But  the  con- 
tract is  ap  entirety,  and  all  parts  of  it  musi  be  taken  into  view  together,  in  oiv 
der  to  a  perfect  understanding  of  its  extent  and  meaning.  We  must  not  only 
look  at  what  the  defendaot  had  undertaken  to  do,  but  also  to  the  consideratton 
mductng  him  to  enter  into  the  agreement.  The  one  is  as  necessary  a  part  of 
the  contract  as  the  other,  and  if  either,  in  a  contract  wholly  executory,  were 
not  to  be  performed  in  one  year,  it  would  be  within  the  statute  of  frauds.  Hero 
the  defendant  was  not  to  avul  himself  of  the  consideration  for  his  engagement, 
except  by  a  receipt  of  the  annual  profits  of  the  land  as  they  might  accrue  for 
the  term  of  three  years.  But  whether  this  be  so  or  not,  it  is  impossible  to 
doubt  that  the  parties  to  the  contract  perfectly  well  understood  and  content 
plated  that  it  was  to  extend  into  the  third  year  for  its  performance,  both  on 
tiie  part  of  the  defendant  and  plaintiff.  Its  terms  most  deaily  indicate  as 
much,  and  by  them  it  must  be  interpreted." 

In  the  case  of  Moore  y.  Fox,  10  Johns.  244,  the  Court  say:  "To  bring  the 
case  within  the  statute,  it  must  appear  to  be  an  express  and  specific  agreement 
that  the  contract  is  not  to  be  performed  within  one  year," — and  cite  the  case 
of  Fenion  y.  EmJtlen,  Z  Burr.,  supra,  where  the  same  language  is  used  by  tiie 
Court.  But  in  the  case  of  BojfdeU  y.  Drummond,  1 1  East,  mpra,  in  which  there 
was  no  express  or  specific  agreement  that  the  contract  should  not  be  performed 
within  a  year,  the  Conrt  say  that,  "the  whole  scope  of  the  undertaUng  shows 
tiiat  it  was  not  to  be  performed  within  a  year,  and  was,  therefore,  within  the 
statute."  This  seems  to  show  yery  clearly  what  is  to  be  understood  by  an 
express  or  specific  agreement,  that  a  contract  is  not  to  be  performed  within  a 
year.  In  the  case  of  PeUra  v.  Westborough,  19  Pick.  864,  Mr.  Justice  WiuOB, 
in  deliyering  the  opinion  of  the  Court,  says:  "It  must  haye  been  expressly 
stipulated  by  the  parties,  or  it  must  appear  to  haye  been  so  understood  by 
them,  that  the  agreement  was  not  to  be  performed  within  a  year."    But  who 
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ICajr  Tenn,    can  doubt  what  the  expresa  and  specific  nndentanding  of  the  parties  in  the 
1859.       ^'^^  *^  ^"^  ^<^  ^  c"^  ^^  ^^  ^^*^  ^^^  ^  ^  peHbrmed  within  one  year?  or,  at 
any  rate,  that  it  appears  to  hare  been  so  understood  by  them? 


W1L8OK  jj^  Q^  ^  McCrta,  8  B.  Mon.  423,  Chief  Justice  Masshall,  in  delivering 

'BLax,  the  opinion  of  the  Court,  holds  the  following  language:  ''We  cannot,  how- 
erer,  on  the  ikce  of  the  declaration,  say  that  the  promise  to  support  the  plain- 
tiff during  her  life,  was  necessarily  one  which  was  not  to  be  performed  within 
a  year,  or  that  in  the  contemplation  and  by  the  express  intention  of  the  parties, 
it  was  not  to  be  performed  completely  within  that  period."  Here  the  doctrine 
for  which  we  contend  is  recognized,  that  the  time  within  which  tibe  parties  con- 
template and  intend  the  contract  shall  be  performed,  must  be  regarded  in  de- 
termining whether  the  contract  is,  or  is  not,  within  the  statute  of  frauds. 

In  HinUey  r.  Southgate,  11  Term.  B.  429,  Bbdfibld,  J.,  in  the  opinion, 
says:  "It  is,  indeed,  not  true,  that  eyery  contract  which  shall  happen  not  to 
be  performed  within  the  yeiar  from  the  making  thereof,  is  within  the  statute. 
If  the  time  of  the  performance  depend  upon  a  contingency,  which  may  rea- 
sonably be  expected  to  happen  within  the  year,  the  contract  is  not  required  to  be 
in  writing.  If  the  contract  be  to  pay  so  much  money  on  the  return  of  a  ship, 
which  ship  happened  to  return  within  two  years,  the  case  was  held  not  within 
the  statute.    Anonymmu,  1  Salk.  280." 

In  Fenton  t.  EmbUrs,  3  Butt.  1278,  DsiriBOir,  J.,  says:  "The  statute  only 
extends  to  those  cases  which  are  'specifically  agreed  not  to  be  performed  with- 
in the  year.'  It  Lb  doubtless  true,  that  the  statute  does  not  extend  to  any  case 
where  the  time  of  performance  is  uncertain,  but  is  expected  to  come,  or  may 
probably  come,  within  one  year.  In  such  a  case,  the  paities  might  be  said  to 
act  in  good  faith,  in  relation  to  the  requisites  of  die  statute,  in  not  reducing  the 
contract  to  writing.  But  where  the  contract  is  not  expected  to  be  performed 
within  the  year,  but  depends  upon  a  contingency,  which  may,  by  mere  possi- 
bility, occur  within  the  year,  it  would  seem  but  a  reasonable  strictness  of  con- 
struction to  require  the  contract  to  be  reduced  to  writing."  Such  was,  in  effect, 
the  case  of  BoyddL  y.  Drummond,  11  East,  142. 

In  2  Parsons  on  Cont.,  2d  ed.,  p.  816,  note  (y),  the  author  reyiews  the  cases 
wliich  have  arisen  upon  this  clause  of  the  statute  of  frauds.  We  ofiisr  no 
apology  for  citing  this  work,  though  merely  a  text-book,  because  the  author 
has  a  reputation  second  to  fow  other  liTing  commentators. 

The  cases  axe  dirided  by  the  author  into  three  classes: 

"1st.  Where,  by  the  express  agreement  of  the  parties,  the  performance  of 
the  contract  is  not  to  be  completed  within  the  year."  This  he  holds  as  clearly 
within  the  statute. 

"2d.  Where  it  is  erident,  from  the  subject-matter  of  the  contract,  that  the 
parties  had  in  contemplation  a  longer  period  than  one  year  as  the  time  for  its 
performance. 

"8d.  Where  the  time  for  the  performance  of  the  contract  is  made  to  depend 
upon  some  contingency,  which  may  or  may  not  happen  within  one  year." 
Which  latter  is  held  not  to  be  within  the  statute. 

He  says,  in  regard  to  the  second  class  (on  pp.  317, 318),  that  of  "those  cases 
where  it  is  eyident  from  the  subject-matter  of  the  contract,  that  the  parties  had 
in  contemplation  a  longer  period  than  one  year  as  the  time  for  its  performance, 
although  there  u  no  express  agreement  to  that  effect,  there  has  been  more 
doubt,  but  it  IB  now  settled  that  they  are  within  the  statute." 
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We  think  there  cm  1>e  no  question  as  to  the  correctness  of  the  above  ooncln-    Kay  Term, 
akma,  after  a  careftil  and  critical  leriew  of  the  authorities.    Kor  do  they  con-        1859. 
Hiet  with  the  principle  upon  wliich  the  case  fai  6  Ind.  B.  was  decided;  that  case 
dearij  falling  witidn  the  third  diyision. 
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The  Court  will  obserre,  that  in  Berrin  r.  Butten,  20  Maine  B.  ante,  the  *  Bat. 
learned  judge  has  Inadvertently  cited  the  case  of  Moore  r.  Fax,  10  Johns.  S4S 
(reiened  to  in  W^^gwe  r.  Keuer,  •  Ind.  B.  S6S^,  as  using  the  following  lan- 
guage: ''To  bring  the  case  widiin  the  statute,  it  must  appear  to  be  an  express 
and  specific  agreement  that  the  contract  is  not  to  be  perfonned  within  one 
year;"  while  the  language  used  in  tliat  case  is  the  following:  "There  must  be 
an  express  and  spedfie  agreement  not  to  be  performed  witliiB  the  space  of  one 
year."  The  words,  "that  the  contract  is,''  are  not  in  &e  New  York  dedsion; 
and  we  tliink  they  are  a  material  interpolation,  entirely  changing  the  sense, 
which  seems  to  have  been  carried  into  the  dtadon  of  the  same  case  in  6  Ind. 
B.,  anU, 

In  Moore  r.  Fox,  the  Court  say:  "The  presumjfttion  was  that  the  promise 
was  to  be  performed  lialf  yeiarly."  Is  this  case  to  be  relied  on,  when  the 
Govirts  of  the  same  state  have  Intimated  tliat  the  contingency  referred  to  is 
within  the  statute  1  The  very  cases  in  Johneon  and  in  Burroux,  as  we  have 
afaown,  have  been  commented  upon  and  explained  repeatedly,  to  mean  that 
tlie  time  contemplated  and  intended  for  the  perfonnanoe  of  the  contract,  must 
determine  the  contract  to  be  witiiin  or  not  within  the  statute. 

What  then,  in  the  contemplation  and  intention  of  the  parties,  was  tiie  time 
fixed  for  die  oompleta  and  fall  performance  of  this  contract?  By  the  contract 
between  the  plaiptiff,  Lawrenee  M.  Vance,  and  tiie  Indianapolie  and  Ondnnali 
BaSroad  Company,  made  Jamuay  81, 1862,  it  was  agreed  that  the  work  should 
be  completed  by  the  1st  of  October,  18A3;  and  that  within  ten  days  after  no- 
tice of  completion,  the  bonds  were  all  to  be  deliyered  to  the  plaintiff  and  Vance, 
Tliat  contract  is  reforred  to  in  the  contract  upon  which  this  suit  is  founded,  and 
made  a  part  of  it.  The  parties,  then,  had  a  period  of  twenty  months  for  the 
eompletioii  of  tiie  railroad  and  detirery  of  the  bonds.  The  contract  sued  on, 
was  made  June  15, 1852;  about  fifteen  months  and  a  half  before  the  time  lim- 
ited for  the  completion  of  the  road.  It  is  a  matter  of  public  notoriety,  and  a 
part  of  the  current  history  of  the  times,  that  railroad  corporations  make  their 
contaracts  with  the  view  of  accomplishing  a  completion  of  thdr  roads  at  the 
eartiest  practicable  moment;  and  it  is  equally  notorious,  that  no  western  rail- 
nad  was  ever  yet  completed  within  the  tune  contracted  for.  The  parties,  then, 
wilb  the  raHioad  contract  before  them,  which  fixed  the  time  for  the  completion 
of  the  road  and  the  receiving  of  tiie  bonds,  which  could  not  be  sold  till  long 
after  the  lapse  of  a  year  from  the  time  of  the  making  of  this  contract,  made 
the  agreement  regarding  the  disposition  of  those  bonds.  Can  the  Court  say 
tiiat  it  was  not  tiie  intention  and  expectation  of  the  parties,  that  the  contract 
should  extend  beyond  one  year?  Or  can  it  assume  that  a  contingency  existed, 
by  whidi  tlie  contract  could  be  performed  in  less  tiian  the  time  fixed? 

Webeler  defines  "contingent"  to  be  "a  fortuitous  event— that  whidi  comes 
without  our  design^  or  foresight,  or  expectation."  Contingency-^"to  happen 
to,"  "to  fidl  to." 

Browne  on  the  Statute  of  Frauds,  \  288,  says — ^"Physical  possibility  is  not 
wbal  la  meant,  when  it  is  said  that  if  the  verbal  contract  may  be  performed 
widdn  tiie  year,  it  is  binding." 
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Maj  Term,       If  this  contract  covld  be  completed  widiin  the  yme,  H  would  not  be  by  dm 
1859.       happening  of  a  fortnitons  event,  or  wiAont  design,  but  bj  design  and  tbe  labor 
and  skill  of  the  contractors.    Its  completion  did  not  depend  iq>on  a  comiBp 
gency;  and  the  parties  hare  shown  their  intention  and  expectation,  and  hara 
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M^r  expressed  their  judgment,  as  to  the  time  required  to  complete  the  contract. 
On  this  point,  we  will  refer  again  to  the  opinion  of  the  Coort,  in  £errm  r.Bu^ 
Un,  SO  Maine  B.  119.  Whitkak,  Chief  Justice,  said:  *<It  is  mged  that  the 
defendant  might  haye  cleared  up  the  land  and  have  seeded  it  down  in  one  year, 
and  thereby  have  perfonned  his  contract  This  may  hare  been  within  dm 
range  of  possibility,  but  whetiier  so  or  not,  must  depend  upon  a  number  of 
ikusts  of  which  the  Court  are  uninfonned.  This,  howerer,  is  not  a  lagitimata 
inquiry  under  this  contract  We  are  not  to  inquire  what^  by  possibility,  tlm 
defendant  might  hare  done,  by  way  of  ftilfiUing  his  contract.  We  must  look 
to  the  contract  itself  and  see  what  he  was  bound  to  do,  and  what,  according  to 
the  terms  of  the  contract,  it  was  the  understanding  that  he  should  do."  The 
plaintiff  in  this  suit  ''waa  bound"  to  complete  the  railroad  contract  by  the  1st 
of  0<toher,  1853;  and  was  to  receive  the  bonds  within  ten  days  afterwards ;  and 
this  was  understood  by  the  contract  of  the  present  parties;  and  as  the  bonds 
were  not  to  be  delirared  to  the  plaintiff  until  after  completion,  the  parties 
could  not  intend  nor  expect  to  daim  tlie  benefits  of  tiiis  contract  until  after 
the  full  completion  of  the  railroad  contract.  If,  then,  the  intention  and  under* 
standing  of  the  parties  is  to  govern,  the  contract  was  not  to  be  perfonned  with* 
in  the  year. 

But  it  is  not  simply  upon  the  intention  of  the  parties  that  we  rely.  We 
have  pleaded  the  agreement  to  be  an  "express  and  specific  contract,  not  to  be 
performed  within  the  year."  We  have  averred  that  by  the  tenns  and  stipula> 
tions  of  the  railroad  contract,  as  well  as  by  the  terms  and  stipulations  and  re- 
citals of  the  contract  upon  which  the  suit  is  brought,  "the  said  plaintiff  and 
said  Fonos  bound  and  obliged  tlwmfielves  to  hold  the  said  bonds,  and  to  keep 
them  out  of  the  money  market,  and  not  to  sell  nor  finally  dispose  of  tiiem  for 
the  whole  period  of,  and  until  the  expiration  of  sixteen  months  from  the  1st  day 
of  AprUy  1852."  The  contract  was  for  the  equal  division  of  adranoe  or  loss 
on  the  finsl  disposal  of  said  bonds.  Then,  the  contract  could  not  be  performed 
by  the  express  and  specific  agreement  of  the  parties,  until  after  the  1st  of 
August 1 18S3,  more  than  a  year  from  the  date  of  the  contract. 

The  plaintiff  urged,  tliat  as  the  railroad  company  reserved  the  right  to  re- 
ceive back  from  said  Vance  and  TFtZson,  the  whole  or  any  part  of  said  bonds, 
by  paying  85  cents  for  them,  any  time  within  said  sixteen  months,  or  by  gir- 
ing  stock  for  them  at  par,  the  reservation  takes  the  contract  out  of  the  statute. 
But  this  receiving  them  back,  was  evidently  not  the  "final  disposal"  on  n^ch 
a  dlridend  was  to  be  made ;  for  the  parties  were  bound  not  to  make  such  "final 
disposal"  or  sale  of  them  in  the  money  marlcet  during  such  period,  unless  by 
the  mutual  consent  of  all  the  parties.  Evidentiiy,  the  final  disposal  contem- 
plated was  the  sale  in  the  money  maiket,  after  the  time  limited  had  expired. 
The  parties  contracted  not  to  finally  dispose  of  them  for  sixteen  months,  and 
then  agreed  to  diyide  the  advance  or  loss  on  sudi  final  disposal.  The  right 
of  the  railroad  company  to  receive  back  the  bonds,  and  pay  off  the  eontracton 
in  money  or  stock,  would  have  simply  terminated  the  subsequent  contract,  and 
not  have  performed  it  But  the  contract  is  stiU  more  explicit  as  to  the  meai^ 
ing  of  the  term  "final  disposal."    The  railroad  company  had  the  right  to  r^ 
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eerro  Imk^  Hm  bonda  wtthoiit  the  oonfent  of  die  oontncton,  Vance  and  Wilmm,    "Maj  Term, 
and  wifihoal  the  ooment  of  Ibe  defendant;  but  the  contract  Bays  expressly,  thai        1859. 

the  fioal  dispoaal  contemplBtad  before  the  adjustment  of  profit  or  loss,  should  — iz 

mily  be  made  on  the  mntnal,  concurent  disposal  of  said  Vana,  WHaon,  Havtjf  ^^^^^^ 
Botes,  and  the  defendant.  Clearly,  then,  a  recepticm  back  by  the  raflroad  com-  'BLlt* 
pnj,  of  these  bonds,  without  regard  to  the  consent  of  the  Ibnr  parties  aboTe 
mentioned,  was  not  the  final  disposal  contemplated;  and  the  possibility  that 
the  company  ndgiht  thns  terminate  the  contract  withont  regard  to  the  wishes  of 
tfie  parties,  doea  net  take  the  case  ont  of  the  statnte.  In  the  case  of  Bvrch  r. 
71k  EaH  of  Lhmrpooi,  9  Bam.  and  Cress.  d99,  it  was  held,  that  a  contract  • 
whereby  a  coadmiaker  agreed  to  let  a  carriage  for  a  term  of  fire  years,  in  con- 
rideration  of  reeeiring  an  annual  payment  for  the  nse  of  it,  bnt  which,  by  the 
costom  of  the  trade,  is  determinable  at  any  time  within  that  period,  upon  the 
payment  of  a  year's  hire,  is  an  agreement  not  to  be  peifoimed  within  a  year, 
within  the  meaning  of  the  statute  of  frauds,  and,  therefore,  mnst  be  signed  by 
the  party  to  be  charged  therewidi*  Batlbt,  J.,  says:  "Assuming  tiiat  the 
custom  proTed  is  to  be  considered  as  part  of  the  contract,  still  the  contract  was 
in  ifes  terms  an  agreement  for  fiye  years,  determinable  by  the  parties  within 
that  period.  It  was,  in  the  Tery  terms  of  it,  an  agreement  not  to  be  performed 
within  a  year." 

In  the  caae  of  Barria  t.  PorUr,  S  Earring.  S7,  the  Court  held  that,  "A  con* 
tratt  iHbich,  by  its  terms,  is  to  continue  longer  than  a  year,  is  within  the  statute 
of  frauds,  and  must  be  proved  by  writing,  although  it  may  possibly  be  put  an 
end  to  witliin  the  year."  That  was  an  action  for  the  yiolation  of  a  contract  in 
relation  to  eanying  the  malL 

The  defendant  had  a  contract  with  the  Postmaster  General  to  carry  the  mail 
horn  Newotude  to  Gwrgdowny  from  JoMary  1, 1838  to  Deoanber  81, 1836.  The 
plaintiff  took  a  sub-contract  to  carry  it  a  part  of  this  distance,  from  Camdm 
ioMUfbrdytmatJ^prUl,  1883,  for  the  residue  of  Porter's  term.  Onthelstof 
October,  183S,  the  defendant  dismissed  HarrU,  and  himself  put  on  stages  for 
Ae  whole  route.  The  agreement  between  them  was  merely  TerbaL  The  de- 
fendant moTed  a  non-suit,  on  the  ground  that  the  contract  was  within  the  sta^ 
nte  of  frauds.  It  was  answered  by  plaintiff's  counsel,  "  That  the  contract  be* 
tween  Porter  and  the  FOstamster  Qeneral,  resenred  to  the  latter  the  power  to 
alter  the  route,  and  thus  put  an  end  to  it  at  any  time  wliaterer;  it  might,  there- 
fore, be  terminated  within  the  year;  and  did  not  necessarily  reach  beyond  it 
Such  a  contract  does  not  come  within  the  act,  which  was  made  to  meet  agree- 
ments the  performance  of  which  was  necessarily  to  be  pos^oned  beyond  the 
year.  1  Com.  on  Cont  79,  &c— 3  Burr.  1278.  Contracts  depending  on  a 
contingency  are  not  within  the  statue.  If  the  agreement  may  be  perfonned 
withm  the  year,  it  is  nbt  within  the  statute.    10  Johns.  S54." 

Bnt  the  Court  said:  "This  was  a  contract  which  could  not  possibly  be  per- 
formed within  one  year;  by  its  terms,  it  was  to  oontmne  four  years.  And 
though  it  mig^t  be  annulled  or  put  an  end  to  by  the  Postmaster  Qeneral,  with- 
in the  year,  it  still  feUs  within  the  act,  as  an  agreement  which,  according  to 
its  terms,  is  not  to  be  performed  within  the  space  of  one  year." 

We  think  tlie  dedslon  is  applicable  to  the  case  before  the  Court.  The  de- 
fendant was  to  be  liable,  by  the  terms  of  the  contract,  for  the  loss  upon  the 
final  disposal  of  the  bonds,  which  disposal  was  to  be  made  only  on  the  ooncmv 
rent  dispoaal  of  BaUe,  Bouf,  WU$on,  and  Vance,    They  were  to  be  held  some 
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Haj  Term,    fifteen  months  before  they  conld  be  ditu  fimdij  disposed  of;  and  die  Cut  tbaft 
1859*       ^®  railroad  company  conld  redeem  them  within  that  time,  against  the  will  of 

— =- all  parties,  and  thns  terminate  the  oontract,  did  not  render  the  eontract  c^Mhle 

WiLSOH       ^£  ^^  performance  within  the  year. 
Sat.  But  we  have  also  alleged  "that  the  contract  conld  not  be  performed  widun 

the  year."  This  would  raise  an  issne  of  &ct,  if  the  question  is  not  to  be  de- 
termined alone  by  the  agreement.  In  the  case,  dted  aboTe,  of  BttnA  t.  Tke 
Earl  of  Liverpool,  9  Bam.  and  Cress.  392,  the  Conrt  receired  eTidenee  of  the 
custom  of  the  trade,  to  determine  the  contract  of  the  parties.  In  CZorfe  r. 
Pendleton,  20  Conn.  B.  495,  the  Conrt  say:  "It  is  unnecessary  for  us  to  deter- 
mine what  would  be  the  efiect  of  proof  that  the  event  upon  which  the  perfom^ 
ance  of  a  yerbal  contract  depended,  could  not  by  possibility  take  place  within 
a  year  from  the  making  thereof,  when  it  did  not  appear  from  the  contract  it- 
self that  it  was  not  to  be  performed  within  that  time,  becanse  tiiere  was  no 
daim  in  the  present  case,  that  raised  that  point." 

We  do  not  know  that  any  Conrt  has  settled  this  pomt.  We  do  not  press  it, 
becanse  we  belieTe  this  case  to  be  one  where,  by  the  terms  of  the  contract,  and 
by  the  intention  and  expectation  of  the  parties,  its  performance  was  to  extend 
beyond  the  year.  It  has  been  so  held,  after  a  most  careftd  examination  by  his 
Honor  Judge  Major,  and  we  cannot  doubt  that  your  Honors  will  Tiew  the 
contract  in  the  same  light.  But  if  not,  we  submit  that  our  plea  puts  the  posd- . 
bility  of  performance  in  issue,  and  to  sustain  the  demurrer,  the  Conrt  mnst 
hold  that  eridenoe  outside  of  the  contract,  going  to  show  that  from  the  situar 
tion  of  the  parties,  and  the  subject-matter  of  the  contract,  or  other  drcnm* 
stances,  it  conld  not  be  performed  within  the  year,  mnst  be  exdnded. 

Upon  the  petition  for  a  rehearing,  Messrs.  Morriaon,  Bay,  and  (yNeal  sub* 
mitted  the  following  brief: 

The  petitioner,  represented  now  by  an  array  of  distinguished  names,  other 
tban  those,  no  less  distinguished,  who  fou^t  the  case  to  what  was,  until  a  few 
days  ago,  understood  by  us  to  be  a  final  decision,  has  presented,  and  earnestly 
pressed  upon  the  special  attention  of  your  Honors,  a  proposition  iHiich  they 
insist  should  determine  the  case  in  their  fisTor,  to-wit,  that  the  contract  sued 
upon  was  ''so  far  executed  as  to  take  it  out  of  the  statute." 

While  we  emphatically  deny  that  assumption,  we  concede  the  following 
propositions : 

1.  "Where  the  contract  has  been,  in  fiurt,  completely  executed  on  bodi 
sides,  the  rights,  duties,  and  obligations  of  the  parties,  resulting  from  such 
performance,  stand  unaffected  by  the  statute."  Browne  on  Stat,  of  Frauds, 
p.  118,  ^  116. 

2.  "Where  a  verbal  contract  is  completely  executed  *by  one  party,  the  con- 
sideration can  be  recovered  from  the  other,  notwithstanding  the  statute  of 
firands."    Id.,  p,  119,^  117. 

Whilst,  however,  we  make  these  concessions,  there  are  other  propositions 
equally  plain  and  authoritative,  that,  when  applied  to  the  6ase,  must  overrala 
the  motion  for  a  rehearing. 

In  discussing  the  assumption  of  the  petitioner,  we  feel  it  to  be  almost  im- 
possible to  do  so  without  a  repetition,  in  our  own  way,  of  many  things  that 
have  been  much  better  said  in  the  unanswerable  opinion  already  delivered; 
and  our  apology  for  saying  anything  further  on  the  subject  is,  that  we  do  so 
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merelj  in  oomplSanoe  with  the  request  of  our  client;  for  we  liaTe  the  moet    Majr  Tentt> 
implicit  fidth  in  the  perfect  correctness  of  the  dedsion  already  prononnced,        1859. 

whidi,  and  without  any  flattery  we  say  it,  was,  at  the  tfane,  receiTed  by  the  bar  — — 

with  nnqoalified  approbation.  wiLaov 

As  preliminary  to  the  principal  question  presented  for  ft  rehearing,  we  snh>  Rat. 
mit  that  the  complaint  is  bed,  because  it  does  not  ayer  and  show  "such  acts  of 
part  execution,  or  other  equitable  drcumstanees  as  would  Justify  the  Court  in 
enfordog  it"  Browne  on  Stat,  of  ITrands,  p.  484,  4  511.  We  suppose  tiiat, 
under  our  present  practice,  law  and  equity  distinctions  being  abolished,  and 
all  material  facts  being  required  to  be  stated,  both  in  the  complaint  and  aa> 
awer,  the  complaint  should  show,  eitiier  that  the  contract  sued  on  was  in  writ- 
ing, or  "such  acts  of  part  execution,  or  other  equitable  drcumstanees  as 
would  justify  the  Court  in  enforcing  it."  It  is  not  alleged  that  the  contract 
was  in  writing;  and  we  insist  there  are  no  proper  aveiments  showing  any  such 
act  of  part  execution,  or  other  equitable  circumstance,  as  the  rule  requires. 

We  demurred  to  tlie  complaint.  Our  demurrer  was  orerruled,  and  we  ex- 
cepted. We  then  answered.  WHmm  demurred  to  the  answer.  This  demuxrer 
reached  back  to  the  complaint;  and  if  that  was  bad,  the  decision  was  right  in 
our  faror,  even  if  the  answer  was  bad,  wliich,  howerer,  we  do  not  admit,  and 
wbidi  answer  this  Court  have  already  adjudged  to  be  suffident. 

There  is  no  act  or  equitable  circumstance  alleged  in  the  complaint  that,  ao- 
eording  to  settled  authorities,  wiU  take  the  case  out  of  the  statute. 

Maddodkty  in  his  Treatise  on  Chancery,  vol.  1,  p.  801,  says :  "If,  therefore, 
it  be  dearly  shown  what  the  argreement  was,  and  that  it  has  been  partly 
performed— that  is,  that  an  act  has  been  done,  not  a  mere  Yoluntary  act,  or 
monely  introductory  or  ancillary  to  tlie  agreement,  but  a  part  execution  of  the 
substance  of  the  agreement,  and  which  would  not  haye  been  done  unless  on 
account  of  the  agreement;  an  act,  in  short,  unequivocally  refoning  to,  and  re- 
sulting from  the  agreement,  and  sudi  that  the  party  would  suffer  an  injury 
amounting  to  fraud,  by  the  refusal  to  execute  that  agreement;  in  such  case, 
the  agreement  will  be  decreed  to  be  spedflcally  performed."  See,  also,  S  Br. 
Ch.  Cases,  140;  1  id.  412;  8  Atk.  4;  2  Anstr.  424;  AmbL  566;  1  Sch.  and 
Lef.41;  14  Yes.  886. 

The  rule  is  quoted  and  acted  upon  in  Caldwell  t.  Carringtm'a  Hein,  9  Pet. 
86. 

Again,  in  PMB^  y.  Thompmm,  1  Johns.  Ch.  132,  Chancellor  Ebht  uses  the 
following  language :  "It  is  not  enough  that  the  act  is  cyidenoe  of  some  agre^ 
ment,  but  it  must  be  unequiTocal  and  satisfactory  CTidence  of  the  particular 
agreement  charged  in  the  bilL"  "Such  an  act,"  to  use  Lord  EUbdwicxx's 
words,  "as  could  be  done  with  no  other  Tiew  or  design  than  to  perform  the 
agreement."  See,  also,  1  BCd.  Ch.  Dec.  845;  4  Md.  B.  459;  1  Hare,  26; 
JWxme  T.  Z>8ioKHi,  14  Yes.  886;  7  tVf.  841;  2  Sch.  and  Lef.  1;  2  Cox,  271;  I 
ColL  Ch.  624;  1  Swanst.  172;  2  Dm.  and  War.  849;  6  Yes^  12;  6  Barb.  (N. 
Y.)  98;  15  Conn.  B.  406;  19  id,  74;  19  Penn.  B.  (7  Harr.^  461;  8  uT.  882; 
7  Barr.  (Penn.)  91 ;  11  Gill  and  Johns.  814;  1  Md.  Ch.  244;  8  Gill,  887;  9  uf. 
82;  2  McCord  Ch.  (S.  C.)  274;  2  Orerton,  192;  11  Ohio  B.  265;  8  Gill  and 
Johns.  127. 

Kow,  what  acts  or  circumstances  are  shown  in  the  complaint? 

It  is  alleged  that  the  phuntifF  and  one  Vanee  made  an  agreement  with  a 
railroad  company  to  f^tmish  materials,  and  do  a  largo  amount  of  work,  for 
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May  Term,    which  they  were  to  reoeiTe,  and  did  receiTe,  a  lai^  Mnoant  of  bonds,  to-wit, 
1859.       900,000  dollars.    The  complaint  then  proceeds  as  follows:    "The  plaintiff 
ftuther  says,  tiiat,  in  order  to  raise  the  money  first  aforesaid,  it  became  neoea- 


WiLSOH  ^^^  ^  borrow  the  same  by  the  execation  of  commercial  paper,  from  time  to 
'BLlt,  ^sae,  as  the  same  might  be  needed,  with  good  indoners,  in  yiew  of  which 
necessity  the  said  Vance  procured  one  Htrvty  BaU»  as  his  indorser,  acceptor^ 
and  drawer  on  said  commercial  paper,  on  terms  then  agreed  npon  between 
Aem ;  and  the  plaintiff,  in  order  to  procore  an  aocq>tor,  drawer,  and  indoreer, 
also,  as  aforesaid,  then  and  there  entered  faito  the  following  agreement  with 
the  defendant:  The  plaintiff  then  and  there  pnmiised  the  defendant,  that  if 
the  defendant  would  draw,  accept,  and  indorse  said  commercial  paper,  as  the 
same  might  be,  from  time  to  time,  needed,  along  with  said  JSotes,  tiie  plaintiff 
would  pay  to  said  defendant  one-half  of  the  amount  which  (he  plaintiff  should 
reaUza  on  said  bonds,  OTsr  and  above  76  cents  on  the  dollar  of  said  bonds— 
provided,  that  if  on  said  bonds  he  should  n^t  realise  79  cents  on  the  dollar  on 
disposal  of  them,  the  defendant  should  pay  to  the  plaintiff  on»4ialf  the  loss 
sustained  by  the  plaintiff,  by  reason  of  such  disposal  of  them  under  75  cents 
on  the  dollar;  and  defendant,  then  and  there,  in  consideration  of  said  promise 
by  the  plaintiff,  promised,"  &c. 

The  complaint  proceeds  to  allege  that  the  defendant  did  draw,  indorse,  and 
accept  as  aforesaid,  and  that  a  loss  did  occur.  The  distinguished  coimsel  who 
controlled  this  case  until  it  was  decided,  foiled  to  show  any  act  of  part  per- 
formance by  the  plaintiff,  to  take  it  out  of  the  statute.  This  learned  Court 
iSUled  to  discover  any  such  act;  and  if  any  such  act  has  been  pleaded,  the  pre- 
sent couns^  are  entitled  to  the  credit  of  its  discovery.  The  new  discovery  is, 
that  the  plaintiff  and  Vanoe  did  perfonn  the  woik  they  had  contracted  with 
the  railroad  company  to  perform.  That  may  or  may  not  be  true,  though  it  is 
not  so  alleged  in  the  complaint.  Indeed,  the  complaint  pleads  the  contract 
with  the  railroad  company,  and  the  delivery  of  the  bonds  to  WUwn  and 
Fofioe,  as  if  it  preceded  the  contract  with  the  defendant.  But,  at  all  events, 
the  complaint  shows,  that  by  the  contract  with  the  railroad  company,  Wilaim 
and  Vance  were  jointly  obliged  to  perform  the  woxic  and  receive  die  bonds ; 
and  the  feet  that  they  did  so,  in  compliance  with  their  own  solemn  obligations 
to  the  railroad  company,  does  not  fill  the  requirement  "tiiat  the  act  must  be 
one  which  would  not  have  been  done,  unless  on  account  of  this  contract"  be- 
tween Wikon  and  defendant.  Is  tliis  such  an  act,  to  use  Lord  Habdwiokb's 
words,  "as  could  be  done  with  no  other  view  or  design  than  to  perform  this 
agreement?"  In  Johngton  v.  Ghney,  4  Blackf.  98,  the  Court  say:  "But  even 
these  acts  of  part  performance  must  be  done  with  a  direct  view  of  the  agree- 
ment being  perfoimed,  and  be  such  acts  as  could  be  done  with  no  other  view, 
or  the  agreement  will  not  be  taken  out  of  the  statute." 

"But  an  act  which,  though  done  in  pursuance  of  a  contract,  admits  of  ex- 
planation without  supposing  a  contract,  is  not,  in  general,  admitted  to  consti- 
tute an  act  of  part  performance  to  take  the  case  out  of  the  statute  of  frauds." 
Browne  on  Stat,  of  Frauds,  \  455.  The  complaint  itself  shows  that  the  act 
relied  upon  was  done  in  pursuance  of  a  contract  between  other  parties.  It 
certainly  can  be  explained  without  presuming  a  contract  between  Wilton  and 
defendant. 

Justice  Stort  says :  "In  order  to  make  the  acts  such  as  a  Court  of  equity 
will  deem  part  performance  of  an  agreement  witiiin  the  statute,  it  is  essential 
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diAt  tlnj  ihonld  deulj  appear  to  be  done  tolAj  wilii  a  flew  to  the  agreement    May  Term, 
being  perfonned.    For  if  ihtj  are  acts  tiiat  might  have  been  done  with  otbor        1859* 

TiewBy  they  wiU  not  take  the  case  out  of  the  statute,  since  they  cannot  prop-  — •— 

eriy  be  said  to  be  done  by  way  of  part  peribnnance  of  the  agreement"    S      Wiuoor 
Story's  Eq.  Jmis.,  4  76S.    Apply  tiiis  rale  to  the  act  of  perfbnnanoe  dahned         BaV. 
by  thb  plaintiir. 

The  case  of  Jaeob§  t.  77^  Peienbofmigkf  frc*,  Bedbvad  Co,,  8  Cash.  SS8,  was 
one  where  the  owner  of  land,  throngh  which  a  railroad  corporation  were  an- 
tiioriaed  to  make  thefar  road,  gave  them  a  bond  to  oonTey  to  them  by  a  certain 
day,  on  payment  of  a  specified  som  of  money,  so  mnch  of  his  land  •»  shonld 
be  taken  by  them  by  authority  of  law  for  the  purposes  of  their  road;  and  the 
corporation,  within  the  time  allowed  by  law,  entered  upon  and  took  tiie  land 
for  the  purposes  of  their  road;  but  on  tiie  owner's  tendering  tliem,  on  the  day 
named  in  die  bond,  a  deed  of  the  land  so  taken,  tibe  company  reAised  to  pay 
him  tiie  stipulated  sum  of  money.  It  was  held,  "that  tlie  agreement,  not  bar* 
Ing  been  signed  by  the  corporation,  could  not  be  specifically  enforced  against 
die  corporatkm  in  equity."  The  Court  say:  "In  the  first  place,  it  does  not 
i^ipear  that  the  defendants  took  possession  of  the  land  under  the  contract 
They  had  the  right,  under  their  acts  of  incorporation,  and  the  general  statutes 
of  the  commonwealth,  to  enter  upon  the  land  of  the  plaintiff,  and  oonstraet 
their  road  OTer  it,  without  any  contract,  and  eren  against  tiie  consent  of  the 
owner.  Ifor  aught  that  appears  in  this  case,  all  the  acts  of  the  defendants,  re- 
lied upon  as  showing  part  peribrmanoe  of  the  contract,  were  done  under  the 
rights  and  powers  conferred  on  them  by  statute,  and  not  in  pursuance  of  the 
contract  If  the  acts  done  are  equiroosl  in  their  nature,  or  susceptible  of  a 
doable  interpretation,  a  Court  of  equity  wiU  not  interibre  on  the  ground  of 
part  perfermaace." 

In  the  case  cited,  the  railroad  company  could  enter  upon  the  land  either  VBOf 
der  their  charter  or  under  the  contract  But  in  the  case  now  before  the  Court, 
tiie  plaintiff  was  bound,  by  a  contract  with  anodier  party,  as  stated  in  his  com- 
plaint, to  perform  this  rery  work,  and  reoeiTe  these  bonds  in  payment  for  that 
work.  It  eaanot,  tlien,  be  said,  in  the  language  of  the  audiority  in  4  Blackf. 
mpra,  that  the  work  was  done  by  the  plaintiff  "with  a  direct  view  of  thte 
agreement  (wilfa  defendant)  being  performed,  and  was  such  an  act  as  could  be 
done  widi  no  other  Tiew."  The  complaint,  in  stating  die  contract  between 
die  plaintiff  and  VanoB,  and  the  railroad  company,  have  preduded  any  pre- 
sumption of  the  work  being  performed  in  execution  of  the  contract  with  the 
defendant,  even  if  presumption  could  be  regarded  in  sudi  a  case.  But  tlM 
feet  diat  the  performance  of  the  work  and  recerring  of  die  bonds  were  by  WU- 
am  and  Fonot  joindy,  fixes  die  feet,  beyond  all  queedon,  that  the  performance 
alleged  in  tlie  argument  of  the  counsel,  was  under  the  joint  contract  of  WSaon 
and  Fanes  with  the  railroad  company,  and  not  under  the  separate  contract 
between  WiUon  and  the  defendant  The  work  done  was  not  perfonned  by 
WSmm,  but  by  the  firm  of  Wa$on  and  Vtunee.  This  defendant  had  no  conneo- 
tioa  with  that  finn,  nor  with  the  contract  between  them  and  the  railroad  com* 
paay,  by  which  they  were  required  to  perform  that  work  and  receive  the 
bonds. 

This  Cooxt,  in  discussing  the  point  of  performance,  use  die  following  Ian- 
gnago: 
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1859. 

WiLBOV 

T. 

Bat. 


"Thafintpropositkniywediiiikyisnottnieiiipotiitof  ftct.  Wedonotre* 
gard  the  contract  as  being  executed,  but  as  execntoiy  in  its  fhaiaciwr.  Tlie 
promises  were  matnal,  and  dependent  one  npon  the  other  for  a  cooaideration. 
The  plaintifF,  in  consideration  of  the  defendant's  promise,  promised  the  de- 
fendant one-half  of  what  he  should  realize  on  the  bonds  over  75  cents  oH  the 
dollar;  and  the  defendant,  in  consideration  of  Uie  plaintiff's  pfomise,  prom- 
ised to  become  drawer,  acceptor,  IndorMr,  &c.,  for  the  plaintiff,  and  to  make 
up  to  the  plaintiff  oneJialf  of  the  loss  on  the  bonds,  should  they  not  bring  die 
75  cents  on  the  dollar.  The  contract,  when  made,  was  purely  ezecnloij.  No 
consideratbn  passed  from  one  to  the  other.  The  consideration  of  the  promise 
of  each  was  tiie  promise  of  the  other." 

This  is  certainlj  the  tnie  yiew  of  the  contract;  and  in  this  tIbw,  WSaom  htm 
dime  nothing;  and  the  assnmption  that  Bay  conld  have  enforced  the  oontxact 
against  Wilton,  can  only  be  true  because  Bay  had,  in  part,  performed;  and  the 
argument  that,  therefon,  Wiimm  can  sustain  the  action  against  Bc^,  proceeds 
upon  the  ground  that  part  peiformance  b j  defendant  takes  the  case  out  of  the 
statute,  which  is  not  the  law.  The  authorities  all  concur  in  establishing  ti&e 
position  that  the  part  performance  which  would  entitle  a  party  to  enforce  such 
a  contract,  must  proceed  from  himself.  See  Browne  on  Stat,  of  Frauds, 
i  453,  and  authorities  cited;  BathboM  t.  Baihbone,  6  Baih.  98. 

Again,  Stay,  in  his  Equity  Jurisprudence,  toL  S,  \  761,  says :  "But  a 
more  general  ground,  and  that  which  oug^t  to  be  the  goremiog  rule  in  casea 
of  this  sort,  is,  that  nothing  is  to  be  considered  part  performance  which  does 
not  put  the  party  into  a  situation  which  is  a  fraud  upon  him,  unless  the  agree- 
ment is  fully  performed."  Can  it  be  uisisted  that  WUton,  in  frdfiUing  the 
tenns  of  his  joint  contract  with  Vance  and  the  railroad  company,  has  done 
any  act  which  he  could  aroid  doing  under  that  contract?  And  could  the  de- 
fendant defrwnd  him  by  4miii<»iiig  him  to  do  an  act  that  the  law  would  iiaTe 
compelled  him  to  perform?  This  answers  the  aigument  of  the  petition,  CTen 
if  we  admit  that  Wilton  had  performed  the  work  under  his  contract  with  the 
defendant. 

But  if  the  petitioner  could  be  permitted  to  contradict  his  complaint,  and  in- 
sist,  as  he  attempts  to  do,  that  the  defendant's  promise  to  be  responsible  for 
loss,  was  not  in  consideration  of  the  plaintiff's  promise  to  pay  him  one4ialf  of 
the  profit  on  the  bonds  as  alleged  in  the  complaint,  but  was  in  consideration 
of  performing  the  work  for  tiie  raHroad  company,  and  that  the  work  had  been 
performed,  still  it  would  not  saye  this  case  from  the  statute.  The  rule  of  law 
is  as  follows  (we  quote  from  1  Smith's  Lead.  Cas.,  p.  437) :  ''But  it  has  been 
generally  held  in  this  country,  that  as  the  statute  was  meant  to  provide  against 
the  danger  of  allowing  contracts  to  be  proTsd  by  parol  evidence,  at  periods 
remote  from  those  at  which  they  were  made,  it  implies  to  all  cases  whero  the 
obligation  or  duty  sought  to  be  enforced  could  not  have  been  fulfilled  within  a 
year  from  its  date;  and  tliat  an  oral  promise  for  the  payment  of  money,  or 
the  performance  of  any  other  act,  at  a  greater  distance  of  time  than  a  year,  is 
consequently  inyalid,  whether  made  upon  an  executed  or  executory  considerik 
tion."  See  Cabot  t.  Hatkina,  8  Pick.  83;  Holbnok  t.  Armatrong,  1  Fftir.  80; 
IJodneood  t.  Barnes,  8  Hill,  128.  In  Boadwell  t.  Getmann,  8  Denio,  87,  it  was 
also  held  that  unless  the  agreement  can  be  completely  executed  on  both  sides 
within  the  year,  it  must  be  in  writing. 
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This  Court  has  already  determined)  and  the  counsel  admit,  that  the  contract  May  Term, 

could  not  be  performed  by  Bay  within  the  year.    The  bonds  conld  not  haye  1859. 
been  sold,  and  die  profit  and  loss  paid  within  the  year. 


Bnt  we  insist  that  the  acts  which  the  petitioner  claims  to  haye  perfonned,  wuo* 
even  if  performed,  and  if  tiial  performance  had  been  under  his  contract  with  JSUr, 
Ae  defendant,  wonld  not  be  such  acts  as  to  take  the  case  out  of  the  statute; 
for  the  reason  that  he  can  be  compensated  for  those  acts  in  damages.  In  the 
case  of  Froii  ▼.  Bedcman,  I  Johns.  Ch.  288,  Chancellor  Kxnt  holds  the  mle 
to  be,  that  when  damages  at  law  will  afford  the  party  compensation  for  liis 
labor,  or  part  performance,  he  most  be  content  with  that  remedy.  And  he 
holds  diat,  although  the  plaintiff  in  that  case  had  made  improTements  on  the 
land  purchased,  still  he  oould  be  paid  for  those  improvements,  and  the  con- 
tract conld  not  be  enforced.  He  refers  to  the  iaot  that  flnctnating  decisions  on 
this  point  had  been  made  by  the  Courts,  bnt  states  this  as  the  tme  mle. 

In  Prame  t.  Davnon,  14  Yes.  387,  it  is  held  that  the  act  of  a  tenant  rebuild- 
ing a  party  wall,  is  not  sufficient  to  take  the  case  out  of  the  statute,  as  it 
admits  of  compensation.  In  Armatrang  t.  KaUenham,  11  Ohio  B.  271 ;  Eckai 
T.  Eckert,  3  Fenn.  R.  332;  8  Swanst  437;  and  also  in  Browne  on  Stat,  of 
Frauds,  4  452,  the  same  rule  is  recognized. 

Stokt,  J.,  quotes  the  rule,  and  states  the  reason  why,  in  certain  cases  where 
the  plaintiff  had  entered  upon  land  purchased  under  a  parol  contract,  and  had 
made  impioTements,  the  acts  had  been  held  sufficient  to  take  the  case  out  of 
the  statute.  In  such  cases^  the  reason  was,  that  the  party  performing  the  act 
wonld  be  liable  to  a  suit  for  the  rery  act,  and  should  be  allowed  to  interpose 
tiie  defense  of  tiie  yerbal  contract  authorizing  the  act;  "and  if  admissible  for 
such  a  purpose,  there  seems  no  reason  why  it  should  not  be  admissible  through* 
onL"    Story's  £q.  Juris.,  f  761. 

Kow,  if  WUmm  performed  the  labor  of  building  the  railroad,  and  receiyed 
therefor  the  bonds,  under  his  contract  with  the  defendant,  and  not  under  his 
contract  with  the  railroad  company,  he  has  the  Courts  of  law  open  to  him,  and 
ha  can  be  paid  for  the  labor.  He  can  be  compensated  for  all  the  work  done, 
without  having  the  statute  of  frauds  violated  for  his  relief.  But  we  insist  there 
can  be  no  question  that  WUaon  and  Vance  performed  the  work  under  their 
contract  with  the  railroad  company. 

Bnt  part  performance,  when  relied  upon  to  take  a  case  out  of  the  statute, 
most  be  pleaded.  See  Browne  on  Stat,  of  Frauds,  ^  507.  It  has  not  been 
done  either  in  the  complaint  or  reply,  and,  of  course,  cannot  be  brought  before 
the  Conrt. 

It  therefore  appears  clearly  that  the  act  of  part  performance  relied  upon  by 
the  plaintiff,  does  not  fulfill  a  single  requisite  of  the  law,  and  that  the  able 
opinion  of  this  Court,  delivered  in  this  case,  must  be  sustained,  and  a  new 
hearing  refused. 
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May  Term, 
1^^-  Hetrick  v.  Hetrick.* 


Hbtbiok 


HmiCK.     '^^  decision  of  this  cue  cannot  be  stated  more  bvieflj  tlian  it  10  stated  in  tine 
opinion. 

fViday,  APPEAL  from  the  Franklin  Court  of  Common  Pleas. 

^^    *  Perkins,  J. — This  is  a  suit  by  Peter  Hetrick  against  -EK 


149  1561  Hetrick    Judgment  beloi^  for  the  plaintiff. 

The  facts  of  the  case  are  substantially  these:  In  Au- 
gust,  1851,  Mary  Hetrick^  then  a  feme  sole,  executed  to 
Peter  Hetrick  a  note  for  500  dollars.  In  May,  1852,  she 
married  Eli  Hetrick^  the  defendant.  In  the  spring  of  1854 
she  died,  leaving  the  500  dollar  note  unpaid.  In  1858,  the 
payee  of  the  note  commenced  suit  to  recover  the  amount 
of  it  from  Eli  Hetrick^  Mary^s  surviving  husband.  Said 
Eli  received  about  800  dollars  by  his  said  wife,  Mary, 

If  this  case  was  to  be  governed  by  the  R.  8.  of  1852, 
there  would  be  no  difficulty  in  deciding*  it.  Those  stair 
utes  provide  that  in  all  marriages  hereafter  contracted,  the 
husband  shall  be  liable  for  the  debts  and  liabilities  of  the 
wife  contracted  before  marriage,  to  the  extent  of  the  per- 
sonal property  he  may  receive  with  or  through  her,  or  de- 
rive from  the  sale  or  rent  of  her  lands,  and  no  farther. 
Such  liability  of  the  husband  shall  not  be  extinguished 
by  the  death  of  the  wife.    1  R.  S.  p.  320. 

But  this  case  is  not  to  be  controlled  by  the  statute 
quoted.  The  statute  applies,  by  its  terms,  only  to  cases 
where  the  marriage  occurred  after  its  passage.  The  case 
under  consideration  is  to  be  determined  by  the  principles 
of  the  common  law.  By  that  law,  the  husband  was  liable 
during  coverture  for  the  debts  of  his  wife,  dum  sola;  but 
his  liability  ceased  when  the  coverture  ceased.  2  Kent's 
Comm.  143. 

Nor  did  the  fact  that  the  husband  received  property  by 
his  wife  alter  the  case;  even  the  very  property  for  the  pur- 
chase  of  which  the  debt  was  contracted.     Kent,  supra. 


*  A  petition  for  a  rehearing  of  this  case  was  filed  on  the  19tfa  of  Jti/jr,  and 
OTezToled  on  the  7th  of  September, 
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Ti^e  decision  of  this  case  below  seems  to  have  been  in*  ^^7  Ttam, 
flaenced  by  the  fact  that  our  statute  has  declared  that  the  ^^9, 
separate  property  of  the  wife  shall  remain  hers,  free  from  Hxtuox 
the  control  of  her  husband,  and  from  liability  to  his  debts. 
This  provision  has  no  effect  npon  a  case  like  the  present 
It  has  changed  the  common  law  to  this  extent  only.  By 
the  common  law,  the  husband  could  appropriate  the  per* 
sonal  property  of  the  wife,  where  it  could  be  done  without 
going  into  chancery,  without  her  consent;  by  the  statute, 
he  can  only  do  it  with  her  consent;  and  with  her  consent, 
he  can  do  it  The  wife  can  bestow,  by  an  executed  gift, 
any  property  she  may  possess,  upon  hdr  husband,  if  s*he 
pleases,  as  may  the  husband  upon  the  wife.  And  the  pro- 
vision of  the  statute  we  are  now  considering  has  not  in- 
creased  the  liability  of  the  husband  to  the  creditors  of  the 
wife.  K  the  husband  receives  the  separate  property  of  the 
wife  by  her  free  gift  or  consent,  and  without  any  condi- 
tion, he  does  not,  by  the  section  of  the  statute  under  con- 
sideration, hold  it  as  a  trustee  for  her,  and  liable  to  be 
charged,  as  a  trustee,  with  the  amount  after  her  death. 
Jbknson  v.  RockweU^  12  Ind.  R.  76. — Mc  Carty  v.  Mewhif^ 
nepy  8  id,  513.  For  a  case  where  he  was  held  chargeable 
as  a  trustee,  see  Keister  v.  Howe^  3  Ind.  R.  268. 

Nor  would  a  simple  voluntary  promise,  by  the  husband 
after  the  death  of  his  wife,  to  pay  her  debts,  contracted 
dum  solOy  render  him  legally  liable.  The  promise  would 
be  without  consideration.  Where  he  had  received  prop- 
erty from  his  wife,  at  or  during  coverture,  there  might  be  a 
moral  obligation  upon  him  to  pay  such  debts;  but  a  moral 
obligation,  simply,  will  not  support  such  a  promise.  The 
obligation  must  be  a  legal  one.     Ind.  Dig.,  p.  13,  §  7. 

If  such  a  promise  had  been  made  to  the  wife,  or  to  the 
creditor  of  the  wife,  as  the  condition  upon  which  the  wife 
consented  to  the  reception  by  the  husband  of  her  separate 
estate,  he  might,  we  presume,  be  liable  upon  it  Ind.  Dig., 
p.  67,  §  6. 

To  prevent  misapprehension,  we  again  remark,  that  if 
the  marriage  in  question  had  been  celebrated  after  the  re- 
vised statutes  of  1852  came  into  force,  the  surviving  hus- 
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Mar  Term,    band  would  have  been  liable  to  pay  the  note,  because  he 

^^^'      had  received  property  of  his  wife  to  the  amount  of  it. 

Shattuok    And  the  fact  that  he  received  it  by  way  of  gift,  or  with 

Mtbbs.      the  consent  of  his  wife,  would  not  relieve  him  from  the 

'  liability.     It  is  only  by  such  modes  that  the  husband  can, 

under  the  statute,  possess  himself  of  the  separate  property 

of  his  wife. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

O.  Holland  and  C.  C.  Binkley^  for  the  appellant  (1). 
H.  C.  Newcomb  and  J.  &  TarMng^Um,  for  the  appellee  (2). 


(1)  Counsel  for  the  appellant  cited  Reeve's  Dom.  Bel.  67;  2  Kent's  Comm. 
143, 144;  Heard  y.  Stanford,  3  P.  W'ms,  409,  cases  temp.  Talb.;  JTie  Earl  of 
Thomand  y.  The  Earl  of  Suffolk,  1  id,  469. 

(2)  Counsel  for  the  appellee  cited  3  J.  J.  Matsh.  227;  2  Story's  £q., 
\\  1217,  1380;  5  B.  Mon.  118;  Reaor  y.  Reaor,  9  Ind.  B.  347;  5  id.  407;  4 
Kent's  Comm.,  *  152,  154;  3  B.  Mon.  348;  Hoy.  on  Fraud,  *  470,  471; 
Medlar  y.  Hiatt,  8  Ind.  B.  171.  In  their  petition  for  a  rehearing,  thoy  cited, 
also,  1  Blackf.  246;  2  Story's  £q.,  ^§  789,  790  to  793, 1216  to  1219;  3  Sng. 
on  Vend.  *  182, 183,  184. 
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Shattuck  V,  Myers.* 

A  change  of  yenue  must,  in  ciyil  actions,  be  granted  upon  a  proper  applica- 
tion.   The  Court  has  no  discretion. 

As  a  general  rule,  an  application  for  a  change  of  yenue  must  be  made  and  sup- 
ported by  the  affidayit  of  the  party,  in  person.  The  affidayit  of  his  attorney 
will  not  compel  the  change. 

There  are  exceptions  to  tills  mle;  as,  in  suits  by  or  against  corporations. 

It  is  witiiin  the  sound,  legal  discretion  of  the  Court  to  grant  or  refuse  a  change 
of  yenue  upon  application  and  affidayit  by  a  person  not  a  party  to  the  re- 
cord. 

A  second  affidayit  for  a  continuance,  at  the  same  term,  for  the  same  general 
reason,  namely,  the  absence  of  witnesses-^e  first  haying  been  oyerruled — 
was  held  bad,  because  it  did  not  show  a  reasonable  excuse  for  the  failure  to 
embrace  aU  the  reasons  for  the  continuance  in  the  first  application. 


*  The  petition  for  a  rehearing  of  this  case  was  filed  on  the  28th  of  Jtdy,  and 
oreirnled  on  the  8th  of  November, 
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The  Coiizt.h«0  grMter  latitude  of  diacntion  i9  puaing  npon  incfa  applicatioiM,    Haj  Tenn, 

thaif  in  ordinarj  cases.  1859. 

In  an  action  for  seduction,  the  general  character  for  chastity  of  the  person  se- 


dnoed,  is  in  issue,  and  may  be  impeached  or  supported  by  genersl  evidence;     ^havtvok 
bat  she  ceanot  be  asked  whether  she  had  not  been  pienonsly  criminal  with       Mtbbs. 
other  men.    But  other  persons  may  be  called  upon  to  testify  as  to  their  own 
criminal  intercourse  with  her,  and  the  time  and  place. 
The  question  of  character  is  inyolyed  in  the  question  of  the  amount  of  dam- 
ages; and,  therefore,  eTidence  of  the  character  and  the  acts  of  the  female 
sednoed,  is  admissible,  which  would  not  be  proper  aa  to  any  other  witness. 

APPEAL  from  the  Vigo  Circuit  CJoturt.  mT^' 

Hanna,  Jw — This  was  an  action  against  Shattuckj  by 
MyerSf  for  the  seduction  of  his  daughter. 

Trial;  verdict  and  judgment  for  the  plaintiff  for  1,500 
dollars. 

Several  errors  are  assigned — 

First.  Upon  the  ruling  of  the  Court  on  the  motion  to 
change  the  venue. 

It  appears  by  the  record,  that  the  defendant  was  not  pre- 
sent at  the  trial,  in  person,  and  that  the  application  for  a 
change,  was  made  and  supported  by  the  affidavit  of  his 
attorney. 

It  has  been  several  times  decided,  that  applications  in 
civil  actions,  for  a  change  of  venue,  when  properly  pre- 
sented, should  be  granted,  and  that  the  granting  or  with- 
holding thereof,  was  not  within  the  discretion  of  the  Court 
Witter  V.  Taylorj  7  Ind  B.  llO^r-Shaw  v.  Hamiliofh  10  id. 
182. 

In  Skerry  v.  JDenn,  8  Blackf.  543,  it  was  held  that, 
under  the  statute  then  in  force,  a  stranger  to  the  record 
could  not  make  the  affidavit  The  wording  of  that  stat- 
ute is  slightly  different  from  that  under  which  this  case 
was  decided.  Without  doubt,  there  are  cases  in  which 
persons  other  than  parties  to  the  record,  would  have  to 
make  the  affidavit,  if  made  at  all ;  as  in  suits  by  or  against 
corporations,  &c.  But  these  cases,  in  our  opinion,  are  ex- 
ceptions to  the  general  rule,  which  is,  we  think,  that  the 
application  should  be  made  by  the  party,  and  supported 
by  his  affidavit    It  is,  in  one  sense,  a  personal  privilege  a 
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liaj  TtKmt   party  possesses,  to  be  tried  by  a  jury  of  the  vicinage,  or  to 
^^"'      waive  the  right  to  be  thus  tried,  by  asking  a  change  of 
Shattuck    venue.    7  Ind.  E.  110. 
Mtiiss.  The  statute  is,  that  ^  The  Court  in  term,  or  the  judge  in 

vacation,  may  change  the  venue  of  any  civil  action,  upon 
the  application  of  either  party,  made  upon  affidavit  show- 
ing," &c. 

It  would  be  the  duty  of  the  Court,  upon  a  proper  case 
made  by  the  application  and  affidavit  of  the  party,  to  grant 
a  change.  There  would  be  no  discretion.  But  whilst  we 
say  this  much,  we  are  inclined  to  think  that  in  the  further 
consideration  of  the  statute,  and  the  practice  that  arises 
under  it,  we  must  either  admit,  under  proper  limitations 
and  restraints,  or  entirely  exclude,  applications  in  behalf 
of  a  party,  made  by  persons  not  parties  to  the  record.  If, 
in  putting  a  construction  upon  the  statute,  it  should  be 
determined  that  no  one  but  the  party  can  make  the  affida- 
vit, we  can  perceive  that  very  great  injustice  might  be  done 
to  parties  who  were  necessarily  absent,  or  who  could  not 
make  the  affidavit.  If  we  determine  that  the  affidavit  of 
persons  other  than  the  party,  may  be  received,  then  the 
question  arises,  what  limit  is  there  to  the  introduction  of 
such  affidavits?  Shall  the  affidavit  of  any  one  be  received, 
and  compel  an  order  by  the  Court  to  change  the  venue? 
Such  a  construction  as  this  might,  and,  we  doubt  not, 
would,  often  lead  to  a  virtual  defeat  of  the  ends  of  justice. 

Viewing  the  whole  matter  in  this  light,  we  are  inclined 
to  think  that  the  proper  practice  is,  to  leave  it  in  the  sound 
legal  discretion  of  the  Courts  to  grant  or  refuse  the  change, 
i  upon  application,  &c,  made  by  one  not  a  party  to  the  re- 
cord. 

We  are  strengthened  in  this  construction  of  the  statute, 
by  reference  to  other  statutes,  to-wit,  regulating  applica- 
tions for  writs  of  attachment,  habeas  corpus^  capias^  &c, 
in  each  of  which  the  affidavit  may  be  made  by  the  party, 
his  agent,  or  attorney. 

The  affidavit  in  support  of  the  application  in  the  case 
at  bar,  having  been  made  by  the  attorney  in  the  case,  not 


OF  THE  STATE  OF  INDIANA.  49 

diadoBing  any  reason  for  the  absence  of  the  defendant,  or   ^^  Tonn, 
why  he  did  not  make  the  affidavit,  we  cannot  say  that  the      iSS9. 
Court  abused  that  discretion.  Sbattuck 

Second.  Was  it  error  to  refuse  &  continuance  because  Mtbbs. 
of  the  absence  of  the  witnesses  named,  to-wit,  Wihon^  Pad' 
dock,  and  StewarL  This  was  the  second  application,  at 
that  term,  for  a  continuance  for  the  same  general  reason, 
namely,  the  absence  of  witnesses.  The  first  was  overruled, 
whether  correctly  or  not  we  are  not  called  upon  to  decide, ' 
as  no  point  is  made  upon  that  ruling.     Rule  38. 

Upon  these  facts  a  question  is  raised,  as  to  what  the 
practice  should  be. 

*^  A  motion  for  a  continuance,  is  an  application  to  the 
sound,  legal  discretion  of  the  Court,  over  which,  if  impro- 
perly used,  a  superior  Court  will  exercise  a  control.^  Fan* 
Maricum  v.  Wardy  1  Blackf.  SO.^Eipy  v.  The  State  Bank, 
6  Ind.  R.  274. 

In  an  apjdication  for  a  continuance,  counter  affidavits 
should  not  be  received*  Hubbard  v.  T%e  State j  7  Ind.  IL 
162.  Nor  amendments  permitted  io  those  filed  after  a  de- 
cision of  the  motion  founded  thereon.  DriskUl  v.  The 
Staiey  id.  341. 

We  are  not  apprised  of  any  [reason  why  the  practice 
should  not  be  as  strict  in  civil  as  in  criminal  cases. 

If  it  is  not  proper  to  permit  an  amendment  to  an  affida- 
vit, after  it  has  been  passed  upon,  we  cannot  see  how  such 
application  can  be  distinguished  from  one  renewed  for  the 
same  general  cause  with  that  overruled;  especially  where 
that  cause  existed  at  the  time  of  the  first  application.  In 
the  case  at  bar,  the  defendant  conceived  he  had  a  right  to 
a  continuance,  because  of  the  absence  of  witnesses.  An 
affidiEvit  was  filed  as  to  one,  and  the  motion  overruled; 
but  suppose  that,  instead  of  the  Court  taking  action  upon 
it,  the  plaintiff  had  offered  to  admit,  as  true,  the  matters 
that  it  w«s  averred  in  the  affidavit  the  witness  would  tes- 
tify to.    This  he  had  a  right  to  do. 

What,  then,  would  have  been  the  rights  of  the  defend- 
ant?  Could  he,  as  a  matter  of  course,  have  proceeded  to  file 
.■an  additional  affidavit,  stating  that  other  witnesses  were 
Vol.  XIIL. 
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May  Tenn,    absent,  by  whom  he  could  prove  other  facts,  &c,  without 
^^^*      showing  that  some  excuse  existed  for  not  including  all  the 
Shattuck    reasons  in  the  first  application,  that  existed  at  the  time  of 
MnB8.      making  it? 

If  the  witnesses  named  in  the  second  affidavit,  in  the 
case  at  bar,  had  appeared  and  testified,  as  it  was  stated  in 
the  affidavit  they  would,  their  evidence  could  have  been 
received  but  for  one  purpose,  to-wit,  in  fixing  the  amount 
of  damages,  and  not  in  bar  of  the  action. 

Whatever  may  be  the  correct  general  rule,  in  the  instance 
above  suggested,  we  are  of  opinion  that,  in  this  case,  under 
the  circumstances,  the  second  affidavit  should  have  con- 
tained a  reasonable  excuse  for  the  failure  of  the  defendant 
to  avail  himself  of  these  causes  for  a  continuance,  which 
existed  at  the  time  of  his  first  application,  in  making  that 
motion*  At  least,  it  is  manifest  to  us,  that  where  an  appli- 
cation is  made,  under  such  circumstances,  for  a.  continu- 
ance, to  obtain  evidence  of  the  character  indicated,  it  is 
but  right  to  allow  a  greater  latitude  of  discretion  in  the 
judge  presiding  at  the  trial,  in  determining  upon  that  point, 
than  in  usual  and  ordinary  applications;  and,  as  we  can- 
not perceive  any  abuse  of  that  legal  discretion  here  indi- 
cated, we  do  not  think  there  was  any  error  in  the  ruling 
upon  the  second  affidavit. 

Third.  Was  there  error  in  the  ruUngs  of  the  Court  in 
refusing  to  admit  evidence? 

'  Upon  the  cross-examination  of  the  leading  witness  in 
the  case,  namely,  the  daughter  of  the  plaintiff  mentioned 
in  the  pleadings,  she  was  asked  whether,  a  short  time  be- 
fore she  had  intercourse  with  the  defendant,  she  had  not 
had  intercourse  with  Davidson  Rainey^  or  Seik  Clarke^  at 
Benjamin  HowelLt  or  with  the  schoolmaster,  Kirklandj  or 
with  any  other  man,  shortly  before  or  after  such  acts  with 
the  defendant. 

Upon  objection  made  by  counsel,  the  Court  ruled  that 
the  witness  was  not  compelled  to  answer  the  questions. 

In  answer  to  questions  afterwards  put  by  the  plaintifi*, 
she  stated  that  'Hhe  defendant  was  the  father  of  the  child; 
that  she  never  had  had  connection  with  her  husband, 
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CSarke,  before  their  mairiage,  not  with  Howell,  nor  with   1^7  Tenai, 
Rainep»  1859. 

It  will  be  observed  that  the  answer  does  not  cover  all    Shattuox 
the  qaestions.     Nothing  is  said  about  Kirkland;  or,  in  an-      Mtuu. 
swer  to  the  general  question,  as  to  other  persons. 

The  point  is,  therefore,  presented,  that  the  ruling  of  the 
Court  was  erroneous,  and,  because  of  the  limited  answer 
afterwards  elicited,  was  injurious  to  the  defendant. 

In  2  GreenL  Bv.,  §  577,  it  is  said  that  the  general  cha^- 
racter  of  the  person  seduced,  for  chastity,  is  considered  to 
be  involved  in  the  issue,  and  may,  therefore,  be  impeached 
by  the  defendant  by  general  evidence,  and  supported  by 
the  plaintiff  in  like  manner;  but  she  caimot  be  asked  whe- 
ther she  had  not  been  previously  criminal  with  other  men. 
But  other  persons  may  be  called  to  testify  as  to  their  own 
criminal  intercourse  with  her,  and  the  time  and  place. 
Bomfield  v.  Massey^  1  Campb.  460. — Dodd  v.  Morris^  3  id. 
519. 

The  last  cited  case,  was  a  suit  by  a  father  for  the  seduc- 
tion of  his  daughter.  She  was  introduced  by  the  plaintiff 
as  a  witness,  and  upon  her  cross-examinatioB  she  was 
asked  a  similar  question,  as  to  whether  she  had  had  pre- 
vious intercourse  with  other  men,  but,  upon  objection  made, 
she  was  not  permitted  to  answer.  This  is  a  strong  case 
for  the  reason,  that  it  was  shown  by  other  witnesses  that 
this  was  the  second  illegitimate  child  the  female  had  borne; 
and  yet  her  father  had  judgment. 

The  defendant  relies  upon  the  case  of  The  People  v.  Alh 
baU^  19  Wend.  192.  That  was  an  indictment  for  a  rape,  in 
which  it  was  determined  that,  upon  the  examination  of  the 
prosecutrix,  it  was  proper  to  ask  her  questions  as  to  her 
former  criminal  connection  with  other  men;  and.it  was 
placed  upon  the  ground  that  <^any  fact  tending  to  show 
that  there  was  not  the  utmost  reluctance  and  the  utmost 
resistance,  is  always  received."  After  examining  the  ques- 
tion at  length,  the  judge  who  delivered  the  opinion  of  the 
CJourt,  says:  "I  have  been  quite  unfortunate, if  I  have  not 
shown  that  in  this  case  of  rape,  the  question  is  very  mate- 


s 
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May  Term,    rfal  in  examining  the  probability  of  assent — the  vital  in- 
^^"'       quiry  in  the  case." 

Shattuck  In  the  case  at  bar,  the  question  of  assent  of  the  female 
Mtbbb.  alleged  to  have  been  seduced,  was  not  in  issue.  McAvley 
V.  Biskhead,  13  Ired.  28.  In  the  case  cited,  the  plaintiff 
sued  for  the  seduction  of  his  daughter,  &c.  The  evidence 
showed  that  upon  a  proposition  made  by  the  defendant  to 
the  female,  she  at  once,  without  objection,  and  without 
being  persuaded  thereto,  consented  to  improper  intimacy. 
Upon  this  state  of  facts,  and  instructions  thereon,  the  Court 
say:  '^The  gravamen  of  the  action  is,  that  the  defendant 
had  connection  with  the  plaintiff's  daughter,  and  a  member 
of  his  household,  and,  in  contemplation  of  law,  his  ser- 
vant, whereby  she  became  pregnant  and  was  delivered  of 
a  child,  by  reason  of  which  he  lost  her  services.  The  plain- 
tiff having  proven  these  facts,  made  out  his  case,  and  was 
entitled  to  damages  to  some  amount. 

"  Whatever  bearing  the  forward  and  indelicate  conduct  of 
the  daughter  ought  to  have  had  on  the  question  of  dam- 
ages, it  certainly  ought  to  have  had  none  on  the  question 
of  his  right  of  action.  In  respect  to  iiim  she  had  no  right 
to  consent,  and  her  act  in  assenting  to,  or  even  in  produc- 
ing, the  criminal  connection,  was  a  nuUity." 

This  doctrine  appears  to  be  based  upon  the  theory  that 
the  female  seduced  stands  as  any  other  witness  in  the  case. 
Her  testimony  is  not  indispensable,  for  the  plaintiff  may 
be  able  to  make  out  his  case  without  her.  In  contempla- 
tion of  law,  he  recovers  but  for  the  loss  of  her  services; 
though,  in  practice,  juries  are  permitted  to,  and  usually  do, 
take  into  consideration  the  position  of  the  parties  in  society, 
their  character,  and  consequently  the  extent  of  the  humilia- 
tion and  dishonor  that  is  occasioned  to  the  parent  by  the 
act.  Therefore,  the  question  of  character  is  involved  in 
the  question  of  the  amount  of  damages;  for  that  reason, 
evidence  of  the  character  and  acts  of  the  female  seduced, 
is  received,  which  would  not  be  proper  as  to  any  other 
witness. 
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Per  Curiam. — The  judgment  is  affirmed  with  3  per  cent  May  Tenn, 
damages  and  costs.  •^•"^* 

J.  P.  Usher  and  J.  W.  Gordon,  for  the  appellant.  Coopib 

jR.  TF.  Thompson  and  J.  P.  Baird,  for  the  appellee.  Auyes. 


-•-^ 


Cooper  and  Another  v.  Beeves  and  Others.* 


Suit  against  A.  and  B,,  partners)  upon  promissory  notes  signed  by  the  firm 
name.  Pending  the  snit,  C,  on  behalf  of  the  plaintiffs,  filed  an  affidayit, 
alleging  that  A,  was  jostly  indebted  to  the  plaintiffs  on  the  notes  in  snit, 
giying  the  dates  of  the  notes,  the  time  for  which  they  were  to  mn,  and  the 
amount  paid  npon  them;  that  the  pkintiffa  were  entitled  to  recover  the  bal- 
ance, for  which  snit  was  pending;  that  A.  had  transferred  or  conyeyed  his 
property  subject  to  execution,  by  mortgage,  to  Z>.,  and  was  about  to  convey 
the  same,  with  the  fraudulent  intent  to  cheat,  hinder,  and  delay  his  creditors. 
Upon  the  filing  of  this  nflSdavit,  &c.,  a  writ  of  attachment  was  issued  and 
levied  upon  the  property.  Hdd,  upon  a  motion  to  discharge  the  attachment, 
&c.,  that  the  affidavit  sufficiently  conformed  to  the  statute. 

A.  moved  to  discharge  the  attachment  for  the  reasons,  that  there  was  prop- 
erty belonging  to  the  firm,  subject  to  execution,  sufficient  for  the  payment 
of  the  notes ;  that  the  property  attached  was  bis  individual  property,  first  lia- 
ble for  his  individual  debts,  which  amounted  to  3,000  dollars,  due  at  the  com- 

-  mencement  of  the  suit,  and  more  than  sufficient  to  exhaust  the  property  at- 
tached; that  before  the  attachment  issued,  he  mortgaged  his  property  to  A, 
in  trust,  to  secure  his  individual  debts,  in  good  faith,  with  no  intent  to  defraud 
any  creditor,  which  mortgage  was  duly  recorded,  &c.,  and  he  denies  each  and 
evciy  allegation  in  the  affidavit;  all  which  he  is  ready  to  prove,  &c.  Hdd, 
that  the  motion  was  correctly  overruled;  that  it  b  only  for  defects  apparent 
on  the  face  of  the  proceedings,  that  such  a  motion  can  be  maintained. 

APPEAL  from  the  Delaware  Court  of  Common  Pleas.  Twtdaif, 
Davison,  J. — Mark  Reeves  3f  Co.  brought  this  action 
against  Charles  Cooper  and  Joshua  Dodd,  partners,  &c., 
under  the  firm  of  Cooper  and  Dodd,  upon  two  promissory 
notes  signed  by  them,  by  their  firm  name.  During  the 
pendency  of  the  suit,  one  Thomas  X  Sample^  on  behalf  of 
the  plaintiiis,  filed  an  afiidavit,  alleging  that  Cooper  was 


*  A  petition  for  a  rehearing  of  this  case,  was  filed  on  the  12th  of  July,  and 
overruled  on  the  8th  of  yovember. 
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May  Tenn,  justly  indebted  to  the  plaintiffs  on  the  notes  in  suit;  that 
^°^^'  one  of  them  is  dated  August  2, 1866,  and  is  for  the  pay- 
CoopEK  ment  of  197  dollars,  at  six  months;  and  that  the  other 
Bketbs.  bears  date  September  15,  of  the  same  year,  and  is  for  the 
payment  of  220  dollars,  due  six  months  after  date;  that 
upon  these  notes  there  was  paid,  February  6y  1857,  100 
dollars — June  25, 1857,  28  dollars;  and  that  the  plaintiffs 
are  entitled  to  recover  the  balance,  for  which  suit  is  now 
pending.  The  affidavit  further  says:  "That  Cooper,  one 
of  the  defendants,  has  transferred  or  conveyed  his  property 
subject  to  execution,  by  mortgage,  to  one  Caleb  D.  Jones, 
and  is  about  to  convey  the  same,  with  the  fraudulent  in- 
tent to  cheat,  hinder,  and  delay  his  creditors." 

Upon  the  filing  of  this  affidavit,  the  written  undertaking 
required  by  the  statute  having  been  filed,  a  writ  of  attach- 
ment was  issued  and  levied  on  Cooper's  property,  which, 
by  virtue  of  said  writ,  was  retained  in  the  custody  of  the 
sheriff. 

At  the  proper  time.  Cooper  moved  to  discharge  the  at- 
tachment, and  for  restitution  of  the  property,  on  the  ground 
that  the  affidavit  was  defective;  but  his  motion  was  over- 
ruled, and  he  excepted. 

The  code  provides  that,  before  an  attachment  issues,  the 
plaintiff,  or  some  one  on  his  behalf,  is  required  to  make  an 
affidavit  showing— 

1.  The  nature  of  the  claim. 

2.  That  it  is  just 

3.  The  amount  he  believes  the  plaintiff  ought  to  recover. 

4.  That  there  exists  some  one  of  the  grounds  for  the 
attachment— enumerated  in  a  preceding  section  of  the 
statute.    2  R.  S.  p.  64,  §  159. 

The  section  to  which  the  fourth  requirement  refers,  points 
out  six  grounds  upon  which  an  attachment  may  issue.  The 
fifth  and  sixth  alone  are  applicable  to  the  questions  before 
us — they  are  as  follows: 

5th.  Where  the  defendant  has  sold  or  conveyed,  or  other- 
wise disposed  of  his  property  subject  to  execution,  with 
the  fraudulent  intent  to  cheat,  hinder,  or  delay  his  cred- 
itors. 
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6th.   Where  he  is  about  to  sell,  convey,  or  otherwise  die-   Maj  Term, 
pose  of  his  property  subject  to  execution,  with  such  in-      ^ooQ* 
tent.    LLj  p.  63,  §  156.  Coopbx 

The  first,  second,  and  third  requirements  are  plainly  Rn^s. 
stated  in  the  affidavit.  It  alleges  that  Cooper  was  justly 
indebted  to  the  plaintiffs  by  two  notes,  stating  the  amount 
of  each;  avers  that  they  are  subject  to  credits  which  are 
specifically  set  forth,  and  says  that  the  plaintiffs  are  entitled 
to  recover  the  balance.  Thus  far,  the  affidavit  conforms 
sufficiently  with  the  statute;  and,  in  reference  to  the  fourth 
requirement,  the  affidavit,  though  very  informal,  avers,  sub- 
stantially, that  Cooper  had  conveyed  his  property  subject 
to  execution,  with  intent  to  defraud  bis  creditors. 

The  motion  founded  on  the  alleged  defects  in  the  affida- 
Tit  having  been  disposed  of,  Cooper  moved  to  discharge  the 
attachment  for  additional  reasons,  viz.,  "  That  there  is  pro- 
perty belonging  to  the  firm  of  Cooper  and  Dodd^  subject 
to  execution,  and  sufficient  for  the  payment  of  said  notes; 
that  the  property  attached  is  the  individual  property  of 
Cooper — ^first  liable  for  his  individual  debts,  which  amount 
to  3,000  dollars,  due  at  the  commencement  of  this  suit, 
and  more  than  sufficient  to  exhaust  thp  property  attached; 
that  before  the  attachment  issued,  he  mortgaged  his  indi- 
vidual property  to  Caleb  D.  JoneSy  in  trust,  to  secure  his 
individual  debts,  in  good  faith,  with  no  intent  to  defiraud 
any  creditor — ^which  mortgage  is  duly  recorded,  &c.,  and 
be  denies  each  and  every  allegation  in  the  affidavit;  all 
which  he  is  ready  to  prove,  &c* 

The  Court  oveiruled  this  motion,  and  we  think  correctly* 
It  is  only  for  defects  apparent  on  the  face  of  the  proceed- 
ings, that  such  a  motion  can  be  maintained.  There  is, 
indeed,  no  reason  why  the  averments  in  the  affidavit,  in 
cases  of  attachment,  may  not  be  traversed  or  avoided  by 
answer,  as  if  they  were  contained  in  an  original  com- 
plaint; and  it  may  be,  that  under  issues  properly  formed, 
and  triable  by  a  jury,  the  matters  stated  in  the  motion 
would  have  been  available.  Such  matters,  however,  can- 
not be  made  the  subject  of  a  motion  to  the  Court,  because 
they  do  not  appear  in  the  proceedings,  and  must,  to  be 
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May  Term,    effective,  be  set  up  by  answer,  tendering  an  issue  of  fact, 
^^^'       proper  for  the  decision  of  a  jury, 

KiHK  Per  Curiam. — The  judgment  is  affirmed  with  1  per  cent. 

Ths  Fort    damages  and  costs. 
TwOT  O^!*'       ^*  Marchj  for  the  appellants. 

T.  J*  Sample^  for  the  appellees. 


■  ••»  * 


Kirk  and  Wife  v.  The  Fobt  Wayne  Oaslight  Com- 
pany.* 

A  bond  for  the  assumption  and  guaranty  of  payment  of  a  promissory  note, 
implies  a  debt  due  the  obligee,  which  the  obligor  agrees  to  pay  by  paying  a 
debt  dne  from  the  obligee  to  another. 

The  bond  is  an  original  undertaking,  and  not  merely  a  contract  of  indemnity. 

Where  a  mortgage  was  executed  by  husband  and  wife  to  secure  the  perform- 
ance of  the  condition  of  such  a  bond,  and  suit  was  brought  against  them 
upon  bond  and  mortgage,  judgment  for  the  recovery  of  the  money  should 
not  be  rendered  against  the  wife. 

^idaff,  APPEAL  from  the  Allen  Circuit  Court 

June  10. 

Perkins,  J. — Suit  to  foreclose  a  mortgage.  Judgment 
of  foreclosure. 

Kirk  executed  a  bond  to  TJie  Fort  Wayr^  OasHght  Com^ 
panpf  conditioned  as  follows: 

^'  The  condition  of  the  above  obligation  is  such,  that 
whereas  the  above-bound  Lewis  F,  Kirk  has  this  day  as- 
sumed and  guarantied  the  payment  of  two  certain  prom- 
issory notes,  bearing  date  the  4th  day  of  Aprils  A.  D.  1856, 
for  the  sum  of  1,000  dollars  each,  in  favor  of  Darnel  M. 
Corwiny  payable  at  one  and  two  years,  by  The  Fort  Wayne 
Gaslight  Company^  the  latter  of  said  notes  with  interest: 
Now,  if  the  said  Lewis  F,  Kirk  shall  well  and  truly  pay 
said  notes,  according  to  the  tenor  of  the  same,  then,'^  &c 

This  bond  implies  a  debt  due  from  Kirk  to  The  Fort 


*  A  petition  for  a  rehearing  of  this  case  was  filed  on  the  5th  of  August,  and 
OTerruled  on  the  8th  of  Nooemher, 
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Wayne  Gaslight  Company^  which  he  agrees  to  pay  by  pay-    May  Teim, 
ing  a  debt  due  from  that  company  to  Corwin.  •'•^^* 

To  secure  the  performance  of  the  condition  of  the  bond,       Kirk 
Kirk  and  wife  executed  a  mortgage  to  the  gas  company    Ths^Fost 
on  a  certain  piece  of  property  in  Fort  Wayne.    It  is  al-  ^JJJ  q^*" 
leged  in  the  complaint,  that  there  was  a  mistake  in  the 
mortgage  in  the  description  of  the  property,  which  was 
corrected  in  the  final  judgment. 

Kirk  failed  to  pay  the  notes  mentioned  in  the  bond,  and 
failed  to  pay  the  amount  of  them  to  the  gas  company; 
whereupon  this  suit  was  brought  upon  the  bond  and  mort- 
gage. 

The  principal  objection  taken  to  the  judgment  below  is, 
that  the  suit  is  upon  a  contract  of  indemnity  merely,  and 
that  no  damage  is  shown  to  have  accrued  to  the  gas  com- 
pany by  the  breach  of  the  contract.  But  we  regard  the 
contract  as  an  original  undertaking  to  pay  the  amount  of 
the  notes  to  the  company,  or,  for  their  benefit,  to  their 
creditor.  It  implies  a  debt  of  that  amount  due  from  Kirk 
to  the  gas  company.  We  think  the  suit  well  brought  for 
the  amount  of  the  notes. 

Upon  the  evidence,  we  cannot  disturb  the  judgment 
below. 

The  judgment  in  form  was— 

1.  That  the  plaintiff  recover  of  the  defendants  the  sum 
of,  &c. 

2.  That  the  defendants  pay  it  into  the  clerk's  office; 
and,  in  default  of  their  so  doing,  that  the  mortgaged  prop- 
erty be  sold. 

3.  That  the  equity  of  redemption  be  foreclosed. 

Per  Curiam, — That  part  of  the  first  clause  of  the  judg- 
ment for  the  recovery  of  the  money,  which  is  against  the 
wife,  is  erroneous,  and  is  reversed.  The  balance  of  the 
judgment  is  affirmed  with  costs. 

£.  C  Jacobyj  for  the  appellants. 
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Bfjiy  Tdnii, 

1859. 

Priob 

T. 

The  Gbakd 
Rapids,  &c., 
Railbo'1>  Co. 


Price  v.  The  Grand  Rapids  and  Indiana  Railroad 

Company.* 

Asset  v.  The  Sabce. 


im  ,( 


The  mle  that  when  a  pleading  is  founded  upon  a  written  instniment)  the  ozigi- 
nal,  or  a  copy  thereof,  most  he  filed  with  the  pleading,  is  imperatiye. 

Thns,  if  a  complaint  founded  npon  a  written  instnunent  fail  to  «yer  that  a 
copj  has  heen  filed,  it  cannot  he  asramed  that  it  sets  forth  a  snflScient  cause 
of  action;  and  the  defect  may  be  reached  npon  demurrer  to  the  answer. 

Where  the  charter  of  a  corporation  contains  no  special  proTision  upon  the 
subject,  less  than  a  majority  of  the  board  of  directors  haye  no  power  to 
transact  business.  Their  acts  are  absolutely  yoid,  and  the  corporation  can- 
not ratify  diem. 

The  law  under  which  tiie  company  organised,  and  ordere  purporting  to  hare 
been  made  by  the  board  of  directors,  being  in  eyidence,  parol  eyidence  may 
be  admitted  to  show  that  a  majority  of  the  directors  was  not  present  when 
the  orders  were  made. 


Monday, 
June  13. 


APPEAL  from  the  Lagrcmge  Court  of  Common  Pleas. 

Davison,  J. — The  complaint  alleges  that  Price^  who  was 
the  defendant,  on  the  1st  of  October^  1854,  subscribed  and 
promised  to  pay  for  forty  shares  of  the  capital  stock  of 
said  company,  in  such  manner  and  at  such  times  as  the 
directors  might  require;  and  that  the  directors  did  require 
the  payment  for  said  stock  to  be  made  by  installments  of 
10  per  cent*  a  month,  commencing  on  the  Ist  of  March, 
1855;  of  which  requisition  the  defendant  has  had  due  no- 
tice, but  has  neglected  and  absolutely  refused  to  pay  the 
same,  although  six  installments  were  due  at  the  com- 
mencement of  this  suit,  amounting  to  600  dollars,  for 
which  judgment  is  demanded,  &c. 

Defendant's  answer  contains  eleven  special  defenses,  and 
a  general  denial.  Issues  were  made  on  the  first  and  tentJi. 
The  first  avers  that  the  subscription  was  obtained  from 
the  defendant  by  the  fraud  of  the  plaintiffs;  and  the  tenth 
alleges  '^that  plaintiffs  have  never  fixed  any  time  when  the 
subscription,  or  any  part  thereof,  should  be  paid;  nor  have 


*  A  petition  for  a  rehearing  of  this  case  was  filed  on  the  IMh  of  My,  and 
oyermled  on  the  8th  of  November, 


OP  THE  STATE  OF  INDIANA-  69 

they  designated  a  place  where  it  shonld  be  paid,  or  given    May  Tenn^ 
defendant  notice  when  and  where  to  pay  it;  and  that  at       ^°^^' 
the  time  the  subscription  was  made,  the  office  of  the  com-       Pbiox 
pany  was  in  this  state,  but  before  it  was  possible  to  pay  Thb  Gsakd 
the  subscription,  their  office  was  removed  out  of  the  state,  ^^^*j^co. 
and  has  remained  out  of  the  state  ever  since/' 

To  the  second  defense,  the  plaintiffs  replied  by  a  general 
traverse;  and  to  the  tenth  ^'that  they  did  fix  a  time  for  the 
payment  of  the  subscription  in  regular  installments,  ac- 
cording to  the  statute,"  &c. 

To  the  other  paragraphs  demurrers  were  sustained.  The 
issues  were  submitted  to  a  jury,  who  found  for  the  plain< 
tiffs  560  dollars.     New  trial  refused  and  judgment,  &c. 

The  complaint  is  alleged  to  be  defective,  because  it 
makes  no  reference  to  any  written  contract  of  subscrip- 
tion; and  that  that  defect,  being  material,  is  available 
upon  the  demuirers  to  the  answer. 

It  is  enacted  that  ^' when  any  pleading  is  founded  on  a 
written  instrument  or  an  account,  the  original,  or  a  copy 
thereof,  must  be  filed  with  the  pleading."  2  B.  S.  p.  44, 
§  78.  This  rule  seems  to  be  imperative;  the  original  in- 
strament,  or  a  copy,  must  be  filed;  and  it  seems  to  us  that 
an  averment  in  the  complaint  that  such  has  been  filed,  is 
essential  to  the  validity  of  that  pleading.  Under  the  for- 
mer system  of  procedure,  it  was  sufficient  for  the  pleader 
to  set  forth  the  written  contract  sued  on,  according  to  its 
legal  effect  and  operation.  1  Chit.  PL  305. — 8  Cow.  34. — 
2  Hill,  274.  This  is  also  a  requirement  of  the  new  code. 
2  R.  S.  p.  37,  §  49.  But,  in  addition,  the  code  requires  that 
the  contract  should,  in  the  first  instance,  be  laid  before  the 
Court,  and  thus  be  placed  in  reach  of  the  defendant  at  the 
earliest  stage  of  the  proceedings.  The  instrument  in  suit, 
or  a  copy  of  it,  must  be  filed  when  the  pleading  is  filed, 
and  unless  the  fact  that  that  has  been  done  appears  on 
the  face  of  the  complaint,  it  cannot  be  assumed  that  the 
pleading  sets  forth  <<  a  sufficient  cause  of  action."  In  this 
instance,  the  complaint  is  obviously  defective,  because  it 
not  only  omits  to  say  that  the  contract,  or  a  copy  of  it, 
was  filed,  but  fails  to  allege  it  in  accordance  with  its  legal 
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May  Tenn,  effect.  And  the  result  is,  the  pleading  being  thus  Aefec- 
^^^*  tive,  its  defectiveness  may  be  well  reached  upon  the  de- 
Pmcb       murrers  to  the  answer.    Acts  of  1855,  p.  60. — Bolster  v. 

The  Gbajtb   Cotterlin,  10  Ind.  R,  117. 

Baii^'JcS  The  evidence  shows  that  the  company  organized  under 
the  general  railroad  law,  in  Januafy^  1854;  and  in  October 
of  the  same  year,  the  directors  resolved  "  That  an  assess- 
ment of  10  per  centum  per  month  be  and  is  hereby  made 
on  all  unclosed  subscriptions  to  the  capital  stock  of  the 
company,  and  that  the  same  be  demanded  and  collected 
by  the  proper  officers."  This  resolution,  with  other  orders 
of  the  directors,  being  in  evidence,  the  defendant  offered 
to  prove  by  a  witness  on  the  stand,  that  all  the  orders  pur- 
porting to  have  been  passed  by  the  directors,  and  read  in 
evidence  to  the  jury,  were  passed  and  approved  by  three 
directors  only,  and  when  three,  and  no  more,  were  present 
and  in  session;  but  his  offer  was  refused,  and  he  excepted. 
The  law  under  which  the  company  organized  fixes  the 
number  of  directors  at  not  less  than  seven,  nor  more  than 
thirteen.  But  there  is  a  subsequent  statute  which  says 
that  the  stockholders  may,  at  any  of  their  meetings,  deter^ 
mine  that  the  number  of  directors  shall  consist  of  not 
more  than  thirteen,  nor  less  than  five.  1  R.  S.  p.  410,  §  4* 
— LL,  p.  423,  §  2.  The  record  shows  that  the  company, 
when  it  originally  organized,  appointed  thirteen  directors ; 
but  what  the  number  was  when  the  orders  were  passed  is 
not  shown. 

There  being  no  special  provision  on  the  subject,  less 
than  a  majority  of  all  the  directors  who  compose  the 
board  have  no, power  to  transact  the  business  of  the  com- 
pany. 2  Kent's  Comm.  293. — Ang.  and  Ames  on  Corp., 
pp.  619,  520,  §§  601,  502.— Redf.  on  Railw.,  p.  20,  note  7. 
In  view  of  this  rule,  if  three  directors  only  were  present 
when  the  orders  were  passed,  they  not  constituting  a  ma- 
jority of  the  board,  the  orders  were  inoperative.  And  we 
perceive  no  reason  why  the  proposed  evidence  should  not 
have  been  admitted.  It  is  true,  the  defendant  might,  in 
the  first  instance,  have  proved  the  actual  number  com- 
posing the  board,  and  then  shown  that  three,  the  number 
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present,  were  not  a  majority.    But  we  have  often  decided   May  Teim, 
that  a  party  may  prove  the  various  facts  of  his  case  in  the ^^^' 


order  which  he  prefers.     Hodden  v.  Johnscmj  7  Ind.  R.  394.     Cowlbt 
— PUUt  V.  DaweSf  10  id.  60.  Thb  Gbakd 

It  is,  however,  insisted,  that  **if,  in  point  of  fact,  a  mi-  5^^5S?d  Co. 
nority  of  the  board  of  directors  had  made  the  orders,  they 
were  ratified  by  the  whole  board  and  by  the  corporation  in 
publishing  the  notice,  bringing  this  suit,  and  by  special 
demand,''  &c.  We  are  not  inclined  to  favor  this  position. 
The  orders,  if  passed  by  a  minority,  were  absolutely  void, 
because  there  was  a  defect  of  power.  And  the  rule  seems 
to  be,  that  a  void  act  is  not  susceptible  of  ratification. 
Story  on  Agency,  §§  240,  241 5  Ind.  R.  S53. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  ^ 
Cause  remanded,  &c. 

A.  ElKsonj  for  the  appellants. 

J.  B.  Howe,  for  the  appellees. 


Cowley  v.  The  Grand  Rapids  and  Indiana  Railroad 

Company.* 

This  case  is  prodselj  like  the  cue  of  Price  agsuut  the  seme  companj, 

ante,  58; 

APPEAL  from  the  Lagrang'e  Court  of  Common  Pleas.  Mmdmf, 
Per  Curiam^ — The  complaint  charges  that  the  appellant, 
who  was  the  defendant,  on  the  25th  of  February^  1854, 
made  a  certain  note  in  writing  in  this  form:  *<We,  the 
undersigned,  promise  to  pay  the  president  and  directors  of 
The  Crrand  Rapids  and  Indiana  Railroad  Company  25  dol- 
lars for  each  share  of  stock  set  opposite  each  of  our  names, 
in  such  manner  and  proportion,  and  at  such  times,  as  they 
may  direct.** 


*  A  petitioii  for  a  leheering  of  this  case  was  filed  on  the  19th  of  JvUf,  and 
oremiled  on  the  8th  of  November, 
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MajTenn,        To  this  note  the  defendant  subscribed  his  name,  and 
^^^*      opposite  thereto  annexed  ten  shares,  250  dollars.    Jndg- 
Cowxj^     ment  demanded,  300  dollars. 
Tbs  Grahd       Defendant's  answer  contains  a  general  denial,  and  eleven 
Rki^&^Co.  sp®^^  defenses.     An  issue  was  made  on  the  first,  which 
avers  'Hhat  the  subscription  was  obtained  firom  the  defend- 
ant by  the  firaud  of  the  plaintiffs."     To  the  other  special 
defenses  demurrers  were  sustained.     The  issues  were  sub- 
mitted to  a  jury,  who  found  for  the  plaintiffs  250  dollars. 
Over  a  motion  for  a  new  trial,  there  was  judgment,  &c. 

The  evidence  shows  that  the  company  organized  under 
the  general  railroad  law,  in  January^  1854,  and  at  its  origi- 
nal organization  appointed  thirteen  directors;  that  in  Oc* 
tober  of  the  same  year,  the  company's  directors  resolved 
^^  That  an  assessment  of  ten  per  centum  per  month  be  and 
is  hereby  made  on  all  unclosed  subscriptions  to  the  capital 
stock  of  the  company,  and  that  the  same  be  demanded 
and  collected  by  the  proper  officers." 

This  resolution,  with  other  orders  of  the  directors,  being 
in  evidence,  the  defendant  offered  to  prove  by  a  witness 
on  the  stand,  that  all  the  orders  purporting  to  have  been 
passed  by  the  directors,  and  read  in  evidence  to  the  jury, 
were  passed  and  approved  by  three  directors  only,  and 
when  three,  and  no  more,  were  present  and  in  session;  but 
his  offer  was  refused,  and  he  excepted. 

The  point  involved  in  this  ruling  has  been  expressly  de- 
cided in  Price  v.  The  Grand  Rapids  and  Indiana  Railroad 
Companyj  at  the  present  term  (1).  There,  it  was  held  that 
such  evidence  was  admissible;  and,  for  the  reasons  given 
in  that  case,  the  judgment  must  be  reversed. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, &c 

A.  Ellison,  for  the  appellant. 

/.  B.  Howe,  for  the  appellees. 

(1)  AnUfUS, 
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Maj  Tenn, 
Baker  and  Others  v.  Kistler**  18o9. 


Baksr 

V. 

Where  tiie  only  iMiie  in  a  suit  for  work  and  labor,  was  raised  by  a  general  do-     Kibtlxh. 
nial,  it  was  kdd  that  eridenoe  of  paymont  was  not  pertinent  j^     ^. 

142  m\ 

APPEAL  from  the  Lagrawe  Ciicuit  Court  Wednesday, 

^       ^  June  29. 

Davison,  J. — Kisiler  sued  the  appellants,  who  were  the 
defendants,  for  work  and  labor  done  by  him  for  them,  at 
their  request.  Defendants  answered,  by  a  general  denial. 
Verdict  for  the  plaintiff.  New  trial  refused,  and  judgment, 
&c. 

Daring  the  trial,  one  Coffims.  witness,  testified  that  he 
had,  on  his  own  account,  and  not  for  the  defendants,  paid 
the  plaintiff  several  hundred  dollars — he  thought  about 
400  dollars;  that  in  August^  1855,  about  100  dollars  was 
due;  and  that  the  work  was  all  done  for  him,  and  not  for 
the  defendants.  The  testimony  of  the  plaintiff,  however, 
was,  that  all  the  work,  after  August,  1855,  was  done  for 
the  defendants^  This  was  all  the  evidence  relative  to  pay- 
ment. 

After  the  close  of  the  evidence,  the  defendants  moved  to 
instruct  as  follows:  '^The  defendants  are  entitled  to  all 
cash  payments  made.  The  simple  question  is — How 
much  is  due?''  This  instruction  was  refused,  and  its  re- 
fusal raises  the  only  question  presented  in  the  argument 
of  counsel. 

As  we  have  seen,  the  only  issue  in  the  cause,  rests  upon 
the  general  denial;  and  the  correctness  of  the  instruction, 
depends  upon  the  solution  of  this  inquiry — Was  the  evi- 
dence of  payment  applicable  to  the  issue? 

The  code  says:  ^'  All  defenses,  except  the  mere  denial  of 
the  facts  alleged  by  the  plaintiff,  shall  be  pleaded  specially." 
2  B.  S.  p.  42,  §  66. 

This  evidently  means,  facts  which  the  plaintiff,  to  sus- 
tain his  action,  is  bound  to  prove;  and  v{e  have  decided 


*  A  petition  for  a  rehearing  of  Uiis  case,  was  filed  on  tiie  13th  of  Julg,  and 
OTemiled  on  the  8th  of  N<wember, 
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May  Term,  that  "every  matter  of  fact  which  goes  to  defeat  the  caase 
^^^'  of  action,  and  which  the  plaintiff  is  not  under  th6  neces- 
Bakss  Bity  of  proving,  in  ordeiTto  make  out  his  case,  must  be  al- 
KisTLBB.  leged  in  the  e^nswer."  And  farther,  "that  there  is  no  way 
in  which  the  defendant  can  avail  himself  of  the  defense  of 
payment,  without  pleading  it."  Hubler  v.  PuUen,  9  Ind. 
R.  276,  and  cases  there  cited.  It  is,  however,  contended 
that  the  instruction  relates  to  the  evidence;  and  that  that 
proves  a  payment  by  a  third  person,  which  should  be  al- 
lowed to  inure  to  the  benefit  of  the  defend9.nts,  and  of 
which  they  have  a  right  to  avail  themselves,  under  the  gen- 
eral denial  We  think  otherwise.  The  evidence  does  not 
controvert  any  material  allegation  in  the  complaint,  and 
for  that  reason,  it  was  not  pertinent  to  the  issue.  Benedict 
V.  Seymour^  6  How.  (Pr.  R.)  298. —  Oarvey  v.  Fowler^  5 
Sandf.  54. 

The  instruction,  had  it  been  given,  would  have  directed 
the  jury,  that  evidence  of  payments — ^matter  which  should 
have  been  set  up  affirmatively  in  bar  of  the  action — was 
applicable  to  the  issue  in  the  cause.  Hence,  by  refusing 
it,  the  Court  committed  no  error. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

J,  JB.  Howe  J  for  the  appellants. 

A.  Ellison^  for  the  appellee. 
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STATE  OF  INDIANA, 


AT  INDIANAPOLIS,  NOVEMBEB  TERM,  1859,  IN  THE  FOBTY- 

POUBTH  YEAR  OF  THE  STATE. 


ToBiN  and  Wife  t?.  Conneey  and  Wife. 

While  a  ftmt  toie  occupied  certain  premises,  she  married,  and  afterwards,  with 

her  husband,  continued  the  occupation. 
BM,  1.  That  for  the  time  she  occupied  as  a  feme  sole,  suit  would  necessarilj 

he  bfoogfat  against  her  and  her  husband;  hut  unless  it  were  shown  that  he 

receiTed  property  bj  her  at  marriage  or  afterwards,  tiie  judgment  would  be 

leried  of  her  separate  property. 
2.  That  for  the  time  the  husband  and  wife  occupied  the  premises,  the  suit  and 

tiie  judgment,  prima  facie,  should  be  agunst  the  husband  alone. 
Where  the  suit  and  the  judgment  in  sudb  case,  were  against  husband  and  wift, 

joinUy,  there  is  a  misjoinder  both  of  causes  of  action  and  parties. 
Altiiough  a  judgment  cannot  be  reTersed  for  a  misjoinder  of  causes,  and  wiU 

not  be  reversed  for  a  misjoinder  of  parties  curable  by  amendment,  yet  if 

from  both,  an  incoxable  error  inlerrenes,  the  judgment  wHl  be  leyersed. 

APPEAL  from  the  Tippecanoe  Circuit  Court  Monday, 

Perkins,  J. — This  was  a  suit  by  Cannery  and  Connerp 
against  Elizabeth  Tobin  and  Patricky  her  husband.    Joint 
judgment  for  the  piaintiiSs  below  against  the  defendants. 
Vol.  XHL— 5 


ajff 
Noventber  28. 
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Nov.  Tem,        The  liability  of  the  defendants  arose  thus: 

^Q^Q*  Elizabeth,  while  a  feme  sole,  occupied  a  piece  of  prop- 

ToBiN       erty  belonging  to  the   plaintifTs.     She  married   Patrick 

CoxirxBT.     Thbin;  and,  afterwards,  with   her  husband,  continued  to 

occupy  the  premises  of  the  plaintiffs.     Such  are  the  facts 

of  record. 

For  the  time  that  Elizabeth  occupied  the  premises  as  a 
feme  sole,  the  suit  would  necessarily  be  brought  against 
her  and  her  husband ;  but,  unless  it  were  shown  that  he 
received  property  from  her  at  marriage,  or  afterwards,  the 
judgment  in  the  case  would  be  rendered  to  be  levied  of 
her  separate  property.     1  R.  S.  p.  320. 

For  the  time  the  premises  were  occupied  by  Elizabeth 
and  her  husband  after  marriage,  the  suit,  pnma  facie, 
should  be  against  the  husband  alone;  and  also  the  judg- 
ment.    Reeve's  Dom.  Rel.,  p.  136. 

But,  in  this  case,  the  judgment  for  the  use  and  occupa* 
tion  of  both  periods  of  time,  is  a  joint  one  against  the 
husband  and  wife. 

There  was,  in  this  case,  a  misjoinder  of  causes  of  action, 
and  a  misjoinder  of  parties. 

This  Court  cannot  reverse  a  judgment  for  misjoinder  of 
causes  of  action  alone.  2  R.  S.  p.  38.  Nor  would  it  for 
a  misjoinder  of  parties,  as  that  could  be  cured  by  amend- 
ment. But  here  is,  as  appears  by  the  record,  a  misjoinder 
of  causes  of  action  and  of  parties,  from  which  an  incura- 
ble error  has  intervened  in  the  judgment.  It  is  impossible 
for  this  Court  to  distinguish  how  much  of  the  judgment 
should  have  been  charged  upon  the  wife  alone,  and  how 
much  upon  the  husband  alone;  while  it  appears  that  none 
of  it  should  have  been  charged  upon  them  jointly. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

X  M.  LaRue  and Royse,  for  the  appellants. 
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Not.  Term, 
The  Lake  Erie,  WabasiI,  and  St.  Louis  Railroad  Com-       ^Q^^* 

PANT  and  Others  v.  Eckler  and  Others.  Tax  Lakx 

Ebib,  &o., 
Railbo']>  Co. 

A  sob-contractor  cannot  pass  by  hiB  immediate  employer,  and  me  the  piind-      £cKun. 
pal  or  proprietor  of  the  work. 

APPEAL  from  the  Tippecanoe  Circuit  Court.  n^^ 

Perkins,  J. — In  Aprils  1853,  Tke  Lake  Eriej  Wabash  and 
St.  Louis  Railroad  Company  contracted  with  Boodp,  Ross 
4*  Co.  for  the  construction  of  their  raihroad. 

In  Maffj  1853,  Boody^  Ross  Sp  Co.  contracted  with  Otis^ 
Johnson  Sf  Co.^  for  the  construction  of  a  portion  of  said 
road. 

In  Jam/uiry^  1854,  Otis^  Johnson  Sf  Co.  contracted  with 
Eckler  4*  Co.j  for  the  completion  of  a  portion  of  the  road, 
the  construction  of  which  had  been  undertaken  by  said 
Otisy  Johnson  Sf  Co.  Otis^  Johnson  Sf  Co.  were  to  pay  Eck' 
ler  Sf  Co.j  as  to  times  and  proportions,  the  same  as  they 
were  to  be  paid  by  Boody^  Ross  if  Co. 

During  the  progress  of  the  work  a  suspension,  pursuant 
to  a  right  reserved,  was  ordered  by  the  raibroad  company, 
and  notice  thereof  given  by  the  company  to  Boody^  Ross 
!f  Co.j  and  by  them  to  OtiSj  Johnson  Sf  Co.^  and  by  them  to 
Eckler  Sf  Co.  Eckler  Sf  Co.  then  sued  the  railroad  com* 
pany,  Boody^  Ross  Sf  Co..,  and  OHs^  Johnson  Sf  CSo.,  jointly, 
and  charged  for  work  done  and  not  paid  for,  and  for  dam* 
ages  for  a  wrongful  suspension  of  the  work,  &c  They 
obtained  judgment  against  the  railroad  company,  for  the 
balance  due  for  work  done. 

We  do  not  see  how  this  suit  can  be  sustained  against 
the  railroad  company  or  Boody^  Ross  Sf  Co.  It  cannot  be, 
under  the  old  chancery  rule,  enacted  into  the  code,  that  all 
parties  in  interest  should  be  joined;  for  neither  the  rail- 
road company,  nor  Boody,  Ross  Sf  Co.^  have  any  interest 
in  the  controversy  arising  between  OiiSy  Johnson  Sf  Co.y 
and  Eckler  Sf  Co.^  out  of  an  alleged  breach  of  contract; 
and,  to  bring  them  within  the  rule,  the  defendants  must 
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Nov.  Term,    have  some  common  interest  in  the  sabject-matter  of  the 
1859.      B^it 


Thb  Lake  It  cannot  be  snstained  on  the  ^ound  of  trust:  for  the 
Railbo'd  Co.  contract  did  not  provide  that  Eckler  Sf  Co.  were  to  be  paid 
BioKLBR  ^^*  ^^  *^®  funds  to  be  paid  to  Otis^  Johnson  Sf  Co.^  by  their 
employers;  and  if  it  had,  neither  those  employers  nor  the 
railroad  company  were  parties  to  the  contract.  Under  the 
old  system  of  practice,  the  remedy  in  this  case  wotdd  have 
been  at  law,  not  in  chancery. 

The  case  is  one  of  contract,  and  the  remedy  is  between 
the  parties  to  the  contract. 

As  a  general  proposition  of  law,  a  sub-contractor  cannot 
pass  by  his  immediate  employer,  and  sue  the  principal  or 
proprietor  of  the  work;  because  such  is  not  the  legal  effect 
of  the  contract.  See  McCluskey  v.  Cromwell^  1  Kern.  593. 
The  cases  of  Faunce  v.  Bwrke^  16  Penn.  R.  469,  and  Hie 
Philadelpkia^  ^c,  Railroad  Co.  y.  Howard^  do  not  seem  to 
have  any  bearing  upon  this  question.  Our  statute  pro- 
vides as  follows: 

"  Sec.  649.  Any  sub-contractor,  journeyman,  or  laborer 
employed  in  the  construction  or  repair,  or  furnishing  ma- 
terials for,  any  building,  may  give  to  the  owner  thereof 
notice  in  writing,  particularly  setting  forth  the  amount  of 
his  claim,  and  service  rendered,  for  which  his.  employer  is 
indebted  to  him,  and  that  he  holds  the  owner  responsible 
for  the  same;  and  the  owner  shall  be  liable  for  such  claim, 
but  not  to  exceed  the  amount  due  from  him  to  the  em- 
ployer at  the  time  of  notice,  which  may  be  recovered  in  an 
action."    2  R.  S.  p.  182. 

But  no  attempt  has  been  made  to  bring  the  case  at  bar 
within  this  provision. 

Our  statute  further  provides— 

^<  Sec  522.  After  the  issuing  or  return  of  an  execution 
against  the  property  of  the  judgment-debtor,  or  any  one 
of  the  several  debtors  in  the  same  judgment,  and  upon 
an  affidavit  that  any  person  or  corporation  has  property 
of  such  judgment-debtor,  or  is  indebted  to  him  in  any 
amount,  which,  together  with  other  property  claimed  by 
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him  as  exempt  from  execation,  shall  exceed  the  amount  of  Not.  Tenn, 

property  so  exempt  by  law,  such  person,  corporation,  or      lo59. 

any  member  thereof,  may  be  required  to  appear  and  an-    The  Lake 

.  •  t   ^  %%     c\  T%    a  Erie,  &o., 

swer  concerning  the  same  as  above  provided."    2  K.  ».  p.  Bailbo'd  Co. 

And  further  sections  point  out  the  mode  in  which  any 
credits  admitted  may  be  reached.  See  Brisco  v.  Askey^ 
12  Ind.  R.  666. 

These  provisions  of  the  statute  have  not  been  pursued ; 
and  yet  they  are  enacted  upon  the  hypothesis  that  such  a 
suit  as  this  at  bar  cannot  be  sustained. 

Per  Ouriam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

IL  C.  Gregory^  R.  Jones,  &  A  Huff,  Z.  Baird,  and  J.  Jf. 
La  Rue,  for  the  appellants  (1). 

O.  Gardner,  for  the  appellee  (2). 

(1)  Counsel  for  the  sppeUanto  dted  White  y.  Snell,  5  Pick.  425;  S.  C,  9  id. 
16. 

(2)  Mr.  Gardner,  for  the  Appellee,  dted  the  following  anthorities : 

The  railroAd  company  were  proper  parties  to  the  action.    Fonbl.  Eq.  222, 
note  a,  and  note  *  and  referencee. — ^Barb.  and  Harring.  Dig.,  tit.  "PartieB,"  . 
and  caees  dted.— Story's  £q.  PL,  4i  262,  516.-^  Cow.  537.— Stoiy's  Eq. 
Joris.,  4  526,  and  references. — ^2  B.  8.  p.  31,  4  19>  MicL  p.  32«  4  92,  and  refer* 


The  railroad  company  are  immediately  liable,  eidier  bb  trustees,  or  on  ao- 
cotmt  of  their  liability  to  their  immediate  contracton.  Kyner  y.  Kifner,  6 
Watts,  221,  as  in  U.  8.  Eq.  Dig.,  p.  293.— 16  Penn.  B.  (4  Harr.)  469,  as  in 
U.  8.  An.  Dig.,  vol.  6,  p.  543. — Story's  £q.  Juris.,  \  1250,  and  cases  dted; 
S\  1231,  1087,  note  a,  790  to  793, 1213, 1265.— Peef  y.  Beers,  4  Ind.  B.  46,  and 
cases  dted. 

The  law,  as  established  by  these  aa&orities,  seems  to  be,  that  where  a  party 
is  to  be  paid  out  of  a  specific  fund,  or  one  coming  from  an  appointed  source, 
he  has  a  right  to  seek  it  from  that  fund  or  source,  in  whatsoeyer  hands  it  may 
be  at  the  time  he  brings  his  action.  In  this  case,  the  plaintiflfb  (appellees) 
were  to  reoeiye  their  pay  from  Otis,  Johnson  if  Co.,  they  from  Boodif,  Rose  ff 
Co.,  and  they  from  the  railroad  company,  out  of  the  fond  which  the  railroad 
company  had  proyided,  or  ought  to  haye  had  proyided,  for  the  construction  of 
their  railroad ;  and  if,  by  reason  of  neglect,  or  default  of  any  party,  the  fiind 
fiuled  to  reach  its  destination,  yiz.,  the  hands  of  the  plaintiffs,  who  were  iinme-> 
diately  engaged  in  the  construction  of  the  work,  then  the  party  guilty  of  the 
defiwlt,  or  in  whose  hands  the  fund  might  or  ought  to  be,  must  be  immediately 
liable  to  the  plaintiffs,  who  are  eyentually  entitled  to  the  same. 

Should  the  complaint  be  considered  bad  for  want  of  charging  liability  as 
aboye  argued,  it  must  be  held  good  as  charging  a  willful  and  fraudulent  sue- 
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Not.  Term,    pension  of  the  wotk,  or  a  procniing  of  snch  snspenrion.    A  fnll  and  leading 
1859.       c*M  npoi^  ^^  point,  ifl  found  in  la  How.  307.    Same  case  in  1  Am.  Bailw. 

Cases,  p.  70. 

Tbrbt 

T. 

Thx  Stats. 


*  mm*    ' 
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Terry  v.  The  State. 


Monday, 
AWemAer  98. 


An  indictment  for  robbery  alleged  that  on,  &c.,  at,  &c.,  the  said,  &c.,  did  com- 
mit an  assault,  &c.,  and  did  then  and  there  nnlawfdUy,  forcibly,  and  feloni- 
ously take  from  the  person  of  him,  the  said,  &c.,  one,  &c.,  of  the  peiaonal 
goods  of  him,  the  said,  &e.,  by  yiolence  to  the  person  of  him,  the  said,  &c, 
and  by  putting  him  in  fear.  Hdd,  suflSdent  without  alleging  that  the  taking 
was  against  the  will  of  the  person  robbed. 

The  indictment  described  the  property  thus:  ''One  pocket-book  of  Ae  ralnc 
of  fifty  cents,  one  bank  note  of  the  yalue  of  ten  dollars,  one  bank  note  of 
the  value  of  five  dollars,  one  piece  of  gold  coin,  of  American  coinage,  of  the 
yalue  of  five  dollars."    Held,  that  the  description  was  sufficient. 

No  more  particularity  in  tiie  description  of  the  property,  is  required  in  an  in- 
dictment for  robbery  than  in  an  indictment  for  larceny. 

An  indictment  for  robbery  need  not  allege  a  canying  away. 

What  weight,  if  any,  should  be  giren  to  the  statements  of  a  witness  who  has 
been  impeached  by  general  eyidence;  or  to  the  uncontradicted  statements  of 
a  witness  whose  testimony  has  been,  as  to  some  points,  sucoessfdlly  attacked 
by  other  witnesses—is  a  question  for  the  jury. 

An  instruction  to  the  jury,  assuming  that  there  has  been  no  impeachment  of  a 
witness,  and  that  there  is  but  one  mode  of  impeaching  a  witness,  namely,  by 
eridence  of  general  bad  character,  was  held  to  be  erroneous. 

APPEAL  from  the  Carroll  Circuit  Court. 

Hanna,  J. — Indictment  for  robbery.  Motion  to  quash 
overruled.  Judgment  of  guilty,  over  a  motion  for  a  new 
trial. 

Three  points  are  presented  on  the  motion  to  quash — 

First.  That  it  is  not  alleged  that  the  taking  was  against 
the  will  of  the  person  robbed. 

We  think  that  the  averment  is  sufficient.  It  is,  that  on, 
&c.,  at,  &C.,  the  said,  &c.,  did  commit  an  assault,  &c.,  and 
did  then  and  there  unlawfully,  forcibly,  and  feloniously 
take  from  the  person  of  him,  the  said,  &c.,  one,  &c.,  of  the 
personal  goods  of  him,  the  said  Eli  Hoffj  by  violence  to 
the  person  of  him,  the  said,  &c,  and  by  putting  him  in 
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fear.     This  snbstantially  covers  the  statutory  definition  of  Nov.  Tem, 
the  offense.  ^^^^ 


The  second  point  is,  that  the  property  taken  is  not  suffi-      Tmbt 
dently  described.    The  averment  is:  "One  pocket-book  of  Tot  State. 
the  valae  of  fifty  cents,  one  bank  note  of  the  valae  of  ten 
dollars,  one  bank  note  of  the  value  of  five  dollars,  one 
piece  of  gold  coin,  of  American  coinage,  of  the  value  of 
five  dollars." 

The  statute  is  against  forcibly  and  feloniously  taking 
from  the  penson  any  article  of  value  by  violence  or  putting 
in  fear.    2  R.  S.  p.  402. 

We  suppose  that  no  more* particularity  ought  to  be  re- 
quired in  an  indictment  for  this  offense,  in  describing  the 
property,  than  in  a  prosecution  for  larceny.  Whart.  Grim. 
Law,  §  346.— ia.  1703. 

It  has  been  held  that  where  the  indictment  averred  that 
the  defendant  stole  a  bank  note  of  the  value  of  10  dol- 
lars, the  description  was  sufiiciently  particular.  1  Mass. 
B.  337.  This  case  is  cited,  apparently  with  approbation, 
by  this  Court  in  Engleman  v.  Hie  State,  2  Ind.  R.  96. 

The  third  point  is,  that  the  indictment  does  not  charge 
a  carrying  away. 

We  cannot  perceive  that  there  is  anything  in  this  objec- 
tion. The  position  assumed  in  argument  that  a  robbery 
is  a  forcible  larceny,  and  no  more,  is  not  sustained  by 
reason  or  authority. 

It  is  insisted  that  the  finding  is  not  sustained  by  the  evi- 
dence, because  Hoff,  the  principal  witness,  although  he  tes- 
tified to  the  robbery,  so  contradicted  himself  upon,  cross- 
examination,  and  was  contradicted  by  the  evidence  of 
other  witnesses  to  such  an  extent,  as  to  entirely  invalidate 
his  testimony.  This  was  a  question  for  the  jury  and  the 
Court  below,  and  we  do  not  think  it  is  such  a  case  as  we 
should  interfere  in,  according  to  the  former  decisions  of 
this  Court. 

During  the  progress  of  the  trial,  the  state  called  a  wit- 
ness, by  whom  proof  was  made  as  to  the  personal  appear- 
ance, manner,  and  condition  of  the  apparel,  of  the  defend- 
ant, on  the  evening  of  the  day  of  the  imputed  crime,  at 
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Not.  Tenn,  the  time  witness  raet  him  on  his  way  to  Delphi.  The 
^^^'  distance  at  which  this  meeting  took  place,  from  where  the 
Tbrht  crime  was  alleged  to  have  been  committed,  or  the  precise 
Ths  State,  time  that  had  elapsed,  are  not  shown.  Upon  cross-exami- 
nation of  this  witness,  the  defendant  ofEsred  to  prove  his 
declarations  made,  at  the  time  of  the  meeting,  to  the  wit- 
ness in  reference  to,  or  explanation  of,  his,  then,  appear- 
ance, &c.  The  evidence  was  not  admitted.  As  the  dis- 
tance that  intervened,  or  time  that  had  elapsed,  as  before 
stated,  do  not  fully  appear,  we  will  not  decide  this  point, 
especially  as  the  case  will  have  to  be  reversed  upon  an- 
other point,  and  the  facts  will,  without  doubt,  be  more  de- 
finitely settled,  upon  another  trial,  in  regard  to  this  ques- 
tion. But  see  1  Greenl.  Ev.,  ^  108,  and  note;  3  Ind.  R, 
355;  Scaggs  v.  The  State,  8  S.  and  M.  722. 

The  last  point  made,  is  upon  the  ruling  of  the  Court  in 
reference  to  instructions  given  and  refused.  That  asked 
and  refused  was  as  follows : 

"When  a  witness  stands  impeached,  the  jury  should 
wholly  disregard  his  statements,  unless  corroborated  by 
other  evidence,  as  unworthy  of  belief,  touching  all  matters 
about  which  he  testified." 

This  instruction  was  properly  refused.  What  weight, 
if  any,  should  be  given  to  the  statements  of  a  witness 
who  may  be  impeached  by  general  evidence;  or  in  refer- 
ence to  the  uncontradicted  statements  of  a  witness  whose 
testimony  has  been,  as  to  some  points,  successfully  at- 
tacked by  other  witnesses,  is  a  question  for  the  jury. 

The  charge  given,  being  upon  the  same  point,  was  as 
follows : 

"  There  has  been  no  impeachment  of  IM  Hoff  in  this 
case,  and  his  testimony  must  stand  good,  and  be  entitled 
to  full  consideration  from  the  jury.  In  order  to  impeach 
a  witness,  it  is  necessary  to  caU  other  witnesses  to  testify 
to  the  general  bad  character  of  the  witness  sought  to  be 
impeached,  and  that  such  witness  would  not  believe  him 
under  oath.  A  witness  may  make  contradictory  state- 
ments, or  make  statements  which  are  not,  in  fact,  true, 
and,  in  either  case,  it  will  be  the  duty  of  the  jury  to  glean 
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from  his  statements  that  which  is  false,  and  that  which  is    Nov.  Tonn, 
true,  and  not  wholly  discredit  his  entire  statements."  -^^^^^ 

It  is  evident  that  this  instmction  is  not  the  law,  for  at  Stbel 
least  two  reasons;  first,  it  assumes  a  fact,  to- wit,  that  there  Wiluaub. 
had  been  no  impeachment  of  Ebff.  This  was  a  question 
for  the  jury.  Second,  it,  in  effect,  said  to  the  jury  that 
there  was  but  one  mode  ot  impeaching  a  witness,  to-wit, 
by  evidence  of  general  bad  character.  Certainly,  a  wit- 
ness might  so  conduct  himself,  and  so  testify,  whilst  upon 
the  stand,  as  to  discredit  his  whole  statements;  and  it  is 
equally  dear  that  he  might  be  so  contradicted  by  the  evi- 
dence of  other  witnesses  as  to  impeach  his  credibility 
without  a  single  witness  having  testified  as  to  his  general 
character. 

JPer  Ouriam. — The  judgment  is  reversed.  Ordered,  that 
the  clerk  give  the  proper  notice  to  the  keeper  of  the  state 
prison,  &c.  ' 

X  S.  Oould  and  A.  H.  Evans^  for  the  appellant. 

J.  E.  McDonald,  Attorney  General,  and  A.  L.  Roache^ 
for  the  state. 


.  •  ■ »  > 


Steel  v,  Williams. 

A  justice  of  the  peace  has  no  power  to  grant  a  new  triBl  or  hearing  of  a  crim- 
inal cause,  alter  the  prisoner  has  heen  once  recognized,  or  the  canse  finally 
disposed  of. 

APPEAL  firom  the  Oibson  Court  of  Common  Pleas.  Monday, 
WoRDEN,  J- — This  was  an  action  by  Williams  against 
Steely  for  a  malicious  prosecution.  The  complaint  alleges 
that  the  defendant  maliciously,  and  without  probable  cause, 
instituted  a  prosecution  against  the  plaintiflf  for  a  larceny, 
before  one  Holly  Crawford^  a  justice  of  the  peace,  upon 
the  trial  of  which,  the  plaintiff  was  acquitted  and  dis- 
charged. 


18     78 
154    113 
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Nov.  Term,  Demurrer  to  the  complaint  overruled^  and  exception. 
^^Q*  Answer  in  denial;  trial  by  jury;  verdict  and  judgment 
Stbbl  for  the  plaintiff;  motion  for  a  new  trial  overruled;  and 
Williams,  judgment  on  the  verdict. 

Objection  is  made  to  the  complaint;  but  as  the  point  on 
which  the  case  turns,  appears  in  the  evidence,  and  not 
very  clearly  on  the  face  of  the  complaint,  we  shall  not 
further  notice  it. 

A  bill  of  exceptions  sets  out  all  the  evidence,  from  which 
it  appears  that  the  plaintiff  was  arrested  on  the  charge  of 
larceny,  upon  a  warrant  issued  by  said  justice,  and  taken 
before  him  for  examination;  that  on  the  6th  of  Augtistj 
1857,  the  cause  was  heard  by  the  justice,  and  it  was  there- 
upon adjudged  by  him  that  the  defendant  (therein)  be  re- 
cognized to  appear  at  the  next  Circuit  Court  to  answer  the 
charge,  and  he  entered  into  a  recognizance  accordingly. 
On  the  next  day  thereafter,  on  the  application  of  WiUiamSj 
the  justice  granted  him  a  new  trial,  and  fixed  upon  a  fu- 
ture day  for  the  hearing,  on  which  day  the  justice  again 
heard  the  cause,  and  discharged  the  accused. 

This  evidence,  in  our  opinion,  wholly  fails  to  make  out 
a  point  essential  to  the  maintenance  of  the  action,  viz.,  the 
discharge  of  the  defendant  in  the  prosecution. 

When  the  justice  had  heard  the  cause,  and  adjudged 
that  the  accused  be  recognized  to  appear  at  the  Court  to 
answer  the  charge,  and  the  recognizance  had  been  entered 
into  accordingly,  and  received  by  the  justice,  his  powers 
and  functions  in  the  matter  were  at  an  end.  The  matter 
had  then  passed  beyond  his  control,  and  he  had  no  power 
or  jurisdiction  to  grant  a  new  trial,  or  take  any  other  steps 
in  the  cause,  except  to  file  the  recognizance,  together  with 
a  transcript  of  his  proceedings,  and  the  papers  in  the  case, 
with  the  clerk  of  the  proper  Court.  There  is  no  authority 
given  to  a  justice,  to  grant  a  new  trial  on  the  hearing  of  a 
criminal  cause,  after  it  has  been  finally  disposed  of.  3  R. 
S.  p.  497.  In  civil  causes,  a  justice  may  grant  a  new  trial 
within  four  days  after  entering  judgment  (2  R.  S.  p.  460, 
§  56) ;  but  no  such,  or  kindred,  provision  is  found  in  the 
statute  regulating  his  proceedings  in  criminal  cases.     If  he 
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may  grant  a  new  trial  the  next  day  after  finally  disposing   Not.  Term, 
of  snch  cause,  he  may  the  next  week,  month,  or  year.   We       lo5^» 
regard  the  proceedings  of  the  justice,  after  finally  dispos-  Applegatb 
ing  of  the  cause  on  the  6th  of  August,  as  being  wholly      Mabok. 
unauthorized  and  Yoid.     The  case  then  stands  as  if  no 
snch  subsequent  proceedings  had  been  had.     There  was 
an  examination  of  the  cause,  and  the  accused  was  recog- 
nized to  answer  the  accusation.     This  judgment  of  the 
justice,  was  in  no  manner  avoided  or  affected  by  the  sub- 
sequent proceedings. 

For  the  foregoing  reason,  the  motion  for  a  new  trial 
should  have  prevailed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  T.  Embree,  for  the  appellant. 


■  ••  > 


Appleoate  and  Others  t;.  Mason. 

If  one  party  has  a  lien  npon  two  pieces  or  lots  of  real  estate  for  a  debt,  and 
another  party  has  a  lien  upon  one  of  them  for  another  debt,  the  hitter  maj 
compel  the  former  to  resort  to  the  other  piece,  in  the  first  instance,  for  satis- 
fkction,  if  that  course  is  necessary  for  the  satisfaction  of  the  claims  of  both 
parties,  whenerer  it  will  not  trench  upon  the  rights,  or  operate  to  the  preju- 
dice, of  the  party  holding  the  lien  upon  both  pieces. 

Where  judgment  has  been  taken  upon  a  note  and  mortgi^,  and  the  note, 
mortgage,  and  judgment  are  assigned,  the  assignee  has  all  the  rights  and 
remedies  which  the  assignor  would  have  had. 

The  statute  does  not  require  that  a  warrant  of  attorney  to  conibss  a  judgment, 
with  the  affldayit  attached,  shaU  be  appended  to  a  transcript  of  the  judgment 
offered  in  eridence.  And  if  it  does  not  appear  upon  the  record  that  there 
was  no  such  affidayit,  the  Supreme  Court  will  not  presume  that  theie  was 
none. 

Qfiare,  whether  such  a  judgment,  rendered  without  such  affidavit,  can  be  at- 
tacked collaterally. 

The  recoyery  of  a  judgment  upon  one  of  two  notes  secured  by  mortgage,  is  no 
walrer  or  abandonment  of  the  lien  upon  the  mortgaged  premises  for  tibe 
amount  reduced  to  judgment,  unless  the  premises  are  taken  in  execution; 
and  if  they  are  so  taken,  but  by  the  interposition  of  a  prior  equity,  the  exe- 
cution-plaintiff is  compelled  to  abandon  his  levy,  his  rights  are  the  same  as 
If  no  leyy  had  been  made. 
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n6v.  Tenn,       APPEAL  from  the  FayeUe  Circuit  Court 

^^^'  WoRDEN,  J. — Suit  by  appellant  against  appellees,  to 

AppLsaATB   foreclose  a  mortgage. 

BiAsoH.  The  material  facts,  as  gathered  from  the  comjdaint,  an- 

Monday  swers,  and  evidence,  are,  that  on  the  1st  of  Aprily  1854,  the 

Noven£er2^.  defendants,  James  Miller  and  William  H.  Huston^  mort- 
gaged to  one  John  Arnold^  a  part,  viz.,  twenty-four  feet,  of 
a  lot  in  the  town  of  Connersville,  to  secure  two  notes,  each 
for  475  dollars,  of  that  date,  payable  in  one  and  two  years. 

On  the  27th  of  October^  1855,  Arnold  recovered  a  judg- 
ment, in  the  Fayette  Court  of  Common  Pleas,  against  Mil" 
ler  and  Huston^  for  419  dollars,  the  balance  on  the  firspt 
note. 

In  Aprils  1856,  Arnold  assigned  the  judgment  so  recov- 
ered, together  with  the  remaining  note  and  mortgage,  to 
the  plaintiff,  Ma^on. 

On  the  27th  of  October^  1855,  Comstock  8f  Co.  recovered 
a  judgment  against  Miller  and  Huston^  for  306  dollars,  sued 
out  an  execution,  which  was  levied  upon  the  equity  of  re- 
demption of  Miller  and  Huston,  in  the  twenty-four  feet  so 
mortgaged  to  Arnold,  and  on  the  11th  of  December,  1856, 
the  equity  of  redemption  was  sold  and  conveyed  by  the 
sheriff  to  Applegate  and  others. 

In  December,  1855,  Huston  having  conveyed  his  interest 
in  the  premises  to  Miller,  Miller  mortgaged  the  same,  with 
other  property,  to  Applegate  and  others,  to  secure  the  pay- 
ment of  4,130  dollars. 

In  November,  1855,  Miller  then  owning  seventeen  feet 
in  the  same  lot,  mortgaged  it,  with  other  property,  to  James 
and  William  Huston,  to  secure  the  payment  of  2,000  dol- 
lars. 

On  the  9th  of  May,  1856,  Mason  caused  an  execution  to 
issue  upon  the  judgment  thus  assigned  to  him  against  Mil' 
ler  and  Huston,  which  was  levied  upon  the  seventeen  feet 
above  mentioned.  This  part  of  the  lot  was  not  covered 
by  the  mortgage  from  Miller  and  Huston  to  Arnold,  but 
was  the  same  part  that  was  mortgaged  by  Miller  to  James 
and  William  Huston,  as  above  stated.  James  and  William 
Huston  having  a  mortgage  upon  the  seventeen  feet,  ob- 
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jected  to  any  sale  thereof,  and  threatened  an  injunction  to   Not.  Tenn, 
prevent  such  sale,  until  the  twenty-four  feet  covered  by  the       ^^^' 
mortgage  to  Arnold  should  be  exhausted.  Afpmoatb 

MeuotIj  content  that  the  matter  should  be  settled  by  a  Mason. 
proper  adjudication,  caused  his  execution,  with  the  levy 
indorsed  thereon,  to  be  returned.  He  prays  a  foreclosure 
of  the  mortgage,  and  the  judgment  of  the  Court  as  to 
-whether  he  shall  proceed  with  his  execution  and  sell  the 
seventeen  feet,  or  whether  he  shall  make  the  whole  due  on 
the  note  and  judgment  out  of  the  twenty-four  feet  thus 
mortgaged,  which  is  alleged  tp  be  sufficiijnt  for  that  pur- 
pose.  MUler  is  insolvent.  All  the  parties  in  interest  were 
before  the  Court,  and  set  up  their  respective  claims  in  the 
premises. 

The  Court,  on  the  final  hearing,  ordered  the  levy  on  the 
seventeen  feet  to  be  set  aside,  and  the  twenty-four  feet 
covered  by  the  mortgage  to  be  sold  for  the  satisfaction  of 
the  note  and  judgment. 

James  and  William  Huston  are,  of  course,  satisfied  with 
the  decree;  but  Applegaie^  and  the  other  defendants  having 
a  joint  interest  with  him,  bring  the  case  here  for  revision. 
The  real  controversy  is  between  James  and  William  Huston^ 
and  Applegate,  and  others  claiming  with  him;  for  it  is  en- 
tirely indifierentto  3Iiason  whether  he  shaU  make  the  whole 
of  his  money  out  of  the  twenty-four  feet  covered  by  his 
mortgage,  or  a  part  of  it  out  of  the  seventeen  feet  covered 
by  his  levy. 

It  will  be  observed  that  James  and  William  Huston  ac- 
quired their  lien  by  mortgage  on  the  seventeen  feet,  in  iVb- 
vembefj  1856;  and  this  was  prior  to  the  time  when  ApplS' 
gate  and  his  associates  took  their  mortgage  on  the  twenty- 
four  feet,  which  was  in  December  following,  and  they  did 
not  purchase  the  equity  of  redemption  until  December^ 
1856.  The  levy  of  the  execution  upon  the  seventeen  feet, 
was  not  made  until  Mapj  1856.  Hence,  it  appears  that 
James  and  William  Hustoris  lien  on  the  seventeen  feet  ac- 
crued before  that  of  Applegate  and  others  on  the  twenty- 
four  feet,  either  by  their  mortgage,  or  purchase  of  the 
equity  of  redemption.     When  James  and  William  Huston 
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Not.  Term,   acquired  their  lien  on  the  seventeen  feet,  that  portion  of 

^^^*      the  lot  was  unencumbered,  except  by  the  lien  of  the  judg- 

Apfixoatb   ment,  and  the  twenty-four  feet  mortgaged  being  sufficient 

Masov.      to  satisfy  the  judgment  and  the  remaining  note,  it  was  but 

equitable  that  Mason  should  be  required  to  make  his  money 

out  of  the  twenty-four  feet  covered  by  his  mortgage. 

'^  The  general  principle  is,  that  if  one  party  has  a  lien  on, 
or  interest  in,  two  funds,  for  a  debt,  and  another  party  has 
a  lien  on,  or  interest  in,  one  only  of  the  funds,  for  another 
debt,  the  latter  has  a  right  in  equity,  to  compel  the  former 
to  resort  to  the  other  fund,  in  the  first  instance,  for  satis- 
faction, if  that  course  is  necessary  for  the  satisfaction  of 
the  claims  of  both  parties,  whenever  it  will  not  trench  upon 
the  rights,  or  operate  to  the  prejudice  of  the  party  entitled 
to  the  double  fund."     1  Story's  Eq.  Juris.,  §  633. 

This  principle  is  not  the  less  applicable  to  the  case,  in 
consequence  of  the  fact  that  Applegate  and  others  acquired 
a  subsequent  interest  in,  and  lien  upon,  the  twenty-four 
feet.  Their  rights  accrued  subsequently  to  those  of  James 
and  WiUiam  Huston^  and  where  the  equities  are  equal,  the 
oldest  must  prevail. 

But  it  is  urged  that  Ma^on  should  not  have  had  a  judg- 
ment for  the  foreclosure  of  his  mortgage  for  the  amount 
due  on  the  note  and  judgment,  because  he  was  only  the 
assignee  of  the  last  note,  and  the  judgment  on  the  first 
note  was  rendered  in  favor  of  Arnold^  and  was  void,  being 
a  judgment  by  confession  without  an  affidavit  attached  to 
the  warrant  of  attorney.  With  reference  to  the  first  branch 
of  this  objection,  it  may  be  observed  that  Arnold  assigned 
to  Mason^  not  only  the  note  and  mortgage,  but  also  the 
judgment.  This  was,  undoubtedly,  sufficient  to  vest  in 
Mason  all  the  rights  which  Arnold  held,  and  entitled  him 
to  all  the  remedies  for  the  collection  of  the  note  and  judg- 
ment, which  might  have  been  employed  by  Arnold  himself. 
Vide  Clearwater  v.  Rose,  1  Blackf.  137. 

The  fact  that  the  judgment  was  rendered  without  the 
proper  affidavit,  does  not  appear.  The  recovery  of  the 
judgment  is  alleged  in  the  complaint,  and  admitted  by  the 
answer,  and  no  objection  is  there  made  as  to  its  validity. 
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The  transcript  of  the  judgment  offered  in  evidence,  shows  Not.  Tenn, 
that  it  was  taken  by  confession,  but  does  not  set  out  the       •'■^^' 
^warrant  of  attorney  at  length,  nor  does  the  statute  require  Applegatb 
it  to  be  thus  set  out.     The  cause  of  action  is  to  be  filed      Masok. 
and  copied  into  the  judgment,  and  the  affidavit  is  to  be 
filed  with  the  Court    2  R.  S.  p-  124,  §§  384,  386.    For 
aught  that  appears,  there  was  a  proper  affidavit,  and  we 
cannot  presume,  without  any  basis,  against  the  validity  of 
the  judgment. 

This  view  of  the  case  renders  it  unnecessary  to  inquire 
whether,  had  the  judgment  been*  rendered  without  any  affi- 
davit, it  could  be  attacked  in  this  collateral  manner. 

But  it  is  further  objected,  that  there  should  not  have 
been  a  foreclosure  for  the  full  amount,  because  the  debt 
was  ^<  subdivided"  by  Arnold^  and  one-half  of  it  reduced 
to  judgment,  on  which  an  execution  had  issued,  and  a  levy 
been  made  upon  the  property  (the  seventeen  feet  above 
mentioned),  which  should  be  sold  before  resorting  to  the 
mortgaged  premises. 

The  recovery  of  the  judgment  upon  one  of  the  notes 
was  no  waiver  or  abandonment  of  the  lien  on  the  mort- 
gaged premises  for  the  amount  thus  reduced  to  judgment. 
A  person  holding  a  note  and  mortgage,  may  proceed  by 
action  on  the  note,  and  subject  all  the  debtor's  property, 
real  and  personal,  subject  to  execution,  to  the  satisfaction 
of  his  judgment,  without  abandoning  his  lien  on  the  mort- 
gaged premises,  unless  he  have  taken  them  in  execution. 
Markle  v.  Rapp,  2  Blackf.  268. 

We  need  not  determine  whether,  ordinarily,  a  levy  upon 
real  estate  is,  Jfrima  facie j  a  satisfaction  of  the  judgment. 
Vide  J  however,  Doe  v.  DuUony  2  Ind.  R.  309.  The  levy  in 
the  present  case,  upon  the  seventeen  feet,  can  in  no  sense, 
be  deemed  a  satisfaction,  for  the  rectson  that  the  plaintiff 
was  prevented  from  reaping  any  fruit  from  the  levy.  Upon 
the  levy  being  made,  a 'prior  equity  was  interposed,  which, 
as  was  properly  adjudged  by  the  Court  below,  required  the 
plaintiff  to  abandon  it,  and  rely  upon  the  mortgaged  pre- 
mises for  the  satisfaction  of  his  claim,  it  being  admitted 
that  they  were  sufficient  for  that  purpose. 
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Not.  Term,        We  see  no  error  in  the  proceedings  below,  and  the  judg- 
1869.      ment  must  be  afGrmed. 


K18BB  Per  Curiam. — The  judgment  is  affirmed  With  1  per  cent. 

The  State,  damages  and  costs. 

J.  S.  Reid,  &  Heron^  and  B.  F.  Claypool^  for  the  appel- 
lants. 

N.  and  O.  Truster ^  E.  Vance^  L,  Barbour^  and  J.  D.  How- 
land,  for  the  appellee. 


IS    M 

184    fiSf 


KiSER  V.  The  State. 

Where  an  action  is  founded  npon  a  reoog:nizance,  a  copy  of  the  recognizance 
most  be  filed  with  the  comphunt. 

If  a  recognizor  fail  to  appear  at  the  term  to  which  he  is  recog;nized,  ard  for- 
feiture is  not  then  taken,  it  cannot  be  taken  at  a  snbseqaent  term. 

The  recog;nizance,  in  such  case,  is  inoperative,  and  the  bail  disdiaiged. 

Mondav,  APPEAL  from  the  Fountain  Circuit  Court. 

Davison,  J. — This  was  an  action  by  the  state  upon  a 
forfeited  recognizance. 

The  complaint  alleges  that  William  Hill  and  David  Ei- 
$er,  on  the  23d  of  April,  1855,  appeared  before  the  judge 
of  the  Warren  Circuit  Court,  and  acknowledged  them- 
selves jointly  and  severally  to  owe,  &c.,  to  the  state,  200 
dollars,  to  be  levied,  &c.,  if  default  should  be  made  in  the 
following  condition,  to«wit:  That  the  said  WiUiam  HUl 
should  be  and  appear  before  the  Fountain  Circuit  Court 
on  the  first  day  of  the  next  term  thereof — ^it  being  the  Au- 
gust term,  1855 — ^to  then  and  there  answer  the  state  of  an 
indictment  for  forgery,  and  abide  the  order  of  the  JPotm- 
iain  Circuit  Court,  and  not  depart  therefrom  without  leave 
tiiereof.  Then  the  recognizance  was  to  be  void,  &c.  It  is 
furtiier  alleged,  that  at  the  February  term,  1857,  of  said 
Court,  William  BiU  was  duly  called,  but  failed  to  appear 
in  discharge  of  his  recognizance;  and  that  thereupon  Da- 
vid Riser  .was  duly  called  by  order  of  the  Court,  and  then 
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and  there  ordered  by  the  Conrt  to  bring  into  Court  the   Not.  Term, 
body  of  William  HiU,  and  save  his  recognizance;  and  fail-      ^o^9. 
ing  to  do  so,  the  recognizance  was  then  and  there  declared      Kibxr 
forfeited.     It  is  also  averred  that  William  Hill  at  no  time  Thb  Statb. 
appeared  in  said  Ck>urt  in  discharge  of  his  recognizance, 
according  to  the  condition  thereof,  &c. 

The  appellant,  who  was  the  defendant,  demurred  to  the 
complaint;  but  his  demurrer  was  overruled,  and  thereupon 
the  Court  rendered  a  judgment  that  the  state  recover,  &c. 

The  complaint,  it  is  insisted,  is  defective  on  two  grounds, 
to-wit — 

1.  Because  it  fails  to  show  that  the  recognizance,  or  a 
copy  of  it,  was  filed  with  the  pleading. 

2.  Because  it  is  not  shown  that  ERll  and  Kiser  were 
called,  and  a  forfeiture  taken,  at  the  August  term,  1855,  of 
the  Fountain  Circuit  Court — the  term  at  which  £R//,  in 
accordance  with  the  condition  of  the  recognizance,  was 
bound  to  appear. 

The  statute  says:  "  If,  without  sufficient  excuse,  the  de- 
fendant neglect  to  appear  for  trial  or  judgment,  or  upon 
any  other  occasion  when  his  presence  in  Court  may  be 
lawfully  required,  according  to  the  condition  of  his  recog- 
nizance, the  Conrt  must  direct  the  fact  to  be  entered  upon 
its  minutes,  and  the  recognizance  of  bail  is  thereupon  for- 
feited." And — ^'The  prosecuting  attorney  may,  at  any 
time  after  the  adjournment  of  the  Court,  proceed  by  ac- 
tion against  the  bail  upon  the  recognizance.  Such  action 
shall  be  governed  by  the  rules  of  civil  pleading  so  far  as 
applicable."    2  R.  8.  p.  366,  §§  47,  48. 

In  reference  to  the  first  ground  of  demurrer,  we  have  a 
statutory  rule  which  declares,  affirmatively,  that  "when 
any  pleading  is  founded  on  a  written  instrument,  or  on  ac- 
count, the  original,  or  a  copy  thereof,  must  be  filed  with 
the  pleading."    K,  p.  44,  §  78. 

Here,  the  complaint  is  founded  upon  a  recognizance; 
and  there  seems  to  be  no  reason  why  that  obligation  should 
not  be  deemed  a  written  instrument,  within  the  purview  of 
the  rule,  and,  in  sequence,  that  rule  applicable  to  the  case 
at  bar. 

Vol.  XIIL- 
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Not.  Tenn,       The  first  ground  is,  therefore,  well  taken;  because  it  has 
^^^*      been  often  decided  that,  where  it  appears  on  the  face  of  a 
KisxR      complaint  that  it  is  founded  upon  a  written  instrument, 
Thb  Statb.  and  neither  the  instrument,  nor  a  copy  of  it,  is  filed  with 
the  pleadings,  the  complaint  wiU  be  subject  to  demurrer 
for  the  cause  that  <Ut  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action."    Kerstetter  v.  Raymond^  10  Ind. 
R.  199. — Price  v.  The  Grand  Rapids^  4*^.,  Railroad  Co.^  at 
the  last  term  (1).— Perk.  Pr.,  pp.  171,  222. 

The  second  ground  of  demurrer  remains  to  be  consid- 
ered. As  we  have  seen,  the  recognizance  bound  the  de- 
fendant to  appear  at  the  August  term,  1855.  No  forfeiture 
was  taken  at  that  term;  but  at  the  February  term,  1857, 
he  was  called  and  a  forfeiture  taken.  This  was  not,  in  our 
opinion,  authorized  by  the  statute;  because  it  expressly 
enacts  that,  <4f  the  defendant  neglect  to  appear  when  his 
.  presence  in  Court  may  be  lawfully  required,  according  to 
the  condition  of  the  recognizance,  the  Court  must  direct 
the  fact  to  be  entered  on  its  minutes,  and  the  recognizance 
IB  thereupon  forfeited."  In  this  instance,  he  neglected  to 
appear,  not  only  when  his  presence  was  required  by  the 
condition,  but  at  the  only  time  stipulated  in  the  condition. 
It  seems  to  follow  that  the  Court,  having  failed  to  have 
the  defendant  called,  and  a  forfeiture  entered,  at  the  term 
specified  in  the  recognizance,  could  not,  under  the  statute, 
have  that  duty  performed  at  a  subsequent  term.  And  the 
result  is  that,  there  being  no  entry  on  the  minutes  of  the 
Court  of  the  defendant's  non-appearance  at  the  August 
term,  1855,  the  recognizance  is  inoperative,  and  the  bail 
discharged.    1  Chit.  Crim.  Law,  p.  106. 

Per  Ourianu — ^The  judgment  is  reversed.     Cause  re- 
manded, &c* 

JR.  A.  C/umdlery  for  the  appellant. 

(1)  Ante,  58. 
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Nov.  Term, 

Wbstcott  v.  Brown.  1859. 


WB8T0OTT 


Where  a  general  denial  is  pleaded,  a  fmrtiher  answer  of  nW  del  record  is  snrplos-      BboWv. 
age,  bad  on  deilHirrer,  and  may  be  rejected  on  motion. 

If,  in  a  snit  founded  upon  a  transcript  of  a  judgment  of  a  Court  of  general 
joiisdiction  of  a  foreign  state,  the  record,  properly  authenticated  and  filed  as 
a  part  of  the  complaint,  alleges  personal  service  of  process  upon  the  defend- 
ant, he  will  not  be  permitted  to  controTert  the  allegation  in  his  answer. 


18 
IM 


APPEAL  fipom  the  Dearborn  Court  of  Common  Pleas,  ^^^^r, 
Davison,  J. — Brown  sued  Westcott  upon  a  judgment  of 
the  Superior  Court  of  Cincinnati^  Ohio.  A  transcript  of 
the  record,  duly  authenticated,  was  filed  with  the  com-  ^ 
plaint,  whereby  it  appears  that  the  suit  in  which  the  judg- 
ment  sued  on  was  rendered,  was  commenced  in  said  Su- 
perior Court,  October  27,  1857,  by  filing  a  petition,  and 
causing  a  suqamons  to  issue  against  the  then  defendant, 
Westcott^  which  summons  was  placed  in  the  hands  of  a 
sheriff,  and  by  him,  on  the  27th  of  October^  in  the  same 
year,  served  on  the  defendant,  personally.  The  transcript 
contains  a  copy  of  the  summons,  and  the  sheriff's  return 
thereon,  and  shows  that  at  the  December  term,  1857,  of 
said  Superior  Court,  the  defendant  having  failed  to  appear, 
answer,  or  demur  to  the  petition,  judgment  was,  at  that 
term,  duly  rendered  against  him,  &c. 

To  the  complaint  in  the  present  case,  the  defendant  an- 
swered— 

1.  By  a  general  denial. 

2.  That  there  is  no  such  record  of  any  such  supposed 
recovery  of  John  EL  Brown  against  Thomas  Westcott^  in 
the  Superior  Court  of  Oincinnatij  as  the  plaintiff  in  his 
complaint  has  alleged,  and  this  he  prays  may  be  inquired 
of  by  the  record. 

3.  That  the  supposed  judgment  was  rendered  without 
any  notice  to  defendant  of  the  pendency  of  the  action 
wherein  the  same  was  rendered,  and  no  process  in  said  ac- 
tion was  ever  served  upon  him,  nor  did  he  ever  appear,  or 
authorize  any  one  to  appear  for  him,  to  said  action,  nor  did 
he  reside  in  the  state  of  Ohio,  at  the  time  said  action  was 
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Nov.  Teim,    brought,  nor  has  he  ever  since  lesided  therein;  but  he  did 
^^^'      then  reside,  and  ever  since  has  resided  and  been,  in  the 
WnTooTT    state  of  Indiana. 

Bxowir.  Demurrer  to  the  first,  second,  and  third  paragraphs  of 
the  answer,  which,  as  to  the  first,  was  overruled,  but  as  to  the 
second  and  third,  sustained*  And  thereupon  the  defendant 
withdrew  the  first  paragraph,  and  refused  to  make  further 
answer.  And  the  Court  having  assessed  the  plaintiff's 
damages,  rendered  final  judgment,  &c. 

As  we  have  seen,  the  second  paragraph  of  the  answer  is, 
in  form,  a  plea  of  nul  tiel  record^  as  used  under  the  old 
system  of  procedure.  Under  that  system  it  was  the  proper 
general  issue,  in  suits  instituted  upon  records,  where  the 
purpose  was  to  contest  the  existence  of  the  record  sued  on. 

The  code  now  in  force,  points  out  no  such  distinctive 
plea,  but  in  lieu  of  the  general  issue,  as  it  stood  at  com- 
mon law,  simply  authorizes  a  general  or  special  denial. 
Here,  the  defense  in  question  controverts  the  entire  cause 
of  action,  and,  therefore;  amounts  to  a  full  denial  of  the 
complaint;  and  if,  as  such  denial,  it  stood  alone,  it  might 
be  sustained.  But,  in  this  instance,  it  is  not  well  pleaded; 
because  the  defendant,  in  his  first  paragraph,  having,  in  the 
proper  mode,  pleaded  the  general  denial,  cannot  be  allowed, 
in  another  paragraph,  to  plead  that  which  is,  in  effect,  the 
same  defense. 

As  a  rule  of  practice  anterior  to  the  code,  it  was  held  that 
'^a  plea  which  amounts  to  the  general  issue,  is  bad,  when 
pleaded  with  the  general  issue,  and  may  be  stricken  out  on 
motion"  (8  Blackf.  256);  and  there  seems  to  be  no  reason 
why  the  same  rule  should  not  be  applied  under  the  system 
of  practice  now  in  use.  In  this  case,  it  is  true,  a  motion 
to  set  aside  the  pleading  was  not  adopted;  but  the  proper 
result  having  been  attained  by  demurrer,  we  are  not  inclined 
to  adjudge  the  decision  erroneous.  The  JbuHanapolis^  4"^., 
Railroad  Ch.  v.  Taffe^  11  Ind.  R.  456. 

The  next  question  to  settle,  is — Was  the  demurrer  to 
the  third  defense  correctly  sustained?  The  record  upon 
which  the  suit  is  founded,  with  its  authentication,  was 
filed  with  the  complaint,  and  constitutes  a  part  of  that 
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pleading.    2  R.  S.  p.  44,  §  78.-9  Ind.  R.  288.     And  it   KoT.Temi, 
avers  aflSrmatively,  that  process  in  the  action  in  which  the       ^^9. 
judgment  was  rendered,  was  served,  personally,  on  tha  de-   Wbstoott 
fendant.    But  the  averment  thus  made,  is  directly  contro-     Bbowv. 
verted  by  the  defense.     Hence  the  inquiry  arises,  can  that 
be  done? 

By  the  constitution  of  the  Untied  States^  it  is  declared 
that  '^fnll  faith  and  credit  shall  be  given  in  each  state,  to 
the  public  acts,  records,  and  judicial  proceedings  of  every 
other  state,"  and  Congress  is  authorized,  by  general  laws, 
to  prescribe  the  manner  in  which  such  acts,  records,  and 
proceedings  shall  be  proved,  and  the  effect  thereof.  In  pur- 
suance of  this  authority.  Congress,  by  act  of  May^  1790, 
after  providing  for  the  mode  of  proof,  has  declared  that 
^'the  said  records  and  judicial  proceedings,  authenticated 
as  aforesaid,  shall  have  such  faith  and  credit  given  to  them 
in  every  Court  within  the  Untied  Siaie^^  as  they  have,  by 
law  or  usage,  in  the  Courts  of  the  state  from  whence  the 
said  records  are  or  shall  be  taken."  Under  these  provisions, 
it  has  been  often  decided,  and  is  now  settled,  that  '^  If  a 
judgment  in  personam  is  conclusive  in  the  Courts  of  the 
state  where  rendered,  it  has  the  same  conclusive  effect 
when  sued  on  in  the  Courts  of  a  different  state."  2  Phil. 
Ev.,  4th  Am.  ed.,  187, 188,  and  cases  there  cited.  But  this,  it 
has  been  said,  ^'does  not  prevent  an  inquiry  into  the  juris- 
diction of  the  Court  in  which  the  judgment  was  rendered, 
to  pronounce  judgment,  nor  an  inquiry  into  the  right  of 
the  state  to  exercise  authority  over  the  cause  of  the  par^ 
ties."    2  Story's  Comm.  on  the  Const,  §  1307. 

There  is,  however,  a  class  of  cases  in  which  it  has  been 
decided  that  such  an  inquiry  will  not  be  allowed.  Thus, 
<' where  the  record  of  a  Court  of  general  jurisdiction,  on 
its  face,  shows  that  the  defendant  was  personally  served 
with  process,  or  personally  appeared  to  the  action;  because 
then,  the  record  is,  in  that  respect,  conclusive,  and  he  is 
estopped  from  denying  the  jurisdiction  of  the  Court  over 
his  person."  Hall  v.  Williams^  6  Pick.  232. — Shumway  v. 
BiiUman^  6  Wend.  447. — Rust  v.  Frothingham^  1  Breese  (HI. 
IL),  2S8^--Welch  v.  SykeSy  3  Gilm.  197.— Lincoln  v.  Tower^ 
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Not.  Term,  2  McLean,  473. —  WesterweU  v.  LeunSy  id.  511. — Netocamb 
1QQ9.  V.  Pecky  17  Verm.  R.  2IQ2.—RobeH8  v.  Caldwell,  2  Dana, 
Wbstoott  512.  These  cases  also  decide,  that  if  the  record  fails  to 
BBoifir.  show  such  service  or  such  appearance,  it  furnishes,  at  most, 
hut  prima  facie  proof  of  the  jurisdiction  of  the  Court,  and 
its  authority  to  render  the  judgment;  and  the  defendant 
may  avoid  the  effect  of  the  judgment  when  sued  on,  hj 
showing  that  he  was  not  within  the  jurisdiction  of  the 
Court  by  which  it  was  rendered.  In  the  case  at  bar,  as 
has  been  seen,  the  record  shows  personal  service  of  process 
on  the  defendant;  and  the  authorities  to  which  we  have  re- 
ferred being  a  correct  enunciation  of  the  law,  and  we  think 
they  are,  the  third  defense  cannot  be  sustained,  because  it 
directly  contradicts  a  material  averment  in  the  record. 

In  argument,  the  appellant  refers  to  Boylan  v.  Whitney, 
3  Ind.  R.  140,  which  was  debt  upon  a  judgment  rendered 
in  the  Supreme  Court  of  New  Yxyrk.  The  defendant 
pleaded,  inter  alia,  that  he  had  not  been  served  with  pro- 
cess; that  he  had  no  personal  notice  of  the  pendency  of 
the  suit;  and  that  he  did  not  appear  or  authorize  an  attor- 
ney to  appear  to  said  action  on  his  behalf.  The  record, 
when  produced,  showed  affirmatively,  that  the  defendant 
did  appear  by  his  attorney,  &c.  But  he  was  allowed  to 
show,  dehors  the  record,  that  the  attorney  who  undertook 
to  appear  for  him,  had  no  authority  to  do  so.  This  decis- 
ion is  not  precisely  in  point  The  record  did  not  aver  that 
the  defendant  was  personally  served  with  process,  or  that 
he  personally  appeared  to  the  action.  The  averment  that 
defendant  appeared  by  attorney,  may  be  conclusive  proof 
that  the  attorney  appeared  for  him.  Still,  it  is  only  prima 
facie  evidence  that  the  attorney  was  authorized  to  make 
such  appearance.  The  latter  fact,  the  defendant  is  at  full 
liberty  to  disprove;  and,  it  seems  to  us,  that  such  proof 
does  not,  in  any  degree,  controvert  any  fact  alleged  in  the 
record.     See  Welch  v.  Sykes,  supra. 

In  our  opinion,  the  record  before  us  is  conclusive  that 
the  defendant  was  personally  served  with  process,  and  that 
he  is,  therefore,  estopped  from  denying  the  jurisdiction  of 
the  Court  over  his  person. 
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Pet  Curiam. — The  judgment  is  affirmed  with  5  per  cent.   Nov.  Term, 
damages  and  costs.  ^^^' 

P.  L.  ^90oner^  for  the  appellant.  The  Pitts- 

T.  and  C.  Oazlay^  for  the  appellee.  Bailbo'd  Co. 

T. 

Sjuixs. 


The  Pittsburgh,  Fort  Wayne,  and  Chicago  Railroad  [ibi  wal 

Company  v.  Earns. 

Where  a  team  was  frightened  by  the  starting  of  a  railroad  engine,  ran  away, 
and  in  endeayoring  to  stop  it,  the  driyer  was  thrown  nnder  the  wheel  of  the 
wagon  and  had  his  leg  broken — ^both  die  driyer  and  the  agents  of  tiie  com- 
pany being  engaged  in  lawfnl  pnisnits — ^it  was  held  that  if  the  accident  oo- 
corred  through  negligence  on  the  part  of  the  company,  and  ^e  negligence 
of  the  driyer  did  not  proximately  contribute  to  it,  he  might  recoyer;  but  not 
if  negligence  on  the  part  of  the  driyer  concnzred  to  produce  it,  or  if  it  ocs 
curred  entirely  through  his  own  negligence. 

The  judgment  in  this  case  was  reversed,  and  the  cause  remanded  for  another 
trial,  on  the  ground  that  the  case  was  not  properly  put  to  the  jury,  and  the 
Supreme  Court  was  not  satisfied  that  injustice  had  not  been  done.  ^ 

APPEAL  from  the  Alien  Court  of  Common  Pleas.  2WsAw, 
Perkins,  J. — Sanford  JR.  Kams  and  John  Pladnger^  in 
January^  1857,  drove  wagons,  loaded  with  lard,  &c.,  into 
the  city  of  Fort  Wayne^  India/na,  and  were  bound  for  the 
warehouse  of  Mr.  GompareU  That  warehouse  stood  about 
three  rods  back  from  a  railroad  track,  along  which  loco- 
motives and  cars  were  frequently  passing,  as  was  well 
known  to  Kams  and  Placinger.  PUicinger  drove  his  wa- 
gon up  to  the  warehouse  first,  and  unloaded.  While  he 
was  thus  engaged,  the  locomotive,  then  on  the  track, 
and  standing,  when  he  drove  up,  at  a  platform,  within 
four  hundred  feet  or  less  of  the  warehouse,  advanced 
twice,  up  near  to  the  warehouse,  and  then  retired  to 
the  platform.  When  PUicinger  had  unloaded,  and  driven 
away  from  the  warehouse,  Kams  drove  up,  passing  along 
in  full  view  of  the  locomotive,  then  at  the  platform.     It 
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Nov.  Tenn,  was  near  dusk,  in  the  evening,  and  the  locomotive  had  its 
^^^*  head-light  burning.  Kams  drove  a  covered  wagon,  and 
Thb  Pitts-  he  did  not  remove  the  cover.  He  did  not  hitch  his  horses, 
Bailro'd  Co.  nor  have  any  one  to  hold  them.  He  did  not  retain  the 
^j^^  lines  by  which  he  guided  and  controlled  them,  within  his 
reach.  Soon  after  he  commenced  unloading,  the  locomo- 
tive began  to  move  towards  the  warehouse.  Before  it 
had  advanced  more  than  two  hundred  feet,  Kams^  horses, 
frightened,  perhaps,  by  the  head-light,  started  and  ran  a 
few  rods,  and  then  "slackened  up,"  coming  nearly  to  a 
halt,  no  damage  as  yet  having  been  done;  when,  it  would 
seem,  Kams  attempted  to  leap  from  the  wagon  on  to  the 
back  of  one  of  the  horses  to  get  hold  of  the  lines,  failed, 
fell  before  the  wagon  wheel,  started  the  horses  afresh,  was 
run  over  and  had  his  leg  broken. 

Taking  the  evidence,  in  connection  with  the  short  dis- 
tance the  locomotive  had  moved,  the  grade  and  curvature 
of  the  road,  and  the  character  of  the  engine,  it  is  manifest 
the  locomotive  was  moving,  when  the  horses  started,  at  a 
speed  of  less  than  four  miles  an  hour.  The  great  prepon- 
derance of  evidence  is,  that  the  signal  bell  was  rung,  and 
the  whistle  blown.  Two  or  three  witnesses  do  not  recol- 
lect that  they  heard  either,  and  think  there  were  no  such 
signals,  while  an  equal  or  greater  number  swear  that  both 
the  signals  were  given. 

Negative  testimony  of  mere  bystanders  touching  such 
facts,  especially  where  there  was  nothing  to  call  their  at- 
tention particularly  to  the  facts,  and  perhaps  much  to  di- 
vert it  upon  other  facts,  is  of  very  little  weight.  Every 
man's  experience  will  bear  out  this  assertion.  A  clock 
may  strike  a  succession  of  hours,  and  one  reading  or  talk- 
ing, or  otherwise  engaged,  in  close  proximity  to  it,  will  not 
notice  the  fact. 

Kams  sued  the  railroad  company  and  recovered  judg- 
ment for  3,000  dollars. 

The  accident  to  Mr.  Kams  happened,  as  the  evidence 
shows,  when  both  parties  concerned  were  engaged  in  law- 
ful pursuits.     Mr.  Kams  had  a  right  to  go  to  Comparers 
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warehouse,  and  deposit  his  load.    But,  in  doing  so,  he   Nov.  Term, 
could  n'bt  but  have  known  that  he  was  going  to  a  place  in       ^^^- 
w^hich  the  lawful  pursuit  of  business  by  the  railroad  com-  Tejj  Pitts- 
pany  would  expose  him  to  danger;  and,  hence,  would  im-  Bailbo'd  Co. 
pose  upon  him  the  obligation  of  exercising  caution  to  avoid      kxbks. 
accident.     That  his  conduct  exhibited  an  utter  disregard 
of  caution,  there  can  scarcely  be  a  doubt.     Still,  if  this 
want  of  caution  did  not  proximately  contribute  to  the  ac- 
cident, and  the  carelessness  of  the  railroad  company  alone 
was  the  immediate  cause  of  it,  Earns  might  recover. 

The  only  carelessness  alleged  against  the  railroad  com- 
pany is,  that  no  signal  waa  sounded  when  the  locomotive 
started,  and  that  it  moved  at  a  rate  of  speed  exceeding 
four  miles  an  hour. 

Concede,  for  the  purposes  of  this  case,  that  these  facts 
existed,  the  questions  would  then  arise,  did  they  occasion 
the  accident?  And,  even  if  they  contributed  to  it,  did  the 
carelessness  of  Earns  also  concur  with  them  immediately 
to  its  production?  If  the  company  failed  to  ring  the  bell 
and  blow  the  whistle,  still,  if  such  failure  did  not  cause 
the  horses  to  run  away,  the  company  are  not  liable.  If 
the  whistle  and  the  bell  would  more  likely  have  frightened 
the  horses  than  otherwise,  from  the  nearness  of  the  engine 
to. them;  or,  if  Earns  would  have  pursued  no  different 
course  from  that  which  he  did  pursue,  if  these  facts  had 
occurred,  he  was  not  injured  by  their  non-occurrence. 

Again,  if  the  accident  to  Earns  happened  after  the 
horses  had  "slackened  up,"  through  his  own  rashness,  or 
foolhardiness  in  attempting  to  jump  from  his  wagon  on  to 
the  back  of  his  horse,  when  he  might  have  got  out  upon 
the  ground,  or  remained  in  the  wagon,  without  injury, 
surely,  it  might  be  inferred  by  a  jury  that  his  own  wrong 
contributed  directly  to  the  injury  of  which  he  complains. 

Without  detailing  the  proceedings  in  the  Court  below, 
we  remark,  generally,  that  the  case  was  not  put  to  the  jury 
as  it  should  have  been,  and  we  do  not  feel  satisfied  that 
injustice  has  not  resulted.  See  the  cases  of  Button  v.  The 
Hudson  River  Railroad  Co.,  18  N.  Y.  R.  248;  Steves  v.  The 
Oswego,  S^c,j  Railroad  Co.,  id.  422. 
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Not.  Term,       Per  Curiam. — The  judgment  is  reversed  with  costs. 

^^^'      Cause  remanded,  &c.  ^ 

Thb  Lafxt-      F.  p.  Randall  and  W.  W.  Carson,  for  the  appellants. 
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1149  i8qI  The  Lafayette  Plankroad  Company  v.  The  New  Al- 

jJI     2i3  BANY   AND    SaLEM    RaILROAD    CoMPANY. 

Owjere,  whether  the  fact,  that  a  juror  sitting  upon  a  trial  is  not  a  honsdiolder, 
ifl  sufficient  gronnd  for  a  new  trial,  where  the  party  asking  the  new  trial  was 
Ignorant  of  the  iBuct  at  the  trial. 

The  foot  that  a  juror  sitting  upon  a  trial  is  ignorant  of  the  English  language, 
is  sufficient  ground  for  granting  a  new  trial. 

The  failure  to  examine  the  juror  upon  this  point  hefore  accepting  him,  cannot 
be  imputed  as  negligence.  It  may  be  presumed  that  the  officer  has  called 
a  jury  competent  in  this  respect. 

The  fact  of  such  incompetence  may  be  proTon  by  the  juror's  statement  under 
oath,  without  a  yiolation  of  the  rule  that  jurors  are  incompetent  to  impeach 
their  rerdicts. 

The  grant  of  a  charter  for  a  road,  a  bridge,  or  a  ferry,  does  not  estop  the  leg- 
islature from  granting  a  subsequent  charter  for  a  road,  bridge,  or  ferry,  which 
may  compete  with  the  former  in  the  transportation  of  freight  and  paseengers 
between  giyen  points;  and  the  mere  fact  that  the  two  run  parallel,  and  mu- 
tually diminish  the  business  of  each  other,  is  no  ground  for  a  claim  by  either 
for  damages. 

The  ground  occupied  by  an  existing  company,  or  their  franchise,  may  be  taken, 
if  authorized  by  the  legislature,  by  a  subsequently  chartered  company,  upon 
making  compensation. 

Where  any  part  of  the  road-bed  or  track  of  an  existing  company,  or  the  prop- 
erty of  an  individual  is  taken,  so  that  a  proceeding  under  the  statute  may 
be  had  for  the  assessment  of  damages,  all  the  damages  occasioned  by  the 
taking,  both  to  the  ground  and  franchise,  must  be  assessed  and  reooyered  in 
the  statutory  proceeding. 

The  appraisal  of  land  damages,  is  a  bar  to  claims  for  injuries  by  fire  from  en- 
gines, obstructing  access  to  buildings,  exposing  persons  or  cattle  to  injury, 
cutting  off  the  fiowage  of  water,  &c.,  eren  though  such  damages  were  un- 
known to  the  appraisers  at  the  time  of  the  assessment. 

But  where  no  part  of  the  property  of  an  existing  company,  or  of  an  individual, 
is  taken,  unless  the  statute  plainly  authorizes  a  proceeding  to  assess  dam- 
ages for  consequential  injuries,  such  damages  may  be  recovered  in  an  ordi- 
nary action  at  law. 

In  the  construction  of  the  work  for  which  the  property  of  another  is  taken, 
reasonable  care  and  skill  must  be  exercised,  or  the  party  will  be  liable  to  an 
action  for  the  tort,  as  at  common  law. 
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In  an  action  in  the  nature  of  an  action  on  the  case  to  reoorer  such  damages,    Kot.  Term, 

it  may  he  presumed  that  the  plaintiff  had  claimed  and  recoyered  under  the        1859. 

statute,  snch  damages  as  the  location  selected  would  occasion.  "tCITt 

A  partj  proceeding  under  the  statute  to  recorer  such  damages,  may  have  an  ^^^.^  PluOIK* 

injunction  tOl  the  damages  are  paid;  and,  perhaps,  to  control  the  location,     soab  Co. 

In  the  proceeding  for  the  assessment  of  damages,  the  question  of  location  is  ▼• 

Baxiao'd  Co. 

APPEAL  from  the  Clinton  Circuit  Court.  Tuetdtw^ 

Perkins,  J. — This  was  a  suit,  in  the  nature  of  an  action 
on  the  case,  at  common  law,  by  The  Lafayette  Plankroad 
Company  against  The  New  Albany  and  Salem  Railroad 
Company^  to  recover  damages  for  injury  done  by  the  latter 
company  to  the  former,  in  the  construction  of  a  railroad. . 
The  plaintiff  recovered  on  the  first  trial.  The  defendant 
moved  for  a  new  trial  on  two  grounds — 

1.  That  one  of  the  jurors  who  sat  upon  the  trial,  was 
not  a  householder. 

2.  That  one  of  the  jurors  who  sat  upon  the  trial,  did 
not  understand  the  English  language. 

The  Court  granted  the  new  trial  for  the  second  cause. 

We  are  not  prepared  to  say  that  the  new  trial  might  not 
have  been  granted  for  the  first  cause.  The  fact  that  the 
juror  was  not  a  householder,  was  a  good  cause  of  challenge. 
But  the  challenge  was  not  made,  nor  was  the  juror  interro- 
gated as  to  his  qualifications. 

Had  the  defendants  known  that  the  juror  was  incompe- 
tent at  the  trial,  their  failure  to  raise  the  objection  would 
have  been  a  waiver  of  it*  It  appears  that  they  were  then 
Ignorant  of  the  fact.  Whether  their  neglect  to  make  in- 
quiry as  to  the  fact,  before  accepting  the  juror,  should  be 
held  a  waiver,  we  need  not  here  decide,  as  we  are  clear 
that  the  new  trial  was  properly  granted  for  the  second 
cause.  Sbgshead  v.  The  State^  9  Humph.  59.  That  cause 
was,  as  we  have  seen,  that  one  of  the  jurors  could  neither 
read  nor  write  the  English  language,  nor  could  he  under- 
stand it  when  spoken  to  him  upon  subjects,  other  than 
such  as  related  to  his  particular  business,  farming,  and 
then  but  impei^ectly.     The  defendants  were  not  aware  of 
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Nor.  Term,    the  fact  till  after  the  trial;  and  though  they  might  have 

^^^'      examined  the  juror  touching  this  point  before  accepting 

Thk  Latat-  him,  we  do  not  think  the  failure  to  do  so  can  be  considered 

HOAD  Co.     negligence.     The  party  might  well  presume  that  the  offi- 

Th/nbw    ^®^  ^^^  called  a  juror  competent  in  this  particular. 

AtBAWT,  &o.,      The  fact  that  the  juror  was  thus  incompetent,  was  proved 

'  by  his  own  admission  under  oath;  and  it  is  objected  that 

this  mode  of  establishing  the  fact  w^as  forbidden  by  the 

rule,  that  jurors  are  incompetent  to  impeach  their  verdicts. 

The  case  does  not  fail  within  the  rule.     It  was  not  a  fact 

as  to  misbehavior  of  the  jury,  but  as  to  competency  to 

serve  as  such. 

,   On  the  second  trial,  the  judgment  was  for  the  defend- 
ants. 

The  plaintiffs  appeal,  and  seek  a  reversal  of  that  judg- 
ment. 

The  controversy  arises  upon  these  two  general  facts — 
The  plankroad  company  had  constructed  their  road. . 
Subsequently,  the  railroad  company  constructed  theirs, 
crossing  the  plankroad,  not  at  right  angles,  but  at  such  an 
angle  as  occasioned  the  extending  of  the  railroad  almost 
parallel  with  the  plankroad,  for  about  a  quarter  of  a  mile, 
and  so  near  to  it,  as,  it  is  alleged,  to  render  traveling  upon 
the  latter,  dangerous,  owing  to  the  fright  of  horses  by  the 
locomotives,  whereby  the  franchise  of  the  plankroad  com- 
pany was  depreciated  in  value,  and  injured  to  — — -^  dol- 
lars, &C. 

The  legal  propositions  applicable  to  these  facts,  are  weU 
settled. 

1.  The  grant  of  a  charter  for  a  road,  a  bridge,  or  a  ferry, 
does  not  estop  the  legislature  from  granting  a  subsequent 
charter  for  a  road,  a  bridge,  or  a  ferry,  which  may  compete 
with  the  former  in  the  transportation  of  freight  and  pas- 
sengers between  given  points;  and  the  simple  fact  that  the 
two  run  parallel,  and  mutually  diminish  the  business  of 
each  other,  is  no  grornd  for  a  claim  by  either,  to  damages. 
Bush  V.  The  Peru  Bridge  Co.,  3  Ind.  R.  21. 

2.  The  ground  occupied  by  an  existing  company  may 
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be  taken,  if  authorized  by  the  legislature,  by  a  subsequently    ^▼^  Term, 
chartered  company,  upon  making  compensation.    TAe  JVfeir-       ■'•°*^^* 
eastlej  Src^  Co.  v.  The  PerUj  Ax.,  Co.,  id.  464.  Th»  Lafat- 

3.  The  franchise  of  an  existing  company  may  be  thus     boad  Co. 
taken.     Redf.  on  Railw.,  p.  129.  Th»^N»w 

4.  Where  any  part  of  the  road*bed,  or  track,  of  an  ex-  Aibaht,  Ac., 

.  .  Raxlbo  D  Co* 

istmg  company,  or  the  property  of  an  individual,  is  taken, 

so  that  a  proceeding  under  the  statute  may  be  had  for  the 

assessment  of  damages,  all  the  damages, occasioned  by  the 

taking,  both  to  the  ground  and  franchise,  must  be  assessed 

and  recovered  in  the  statutory  proceedings.     The  Newcas^ 

tie,  Sfc,  Co.  V.  The  Peru,  SfC,  Co.,  suprcL — Redf.  on  Railw., 

p.  152,  et  seq.     See,  also,  Perk.  Pr.,  p.  680.     It  is  settled 

that  the  appraisal  of  land  damages,  is  a  bar  to  claims  for 

injuries  by  fire  from  the  engines,  obstructing  access  to 

buildings,  exposing  persons  or  cattle  to  injury,  cutting  off 

the  flowage  of  water  to  buildings,  from  springs,  &c.,  even 

though  such  damages  were  unknown  to  the  appraisers  at 

the  time  of  assessing  the  damages.     Redf.  on  Railw.,  p. 

154. 

5.  But  where  no  part  of  the  property  of  an  existing 
company,  or  an  individual,  is  taken,  in  such  case,  unless 
the  statute  plainly  authorize  a  proceeding  to  assess  dam- 
ages for  consequential  injuries,  such  damages  may  be  re- 
covered in  an  ordinary  action  at  law.  Hie  Eva/MvUU,  Sfc, 
Co.  V.  Dick,  9  Ind.  R.  433. — Redf.  on  Railw.,  supra.    But, 

6.  In  the  construction  of  the  work  for  which  the  prop- 
erty of  another  is  taken,  reasonable  care  and  skill  must  be 
exercised,  or  the  party  will  be  liable  to  an  action  for  the 
tort,  as  at  common  law.  Conwell  v.  Emrie,  4  Ind.  R.  209. 
—Redf.  on  Railw.,  p.  153.— 6  Gray  (Mass.  R.),  544.— 10 
Cosh.  385. 

In  the  case  at  bar,  the  jury  found  that  the  railroad  com- 
pany constructed  their  work  with  care,  skill,  and  good  faith. 
No  complaint  is  made  of  the  instructions  given  to  the  jury 
by  the  Court. 

But  it  is  contended  that  the  railroad  company  might 
have  selected  a  different  line  for  their  road,  whereby  they 
would  have  injured  the  plankroad  company  less.    It  is  too 
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Nov.  Term,   late  DOW  to  raise  this  question*     The  plankroad  did,  as  we 

^^^Q'      may  presume,  after  the  raUroad  company  had  made  their 

The  L1.FAT-  location,  apply,  under  the  statute,  for  damages,  and  claim 

BOAD  Co.  *  And  recover  such  as  the  location  selected  would  occasion 

ThsNbw    ^^^  ^^^  Martinsville,  4*^.,  Railroad  Go.  v.  Bridges^  6  Ind. 

Albaitt,  &c.,  R.  400) ;  and  they  might  have  had  an  injunction  till  the 

*  damages  were  paid;  and,  perhaps,  to  have  controlled  the 

location. 

In  the  proceedings  for  the  assessment  of  damages,  the 
question  of  location  was  examinable.  I%e  New  Albany^ 
4*c.,  Railroad  Co.  v.  Ckmnelly,  7  Ind.  R.  32.  It  is  not  de- 
nied that  that  mode  was  within  the  limits  prescribed  by 
the  charter. 

Per  Owriam. — The  judgment  is  affirmed  with  costs. 
JR.  JoneSy  8.  A.  Huff,  and  R.  C.  Gregory,  for  the  appel- 
lants (1). 

K  W.  Chase,  J,  A.  WUstach,  J.  E.  McDonald,  and  S.  C. 
WiUson,  for  the  appellees  (2). 


(1^  Extracts  of  the  argnment  of  oounsel  for  the  appellants: 

What  the  exact  rale  maj  be  that  will  govern  the  determinatioii  of  thb 
Court  upon  being  asked  to  reyiew  the  action  of  a  lower  Court  in  granting  a 
new  trial,  it  is  somewhat  difficult  to  determine. 

In  Jones  y.  Cooprider,  1  Blackf.  47,  this  Court  reyersed  the  cause  because 
the  Circuit  Court  had  improporlj  granted  a  new  trial,  and  ordered  judgment 
to  be  entered  on  the  first  yerdict  The  new  trial  had  been  granted  because  the 
Court  below  held  that  illegal  evidence  had  been  admitted  on  the  first  trial, 
which  evidence  this  Court  held  to  haye  been  legal  and  proper. 

In  Cummins  y.  Walden,  4  Blackf.  307,  the  same  ruling  was  made,  when  the 
new  trial  had  been  granted  on  affldayits  which  did  not  show  a  sufficient  reason 
therefor. 

The  rule  is  dearlj  stated  by  SuLLiy^H,  J.,  in  Bisel  y.  Hobba,  6  Blackf.  479. 
He  sajs:  "So  when  a  yerdict  has  been  set  aside,  and  a  new  trial  granted  for 
reasons  not  recognized  hj  the  law,  and  upon  the  second  trial  judgment  ha.^ 
been  rendered  in  fkyor  of  the  party  obtaining  the  new  trial,  the  judgment  will 
be  reyersed,  and  the  party  that  obtained  the  first  yerdict,  will  be  restored  to  hl» 
rights  under  that  yerdict." 

In  Nagle  y.  Hornberger,  6  Ind.  B.  69,  it  is  said:  ''The  Court  will  more 
readily  control  the  discretion  of  the  Court  below  in  refusing  a  new  trial,  than 
in  sranting  it." 

£id  in  Pcwdi  y.  Grimes,  8  Ind.  B.  252 :  **  The  Court  would  yery  reluctantly 
set  aside  the  granting  of  a  new  trial — ^perhaps  a  case  might  occur  in  which  it 
would  do  it— but  when  the  Court  below  conducting  the  trial  is  not  satisfied 
with  its  fairness,  we  would  be  slow  to  differ  with  it." 
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LeppoT  T.  Endarton,  9  Ind.  B.  353,  and  Cnmk  y.  Coie,  10  id,  485,  are  to  the    Nov.  Teraa, 
same  effect.    Each  of  them  were  cases  in  which  there  was  a  sufficient  canse        1859. 
stated  for  a  new  trial,  and  an  attempt  to  show  the  canse  stated  to  exist;  and 


where  the  canse  was  one  to  be  made  oat  by  eTidence,  the  affidayits  were  such  ^j^^  Plahk* 
as  conld  be  receired  for  that  purpose.  boad  Co. 

The  role  of  this  Court,  as  deduced  from  the  cases  abjudicated  by  it,  would  ▼• 

seem  to  be,  that  granting  a  new  trial  is  not  erroneous,  unless  it  is  clearly  A^rrLy  ^ 
shown  by  the  record,  that  such  new  trial  was  granted  for  "reasons  not  recog-  Bjlilro'i>  Co! 
njzed  by  the  law;"  or  if  granted  for  causes  to  be  made  out  by  proof,  that  there 
was  no  legal  proof  tending  to  show  the  existence  of  such  causes. 

There  csm  be  no  new  trial  granted,  except  for  some  one  of  the  reasons  spe- 
cified in  \  352,  2  R.  S.  p.  117. 

The  cause  for  which  this  new  trial  was  granted,  if  it  can  be  ranked  under 
iny  of  the  statutory  causes  (which  is  denied),  must  be  held  to  be  within  the 
leoond  named  in  said  section,  "misconduct  of  the  jury." 

Admitting  the  speaking  German  in  the  jury  room,  or  the  fa^  of  one  sitting 
as  a  juror,  who  did  not  fully  understand  what  was  said  by  the  Court,  the 
counsel,  &c.,  was  misconduct  within  the  statute;  we  insist  there  is  no  legal 
proof  of  such  misconduct.  The  only  attempt  at  proof  is  by  the  testimony  of 
the  two  juron,  Wehr  and  Smith,  given  either  in  their  affidavits,  or  in  their  ex- 
amination by  the  Court.  The  rule  of  law  is  dear,  that  "the  affidavits  of  the 
jurors  themselYes,  of  their  ndsconduct,  are  not  admitted  to  impeach  their  ver* 
diet/'  Drummond  y.  Ledie,  5  Blackf.  454.— Amn  y.  BaU,  8  id.  82.  Within 
this  rule,  the  evidence  of  misconduct  was  wholly  inadmissible,  and  conse- 
quently should  be  striken  out,  thus  leaving  the  case  without  any  evidence 
tending  to  show  the  existence  of  the  cause  alleged  for  a  new  trial. 

Every  paragraph  of  the  answer  is  certahily  bad,  under  ^e  recent  rulings  of 
this  Court;  and  the  demurrers  to  them  should  have  been  sustained,  because 
the  gravamen  is  a  consequential  iiijury,  and  the  damages  therefor  could  not  be 
recovered  under  the  statutory  proceeding.  Tate  y.  jThe  Ohio,  frc,,  BaUroad 
Co.,  7  Ind.  B.  479.— ITuflon  y.  The  Indiana  Central  Railway  Co,,  idi^&22,—The 
Eransuille,  fr.,  Eatlroad  Co.  y.  Dick,  9  id,  438.— 7%e  Indiana  Central  Bailvxiy 
G».  V.  Boden,  10  id.  96. 

It  IB  alleged  in  the  complaint  that  the  defendants,  by  the  peculiar  location 
and  manner  of  .construction  of  their  road,  had  done  the  plaintiffii  unnecessaiy 
damage,  &c.  This  is  reiterated  in  the  reply.  The  demurrer  to  the  complaint, 
and  that  to  the  reply,  present  the  question,  whether,  when  property  was  taken 
possession  of  under  the  internal  improyement  act  of  1836,  and  goyemed  by 
tiluit  alone,  an  action  at  law  could  in  any  case  be  maintained.  That  act  pro- 
vides that  private  property  may  be  taken  possession  of,  &c.,  "avoiding,  in  all 
cases,  unnecessary  damage  or  injury  to  the  proprietors." 

So  long  as  no  unnecessary  damage  is  done,  the  statutory  right  only  is  exer- 
cised, and  the  statutory  remedy  for  taking  property  is  the  only  one.  But 
when  "unnecessary  damage  is  done,"  the  statutory  right  is  exceeded,  its  pro- 
tectbn  forfeited,  and  the  ordinary  remedy  for  the  inyasion  of  a  private  right 
may  be  resorted  to  by  the  party  iiv}ured.  So  it  has  been  ruled  under  simbar 
enactments.  Lawrence  y.  T%e  Great  Western  BaUway  Co,,  6  Uailw.  and  Canal 
cases,  656.-7;^  Queen  r,  Scott,  3  id,  IS7, -^ConweU  y.  Emrie,  4  Ind.  B.  209. 

The  rule  above  stated  is  no  new  one,  but  has  long  been  of  frequent  applica- 
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Not.  Tenn,    tion  in  large  classes  of  cases.    We  need  only  mention  the  fiimiliar  ones  of 
1859.        distress  for  rent,  distress  made  damage  feasant,  estrajs,  &c.;  in  all  whidi 
cases,  if  the  party  making  the  distress,  taking  np  the  estrav,  &e.,  does  anj  aet 


BMB  Plavk*  ^'^  ^''^  ^"  forbidden,  that  is,  exceeds  the  right  given  him  by  law,  he  becomes 
HOA.D  Co.     A  trespasser  ab  initio,  and  may  be  proceeded  against  as  snch. 

▼•  So  here,  if  the  defendants  exceeded  the  power  Tested  in  them,  that  is,  hare 

Thb  -^"^    done  unnecessary  damage,  an  action  at  law  is  the  appropriate  remedy.     Can- 

Railko'd  Co!  "^^  ▼•  ^f^rie,  4  Ind.  R.  209. 

What  is  unnecessary  damage  within  the  meaning  of  the  act  of  1836?  It 
the  damage  inflicted  a  necessary  one,  because  it  was  done  in  oonsimcting  a 
railroad,  if  it  is  constructed  in  such  a  place  and  manner,  as  to  cost  tiie  railroad 
company  the  smallest  possible  amount? 

This  cannot  be  the  meaning  of  the  expression,  especially  when  you  come  to 
apply  it  to  a  case  like  the  present,  where  one  corporation  is  interfering  with 
the  rights  Tested  in  another.  The  history  of  the  rulings  of  the  Courts,  upon 
questions  growing  out  of  the  exerdse  of  the  right  of  eminent  domain,  is  a  cu- 
rious and  instructiTe  one.  It  certainly  was  a  wonderM  exertion  of  tibe  legia- 
latiTe  functions  sometimes  assumed  by  Courts,  when  they  held  that  a  state 
could  transfer  to  a  priTate  corporation  the  right  of  eminent  domain,  to  be  ex- 
ercised for  the  exdusiTe  profit  of  the  corporators,  giTing  to  the  corporators 
this  high  prerogatiTC,  to  go  as  a  part  of  the  inTestment,  into  a  mere  private 
speculation.  But  it  was  done  upon  the  hypothesis  assumed,  that  the  preroga- 
tiTe  was  to  be  exercised  only  for  the  public  good — a  hypothesis  as  false  in 
theory  as  it  is  in  practice. 
,  It  would  haTe  seemed  tliat  this  species  of  legislation  was  exhausted  over  a 

giTcn  subject-matter,  when  it  had  become  the  property  of  a  corporation  under 
the  exercise  of  this  high  prerogatiTc;  that  the  right  of  eminent  domain  con- 
ferred on  one  corporation,  and  exercised  by  it,  could  not  be  again  conferred  en 
another,  so  as  to  embrace  the  same  property,  or  any  part  of  it.  This  was 
clearly  the  first  leaning  of  the  Courts.  7^  Hudson  River,  fpe,,  Comal  Co,  ▼. 
Tha  New  York,  ^,,  BaUroad  Co,,  9  Paige,  823.— ITie  Canal  Co,  t.  The  Rail- 
road Co,,  4;Qill  and  Johns.  1. — Ths  Seneca  Road  Co,  t.  The  Auburn  Railroad 
Co,,  5  Hill,  170. 

But  an  imperious  necessity  intervened,  and  the  Courts,  under  its  pi-essure, 
must  again  legislate,  to  aToid  what  upon  principle  was  the  obTious  and  proper 
result  of  their  preTious  action.  So  they  held  that  the  rights  Tested  in  one  cor- 
poration might  be  interfered  with  by  another  corporation  under  a  like  grant  of 
eminent  domain,  so  far  as  necessary  to  carry  into  effect  the  public  purposes 
for  which  the  latter  had  been  created.  This  is  the  doctrine  of  the  Courts  at 
the  present  time.  They  have  uniTersally  placed  this  Umit  upon  the  right  of 
one  corporation  to  interfere  with,  or  take,  the  corporate  franchises  or  property 
of  another  corporation.  The  rule  is  clearly  stated  in  Springfield  t.  The  Conn., 
frc,.  Railroad  Co.,  4  Cush.  63,  where  the  Court,  in  discussing  the  power  of  a 
railroad  company  to  construct  their  road  upon  a  highway,  so  as  to  obstruct 
the  highway,  says,  p.  72: 

''In  the  present  case,  it  is  manifest  there  are  no  words  in  the  act  of  1845, 
which  give  the  defendants  authority  to  locate  and  construct  their  railroad  oTer 
Enmt  street,  where  it  was  actually  laid,  or  oTcr  any  other  highway  in  Cobot- 
viUe;  and  if  they  had  the  power,  it  must  be  derived  from  necessary  implica- 
tion, though  no  such  implication  appears  on  the  face  of  the  act.    If  it' exist, 
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it  mwt  arise  from  the  applicstioD  of  the  act  to  the  snligect-matter,  bo  that  the    ^y.  Term, 
xaiboad  cosld  not,  hy  leasoiuihle  intendment,  he  laid  on  any  other  line.    The        1859. 
giant  of  the  right  is,  by  reasonaUe  ooniitniction,  a  grant  of  power  to  do  aU 


the  acti  necewary  to  its  enjoyment.    It  is  not  aa  abeolnte  or  physical  neees^  .«,«  PLAn- 
aty,  absohitely  prerenting  its  being  laid  elsewhera;  b«t  if  to  the  minds  of     soas  Co. 
reasonable  men,  conTsrsant  with  the  sabject,  another  line  ooold  hove  been  ▼• 

adopted  between  ihe  termini  without  taking  the  highway,  and  reasonably  safflr  aZ^'^^Tb 
dsBt  to  aeoommodate  all  the  huterests  coneemed,  and  to  acoomplish  tiie  ob-  IUilbo'd  Co! 
jiectB  for  which  the  gnmt  was  made,  then  there  was  no  snch  necessity  as  to 
wanant  the  presnmption  that  the  legisktore  intended  to  aatboriEe  the  taking 
of  the  highway."  See,  also,  21  Vt.  B.  590;  Fierce  on  Am.  Baihr.  Law,  pp. 
10, 11, 3ie,  SI7.  The  aathor  last  died  (p.  216)  says :  ''Where  the  ronto  se- 
lected by  two  companies  incorporated  to  eoltetmct  independent  lines  interiered, 
the  tenmm  only  of  eadt  being  prescribed,  and  there  being  no  neceseary  conflict 
on  te  fitce  of  the  charter,  or  in  their  objects,  the  prior  right  to  particniar  land 
was  held  to  attach  to  the  company  which  first  aetoally  svrreyed  and  adopted 
a  mate,"  Ac 

And  this  mle  is  in  accordance  widi  the  most  recent  doctrine  of  afl  the 
Courts  of  this  comtiy. 

The  neceisity  that  will  anthoriie  tire  seiaing  on  the  corp<Hrate  property,  or 
interfering  with  the  fhmddses  of  anolher  corporation,  must  bean  actnal  nece^ 
sity— one  that  all  men  wonld  nnderstand  and  appreciate  to  be  such.  Snch 
necessity  does  not  exist,  wlsen  all  the  pnbUc  purposes  of  the  latter  corporation 
could  be  equally  as  well  effected  without  doing  the  injury.  The  saying  of  a 
few  thousand  dollars  does  not  create  this  necessity. 


(2)  extracts  firom  the  argument  of  counsel  for  the  appettees : 

We  propose  to  take  up  the  questions  arising  in  the  record  in  their  order, 
and,  without  meeting  the  arguments  of  the  appellants'  counsel  mriatmif  to  diiN^ 
easa  them  inddentally  where  inconsistent  with  our  theory  of  the  case. 

The  appellee  was  entitled  to  haye  the  first  Terdlct  set  aside,  and  th«re  wae 
BO  error  in  granting  the  new  trial,  eren  though  the  Court  may  huTS  based  its 
action  upoM  a  wrong  cause. 

The  appellants  had  no  right  to  seek  a  remedy  for  the  alleged  injuries  im 
this  form  of  action,  but  were  bound  to  file  their  application  for  the  assessment 
of  dieir  damages  in  the  mode  provided  by  the  appellees'  charter.  That  the 
appellees  are,  prima  fatM,  entitled  to  hare  parties  claiming  damages  for  the 
construction  of  their  railroad  seek  the  charter  remedy,  and  have  appraisers. ap^. 
pointed  for  their  assessment,  is  no  longer  an  open  question.  It  was  expressly 
so  held  in  TU  New  AJbcmyy  #y;..  Railroad  Co,  ▼.  C<mne&tfy  7  Ind.  B.  32,  which 
is  in  accordance  with  all  the  adjudications  upon  similar  questions  in  this  and 
oar  sister  states. 

The  principle  for  which  we  omtend,  in  support  of  the  demurrers,  and  upcm 
winch  the  instructions  refused  were  based,  as  well  as  the  foundation  for  the  in- 
terrogatories propounded  to  die  jury,  is,  that  if  the  appellees,  in  the  proper 
use  of  dieir  franchises,  exercising  good  ihith  and  reasonable  care  and  skiU, 
kcated,-  constructed,  and  operated  their  railroad  across  the  plaokroad,  they  are 
their  diarter,  and  not  liable  as  a  wrongdoer.    The  statute  of  1888,  p. 
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Not.  Term,    348,  ^16,  eijoiniiig  doing  no  ''nnnecestarj  damage/'  most  have  a  reasonable 
1859.       interpretation.    Where  onlj  the  ttrmini  of  a  railroad  are  fixed  by  tiie  charter, 
the  selection  of  the  paiticnlar  rente,  the  mode  of  oonstmction,  and  the  opera- 


nna  Plamk-  ^°  ^^  ^^  work,  must  of  necessity  be  left  to  the  sound  discretion  of  the  com- 
BOAD  Co.     pany*    The  location  and  mode  of  constmction,  being  matters  depending  upon 
T.  skill  and  judgment,  all  that  reason  and  justice  require  is,  that  good  faitii, 

ArA  T  'B**on*^l^  *^^>  ^^  ^^^  <^*^  should  be  exercised.  Were  aaj  other  rule 
Bailbo'd  Co!  <^opted,  there  would  be  no  safety  whatever  in  the  location  or  construction  of 
any  public  work.  Indeed,  erery  expert  called  in  the  case,  and  their  number 
was  large  and  embraced  men  who  hare  been  engaged  as  ciTil  engineers  in  lo- 
cating canals  and  railroads  ever  since  works  of  that  kind  were  projected  in  the 
state,  testified  to  the  jury  that  they  had  never  located  a  line  of  road,  although 
done  with  the  best  intentions  and  to  the  best  of  their  ability,  but  tiiat  after  the 
work  was  completed,  they  could  see  where  it  was  susceptible  of  improrement. 
There  is  not,  we  apprehend,  in  the  whole  state,  a  line  of  railroad  but  that 
would  be  condemned  by  competent  engineers  as  improperly  located  in  many 
parts  of  the  route.  Opinions  are  as  yarious  as  the  men  who  entertain  them. 
"The  company  is  clothed  with  a  discretion,  not  indeed  arbitrary,  but  to  be  ex- 
ercised, bona  Jide,  of  doing  the  works  necessary  to  accomplish  the  main  pur- 
pose authorized  by  the  act,  in  such  a  manner  »»  reasonable,  carefiil,  and  ski]]- 
fnl  men  would  judge  expedient  and  fit."  Pierce  on  Am.  Bailr.  Law,  p.  14. 
Indeed,  it  is  expressly  decided  that  the  company  are  the  judges  of  what  the 
«     exigency  of  their  work  requires.    Brainard  y.  Ciapp,  10  Cush.  6,-^MeUen  t. 

Th0  Wetiem  Bailroad  Co,,  4  Gray,  801. 

*  «  *'*  *  #  tt  •  • 

But  die  appellees'  counsel  now  insist  upon  a  new  ground  in  support  of  their 
daim  to  a  common-law  action,  and  argue  that  the  damages  were  entirely  con- 
sequential, and,  therefore,  not  embraced  in  the  charter  remedy.  Sereral  recent 
dedsions  of  this  Court  are  dted  as  antiiority  to  sustun  the  position.  We  can- 
not admit  that  the  damages  complained  of  are  strictiy  oonaequentiaL  It  is 
alleged  in  the  complaint  that  the  railroad  company  took  possession  of  the 
plankroad  bridge,  and  destroyed  it,  and  used  the  appellants'  road-bed.  This 
was  a  direct  inu^^*  ""^^  ^i^^  *^^  ^^  ^  '^  inddent,  the  other  injuries  com- 
plained of.  Still,  we  are  disposed  to  meet  and  answer  the  argumento  of  the 
appellants'  counsel  ftdly,  upon  the  position  as  now  assumed. 

The  question  thus  presented  is  one  of  the  greatest  possible  importance  to 
the  appellees,  and  every  other  railroad  or  canal  corporation  in  the  state,  organ- 
ised under  the  internal  improvement  act  of  1836;  and  we  propose  to  examine 
it  carefully,  for  the  purpose  of  showing  the  appeUaats'  position  to  be  unten- 
able. 

By  the  16th  section  of  the  act  of  1636  (B.  S.  1838,  p.  343),  the  board  of  in- 
ternal improvement  were  authorized  "to  enter  upon,  and  take  possession  of, 
and  use  all  and  singular,  any  lands,  streams,  and  materials,"  in  the  building  of 
railroads,  &c.  By  ^ 7,  "In  all  cases  where  persons  may  fed  aggrieved  or  in- 
jured by  the  construction  of  any  of  the  works,"  6c.,  '*the  person  or  parsons 
so  feeling  aggrieved  or  injured,  shall  make  out  a  written  statement  of  the 
cause  of  such  complaint,"  &c.,  "and  deliver  the  same  to  tiie  members  of  the 
board,"  &c.  Then  follow  provisions  for  the  appointment  of  appiaisars  to 
assess  the  damages,  and  for  appeals  to  the  Circuit  Court  In  order  to  give  a 
(air  construction  to  this  statute,  we  must  take  into  consideration  the  provisions 
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of  Ihe  constitatioii  then  in  force,  the  nature  of  injnricfl  for  which  damages    Nov.  Term, 
conld  be  awarded,  and  the  purposes  and  objects  sought  to  be  obtained  hj  the        1859. 

Isgislature  in  the  passage  of  the  act.  

Section  7,  art  1,  of  the  constitution  of  1816,  provides  that  */No  man's  par.  ^^  pi^KK.. 
ttcolar  serrioes  shall  be  demanded,  or  property  taken  or  applied  to  public  nse,     road  Co. 
without  the  consent  of  liis  representatiyes,  or  wiUiout  a  just  compensation  be-  t. 

ing  made  therefor.^'    Section  21,  art.  1,  of  the  present  constitution,  is  similar   a      '      T 
in  its  language  and  meaning,  except  that  the  words  ''or  applied  to  public  use"  Bj^iuio'd  Co! 
are  omitted,  and  proyision  is  made  that  the  damages,  except  in  case  of  prop- 
erty taken  hj  the  state,  must  first  be  assessed  and  tendered. 

In  The  EvansuiUe,  jv..  Railroad  Co.  y.  Dkk,  9  Ind.  B.  438,  Judge  Datisok, 
deliTering  the  opinion  of  the  Court,  says :  ''As  we  are  advised,  a  proper  con- 
struction of  the  word  'taken'  makes  it  synonymous  with  seized,  injured,  de- 
stroyed, deprived  of."  • 

Therefore,  had  the  state,  under  the  act  of  1836,  put  in  and  used  ibe  railroad 
crossing  which  u  alleged  to  have  injured  the  plankroad;  and  deprived  the  ap- 
peUants  of  its  use,  it  would  have  been  a  taking  for  which  a  compensation 
wonld  have  been  allowed.  Kow  it  must  be,  that  the  act  in  question  contem- 
plates a  remedy  for  every  injury  necessarily  resulting  from  the  construction  of 
the  work,  that  could  be  the  subject  of  legal  redress  in  any  form;  otherwise,  it 
most  be  held  unconstitutional  in  so  far  as  it  purports  to  authorise  acts  which 
must  occasion  even  unavoidable  but  consequential  injuries.  Ths  State  v.  Beadc' 
mo,  8  Blackf.  346.  The  state,  in  its  sovereign  capacity,  could  not  be  sued,  and 
if  Ae  special  remedy  is  not  broad  enough  to  cover  all  unavoidable  injuries, 
then  all  those  acts  producing  such  injuries  would  be  unauthorized  by  law,  and 
the  parties  engaged  in  the  work  producing  them  would  be  trespassers.  This 
would  be  to  determine  the  general  internal  improvement  law  inefiectnal  for  the 
purposes  contemplated  by  the  legislature,  as  understood  and  acted  upon  by  the 
Coarts,  and  all  others  interested  since  its  enactment. 

It  would  seem  that  the  provision  in  4  17  of  the  act  that,  "in  all  cases  where 
persons  may  feel  aggrieved  or  injured  by  the  construction  of  any  of  the  works," 
&c.,  ibey  may  file  tiieir  claims  and  have  their  damages  assessed,  wonld  natnr- 
slly  be  understood  to  cover  every  conceivable  injury,  without  resorting  to  au- 
thorities in  support  of  such  construction;  still,  as  the  appellants'  counsel  appear 
confident  in  tfaeur  new  position,  we  urge  the  following  as  conclusive  against 
them: 

InJSimUer.  The  White  Water,  ^.,  Canal  Co.,  1  Ind.  B.  S85,  a  consequen- 
tial injury,  occasioned  by  diverting  a  stream  of  water  from  the  plaintiff's  mills, 
was  held  not  to  be  the  ground  of  a  common-law  action,  but  that  the  special 
remedy  must  be  followed.  The  charter  remedy  of  that  company  is  not  so  com- 
prehensive as  that  of  the  appellees. 

The  IfiisKMAusetti  statute  on  the  subject,  enacts  tfiat  "eveiy  railroad  corpo- 
ntiott  shaU  be  liable  to  pay  all  damages  that  shall  be  occasioned  by  laying  out,  . 
sad  making  and  maintaining  their  road,  or  by  taking  ftny  land  or  materials  as 
provided  in  the  preceding  section."  The  Ecutem  Railroad  Company  in  grad- 
ing dieir  XxwA,  passed  through  a  ledge  of  rocks  on  lands  adjacent  to  the  plain- 
tiff's, and  in  the  necessary  blasting  of  the  rock,  injured  his  house.  The  Court 
ny:  "It  is  a  well  settled  principle,  that  when  the  legislature,  under  the  right 
of  eminent  domain,  and  for  the  prosecution  of  works  for  public  use,  authorize 
an  act  or  seriM  of  acts,  the  natural  and  necessary  consequence  of  doing  which^ 
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Not.  Teaem,    will  be  damage  to  another,  and  proyide  a  mode  for  the  asflessment  and  paj- 
1859.       >Q^^  o^  ^^  damages  occasioned  by  Buch  work,  the  party  anthorized,  acting 
within  the  scope  of  his  anthority,  is  not  a  wrongdoer;  an  action  will  not  lie 


ETra  Fl!l»-  ^  ^^^  ^  ^^^^*  ^^  ^^  remedy  is  by  the  statate,  and  not  at  common  law."  Dodge 

BOAD  Co.     ▼•  ^^  County  Commissumen,  frc.,  of  Eaaex,  8  Met.  380  (1  Am.  Bailw.  Cases, 

▼•  336>    Several  cases  are  dted  in  support  of  this  doctrine.    See,  also,  the  re- 

Thb  Naw     ^jg^^  ^jj^gg  ^f  p^^  y.  The  City  of  Worcester^  6  Gray,  644,  where  this  doctacine 

Bailbo'p  Co!  ^  cleariy  stated  and  settled. 

The  case  of  Lawrtnce  y.  The  GretU  Northern  Railroad  Co,,  4  Eng.  Law  and 
Eq.  265  (6  Bailw.  and  Canal  Cases,  Eng.  ed.,  656),  decided  that  the  railway 
company  were  liable  in  an  action  on  the  case  for  flowing  lands,  and  this  case 
might  at  first  seem  to  sustain  the  appeUants'  aigument,  but  Patctbboit,  J.,  in 
pronouncing  the  opinion,  says:  "Here  the  company  might,  by  executing  their 
works  with  proper  caution,  have  ayoided  the  injury  which  the  plaintiff  has  sus- 
tained; and  we  think  the  want  of  such  caution  is  sufficient  to  sustain  the  ac- 
tion." This  shows  that  the  railway  company  were  liable  in  a  common-law 
action,  because  they  had  exceeded  their  chartered  rights,  and  were  wrongdoers, 
and  not  because  the  injuries  were  consequential. 

A  case  yery  similar  to  the  last,  has  been  decided  in  Mauackumits,  in  tiie 
same  way  and  for  the  same  reaaon.  The  injury  complained  of,  was  the  ob- 
struction by  a  railroad  company,  whereby  the  plaintiff's  lands  were  ftooded, 
and  a  remedy  was  sought  under  the  statute.  The  Court  held,  that  "it  was 
not  warranted  by  their  charter,  and,  therefore,  not  a  necessary  or  incidental 
damage,  caused  by  the  exercise  of  those  powers  for  the  public  use,  and  so  ao4 
a  loss  to  be  compensated  by  damages  for  the  appropriation  of  private  prop- 
erty to  public  uses,"  and  that  an  action  on  the  case  would  lie.  The  Propria 
ton  of  Locke,  ire.  v.  The  Naehva  and  LoweU  Raikoad  Co.,  10  Cush.  385.  A 
careful  examination  of  all  the  authorities  will  show  that  where  the  charter 
remedy  is  co-extensive  with  the  ho^juries  naturally  resulting  from  the  proper 
use- of  the  authority  conferred,  a  common-law  action  will  not  lie.  It  ia  impos- 
sible to  aasign  a  reason  why  any  distinction  should  be  made  in  the  aaseBsment 
of  necessary  damages  that  are  the  direct  result  of  ^>propriating  lands,  or  the 
consequential  result  of  the  proper  construction  of  the  work,  if  the  charter 
remedy  embraces  both. 

This  brings  us  to  consider  the  effect  of  the  recent  rulings  of  diis  Court,  ia 
the  cases  relied  upon  by  the  appellants'  counsel.  The  first  case  is  Tate  v.  The 
Ohio  and  Mississippi  Raiiroad  Co.,  7  Ind.  R.  479,  where  it  is  held  that  an  ac- 
tion would  lie  for  injuries  consequent  upon  the  raising  of  an  embankment  in  a 
street  opposite  Tate's  lots,  whereby  access  to  them  was  prevented.  The  Court 
say :  "  The  structure  is  an  unauthorized  obstruction  of  a  public  highway." 
The  remedy  afforded  in  the  charter  of  this  railroad  company  will  be  found  in  t 
1 5,  p.  624,  Local  Laws  of  1848,  as  follows :  "  That  in  all  cases  whero  any  penon 
or  persons  through  whose  land  the  road  may  run,  shall  refuse  to  reUaquifih  the 
same,  or  when  a  contract  between  the  parties  cannot  be  made  for  materiahi 
along  the  route,"  damages  are  to  be  assessed  by  six  persons  of  the  nfiighbor< 
hood,  sworn  for  that  purpose  before  a  justice  of  th»  peace,  upon  "view  of  the 
land  and  materials,"  after  taking  into  consideration  the  advantages  and  disad- 
vantages, &c,  of  the  work.  It  will  be  seen  that  the  charter  remedy  only  ap- 
plies to  land  and  materials  actually  appropriated,  and  does  not  extend  to  con- 
sequential u^juries.    This  case  does  not  sustain  the  appellants'  aigument,  first. 
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becMise  the  embankment  is  held  to  be  an  nnaathorized  obstruction  of  the  Kor.  Term, 
street,  and  secondly,  becaose  the  charter  did  not  provide  a  remedy  for  conse-        1859. 
qnential  injuries.  We  may  add,  that  no  point  was  made  either  in  the  pleadings 


b.ow.«,ta*e8.p«.eCo«t.th««Unp«>pe,««edyw««>«ght.  .^^-^. 

The  cases  of  HuUom,  r.  The  Indiana  Central  Uailwajf  Co.,  7  Ind.  R.  522,  and      boad  Co. 
the  same  company  t.  Bcxfeti,  10  ttf.  96,  both  proceed  npon  the  ground  that  ▼• 

Ae  diarler  remedy  did  not  embrace  conseqnentiSLl  injnries.  In  the  last  case,  jj^  & 
which  was  commenced  nnder  the  statate,  the  Coort  say:  ''Still  the  plain-  Baiuio'd  Co! 
tiff  is  not  witfaont  remedy;  because  it  has  often  been  decided  that  a  railroad 
company,  for  an  injury  wliich  necessarily  results  to  priyate  property  from 
the  construction  of  their  work — there  being  no  remedy  giren  by  their  charter — 
is  liable  at  common  law."  In  the  case  of  The  EvansvUle,  ^.,  Railroad  Co,  y. 
Dick,  9  Ind.  R.  438,  it  was  held  that  consequential  damages  were  recoTerable 
in  an  action  on  the  case,  because  the  legislature  had  no  right  to  authorize  an 
injnry  wiAont  providing  a  remedy,  and  as  the  charter  did  not  make  provision 
for  this  leoovory,  the  injured  party  had  his  common-law  action. 

Pratzman  t.  7^  Indianapolis,  ^.,  Railroad  Co.,  9  Ind.  R.  467,  was  decided 
npon  the  same  grounds.  It  is  true,  in  this  case,  Jadge  Pbbkins  refers  to  The 
New  Albany,  ffn..  Railroad  Co,  v.  Conndly,  7  Ind.  R.  32,  as  determining  that 
the  statutory  remedy  must  generally  be  followed;  but  that  it  has  been  consid- 
ered that  for  such  consequential  injuries,  the  property  has  not  been  so  taken  as 
to  justify  that  remedy,  and  that,  therefore,  the  party  is  left  to  the  ordinary  one 
at  law.  But  it  is  apparent  that  tiie  distinction  between  the  comprehensive 
charter  remedy  of  the  appellees,  and  the  limited  one  of  the  IndianapoUt  and 
LowrtncAurgh  RaStroad  Company  was  not  pointed  out  or  considered. 

Eward  v.  7%e  Lawrenoebmrgh,  ^.,  RaUroad  Co,  1 1nd.  R.  711,  was  an  action 
of  trespass  for  work  done  upon  a  line  of  railroad  which  was  afterwards  aban- 
doned and  the  road  re-located  a  mile  or  so  from  the  land.  The  company 
claimed  tiiat  the  remedy  was  under  llieir  charter,  but  the  Court  decided  that 
the  charter  remedy  was  for  those  through  whose  land  te  road  should  ran, 
and  that  the  oommon-law  action  would  lie.  See  numerous  authorities  dted  in 
Bedf.  on  Baflw.,  in  ttie  diapter  "Lands  injuriously  affected,"  p.  176. 

We  have  thus  endeavored  to  show  that  the  decisions  of  this  Court  do  not 
lostain  the  position  that  the  appellees  are  not  liable,  under  their  charter,  for 
consequential  injnries. 

The  appellants'  property  in  the  plankroad,  and  tiiefa*  franchises  secured  by 
thehr  charter,  were  the  subjects  of  appropriation  in  the  same  manner,  if  neces- 
sary for  the  railroad,  as  though  they  had  been  private  property.  Pierce's  Am. 
BaOr.  Law,  151  to  160.— Tils  Newoasde,  ^.,  RaUroad  Co,  v.  The  Peru,  f-c,,  RaU- 
road Co.,  3  Ind.  R.  469.-^7^!  Richmond,  ^.,  RaUroad  Co,  v.  The  Lovtiaa  RaU- 
road Co.,  13  How.  71.— Redf.  on  RaHw.,  p.  129. 

The  fint  verdict  was  properly  set  aside  for  the  incompetency  of  the  juror, 
Samud  Wehr, 

Counsel  for  appellants,  in  commenting  upon  the  action  of  the  Court  in  grant- 
ing the  new  trial  for  this  cause,  deny  that  it  is  one  recognized  by  the  statute, 
and  insist  that  if  it  is,  it  must  be  classed  as  "  misconduct  of  the  jury."  We  think 
that  placing  a  man  upon  the  jury  who  was  so  ignonnt  of  the  English  language 
that  he  <<  could  not  understand  the  evidence  of  witnesses,  the  argnment  of 
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Nov.  Term,    the  counsel,  or  tJie  instmctioiis  of  the  Conrt,"  which  ignorance  wu  unknown 
1859.       ^th  to  the  parties  and  the  Court  antil  after  the  rendition  of  the  Terdict,  was 

~~ 1 an  ''irregularity  in  the  proceeding!  of  the  Court,  by  which  the  party  was 

BTTE  Plank-  P'^^^'^^^  ^^  having  a  fair  trial/'  and  an  "accident  or  surpiise  which  ordi- 

BOAD  Co.     luury  prudence  could  not  have  guarded  against/'  and  was  llius  a  canse  for  a 

▼•  new  trial,  within  the  first  and  third  clauses  of  §  352,  2  B.  S.  p.  117. 

Ar^irT '&c        ^^  ^^  ^^  position  that  a  competent  juror  must  be  a  man  of  sound  mind, 

Railbo'd  Co!  ^^  ordinary  intelligence,  and  haying  a  sufficient  acquaintance  with  the  Etiglitk 

language  to  understand  the  evidence  of  the  witnesses,  and  the  inatmctions  of 

the  Court.    We  are  not  urging  a  standard  of  memory,  or  even  a  capacity  to 

comprehend  all  the  facts  and  instructions  in  a  complicated  trial  of  several  daya 

duration.   But  unless  a  man  understand  the  language  sufficiently  to  appreciate 

the  testimony  so  as  to  form  some  intelligent  judgment  of  what  it  proves,  and 

be  able  to  apply  the  instructions  of  the  Court  to  it,  he  ought  not,  in  justice  to 

parties,  to  be  permitted  to  sit  upon  a  jury.     Wehr  could  do  neither,  and  waa, 

therefore,  incompetent,  and  for  that  reason,  the  cause  was  not  tried,  in  the  first 

instance,  by  a  legal  jury.    We  quote  the  following  case  at  length,  upon  this 

point:   In  Hogshead  v.  The  State,  6  Humph.  59,  Bbbsb,  J., delivered  the  opinr 

ion  of  the  Court,  as  follows : 

"  The  plaintiff  in  error  was  indicted  fi>r  a  felony  in  passing  and  offering  to 
pass  a  counterfeit  Mexican  dollar.  The  defendant  below  elected  as  one  of  the 
jury,  an  individual  who,  it  seems  from  the  affidavits  made  to  procure  a  new 
trial  after  his  conviction,  was  of  intemperate  habits.  The  general  state  of 
these  habits  was  known  to  defendant  and  his  counsel,  but  the  latter  did  not 
know,  and  it  does  not  appear  that  the  firomer  knew,  that  these  habits  had  fipe- 
qucntly  produced  the  bodily  and  mental  disease  called  ddirivm  tremena  or  mania 
a  potu.  It  appears  from  the  affidavits  referred  to,  that  during  the  investigation 
of  the  cause  in  Court,  the  manner  of  the  juror  indicated  him  to  be  in  a  state 
of  dull  and  stupid  abstraction.  At  night  the  jury  were  taken,  in  care  of  an 
officer,  to  some  room  in  town,  to  consider  of  their  verdict,  and  to  be  kept  to- 
gether. About  eleven  o'clock  at  night,  the  juror  became  much  indisposed,  and 
was  threatened  with  spasms,  and  on  the  verge  of  an  attack  of  deUrium  tremens. 
"The  physician  who  usually  attended  him  on  such  occasions,  was  sent  for; 
and  he  testified,  that  from  the  condition  in  which  he  found  his  patient,  and 
from  the  knowledge  he  had  of  his  case  in  general,  and  from  attendance  on  him 
during  former  attacks,  that  he  could  not  have  been,  during  the  investigation  of 
the  cause  in  Court,  in  a  condition  to  have  possessed  himself  intelligently,  of 
the  fthcts  and  circumstances  of  the  case,  so  as  to  have  performed,  in  a  rational 
manner,  the  duties  of  a  juror.  In  the  morning,  the  juror  continued  dull  and 
stupid,  but  on  taking  a  draught  of  ardent  spirits  and  break&sting,  he  seemed 
pretty  well.  Some  of  the  jury  testified  that  he  manifested  more  intelligence 
than  they  had  expected,  in  discussing  with  them  the  testimony;  but  whether 
his  knowledge  in  this  respect,  was  the  result  of  attention  in  Court,  or  was 
picked  up  in  the  jury  room,  they  did  not  know.  It  does  not  i^pear  that  be- 
fore the  verdict  was  given,  the  prisoner  or  his  counsel  knew  of  the  condition  of 
the  juror  during  the  preceding  night.  Upon  the  whole  case,  we  think  the  pri- 
soner is  entitled  to  a  now  trial;  not  on  the  ground  that  the  juror  may  have 
been  under  the  influence  of  ardent  spirits,  as  stated  by  one  of  the  witnesses, 
when  he  first  entered  the  jury  box,  or  that  he  took  a  draught  of  ardent  spirits 
on  the  morning  the  verdict  was  rendered;  nor  on  the  ground  of  the  slight  sep- 
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•ration  of  the  jury,  which  became  necessary  when  the  physician  yisited  the    Not.  Term, 
juror  (where,  we  think,  it  is  shown  nothing  improper  took  place) ;  but  upon  the        1859. 

ground  that  it  is  probable  that  during  the  inyestigation  of  the  cause  in  Court,  — ' 

«dth,deUb««lonof.hej«y«ponU.elrTenUct,thcjn,»rin.Iu«tionw«     B^^jno,- 
not  In  a  state  of  mental  and  bodily  health,  enabling  him  to  perform  his  duties  y. 

intelligently;  and  that  tiie  &ct  was  unknown  to  the  Courts  to  the  counsel  on  Trb  Ivpiax- 
both  sides,  and  to  the  prisoner,  until  after  the  rerdict.  Let  a  new  trial  be  had  ^^^^i*;  ^'> 
m  this  case. 

The  cases  of  PoweH  y.  Grimei,  8  Ind.  B.  252,  Leppar  ▼.  Enderton,  9  id,  868, 
Oronk  y.  CoU,  10  id.  485,  decide  that  this  Court  will  be  yery  reluctant  to  differ 
with  the  Court  below  and  reyerse  its  judgment  where  a  new  trial  has  been 
granted  illegally.  In  the  case  of  Leppar  y.  Enderton,  a  new  trial  was  granted 
npon  grounds  repeatedly  held  by  this  Court  to  be  InsaiBdent,  and  yet  this 
Court  refused  to  reyerse  the  judgment  rendered  upon  the  second  yerdict.  The 
judge  in  this  case,  took  especial  pains  to  ascertain  the  incompetency  of  this 
juror,  by  a  personal  examination,  entirely  disregarding  ex  parte  affidayits,  and 
npon  that  examination,  fully  satisfied  himself  of  that  incompetency,  and  oon- 
Mquently,  of  die  nnfiumess  of  the  trial.  The  dedsion  in  Powell  y.  Grimei,  is 
conclusiye  that  this  Court  will  not  disturb  this  ruling,  and  thus  impeach  the 
intelligence  and  integrity  of  the  judge  who  was  not  satisfied  with  the  fairness 
of  the  first  trial. 

We,  therefore,  conclude  that  the  Court  committed  no  error  in  setting  aside 
the  first  yerdict  and  granting  a  new  trial.  \ 


■  ^1 


\ 


13    tQ8 
130    4^ 


Brannenburg  v.  The  Indianapolis,  Pittsburgh,  and 
Cleveland  Railroad  Company. 

One  substantive  and  complete  caose  of  action  arising  out  of  the  same  tort, 
cannot  be  divided  into  several  suits. 

Thus,  if  A,  have  two  horses  killed  by  the  cars  of  a  railroad  company,  at  the 
same  time  and  place,  and  he  sue  and  recover  for  the  value  of  one  of  them, 
he  cannot  afterwards  recover  in  an  acdon  for  the  value  of  the  other. 

ft 

APPEAL  from  the  Madison  Circuit  Court  Tue$da», 

Hanna,  J. — This  was  an  action,  commenced  before  a 
justice  of  the  peace,  for  the  value  of  a  mare  killed  by  the 
cars,  &C.,  of  the  company,  at  a  place  where  the  road  was 
not  fenced.  Answer  filed.  Trial;  and  judgment  for' the 
plaintiff  for  100  dollars.    Defendants  appealed  to  the  Cir- 
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Not.  Teon,  ciiit  Court,  where  the  plaintiff  filed  a  demurrer  to  the  first 

*^^*  paragraph  of  the  answer,  which  was  overruled,  and  judg- 

BKAHVKf-  ment  for  defendants. 

T.  The  said  paragraph  is,  in  substance,  that  if  the  anima], 

SSii?r*^;  &«•'  ^«  inj"«^'  «^-'"  ^a«  a*  *he  same  time  and  place  at 
Bjlilxo'd  Co.  which  another  horse  was  injured,  for  which  said  plaintifi 

brought  suit  before  said  justice  for  100  doU^s,  upon  which 
issue  was  joined,  and  upon  the  trial  judgment  was  recov- 
ered by  said  plaintiff  against  said  defendants  for  100  dol- 
lars, &c. 

The  question  argued  by  counsel,  is,  whether  the  plead- 
ings show  but  one  trespass,  and  if  so,  whether  a  separate 
suit  can  be  maintained  for  each  animal  killed. 

We  think  the  paragraph  of  the  answer  sufficiently  avers, 
that  at  the  same  time  and  place,  and  by  the  same  act,  two 
horses  of  the  plaintiff  were  killed  by  the  cars  of  the  de- 
fendants, and  that  the  plaintiff  had  sued  and  recovered  a 
judgment  for  the  value  of  one  of  said  animals. 

We  are  of  opinion  that,  under  the  circumstances  dis- 
closed in  this  case,  the  plaintiff  could  not  bring  a  separate 
suit  for  each  animal  killed. 

The  suit  was  brought  under  the  act  of  1853,  by  the  pro- 
visions of  which  it  is  not  necessary  to  aver  or  prove  negli- 
gence upon  the  part  of  the  servants  of  the  defendants,  to 
entitle  the  plaintiff  to  recover — ^the  road  not  being  fenced. 

It  has  been  several  times  decided  by  this  Court,  that  the 
jurisdiction  of  a  justice,  in  like  cases,  does  not  exceed  100 
dollars;  and  that  the  statute  of  1853  had  reference  only  to 
the  mode  of  proceeding,  and  proof  required,  in  cases  before 
a  justice.  That  in  actions  for  property  destroyed  or  in- 
jured, of  a  value  greater  than  the  jurisdiction  of  a  justice, 
or  rather  where  a  sum  beyond  that  jurisdiction  was  sought 
to  be  recovered,  the  common-law  rule  as  to  pleading  and 
proof,  still  obtains. 

If  the  answer  is  true,  in  the  case  at  bar,  the  defendants, 
by  the  act  complained  of,  destroyed  property  to  a  greater 
value  than  100  dollars.  If  the  plaintiff  was  permitted  to 
bring  two  suits,  he  could,  in  those  two  suits,  recover  the 
full  value  of  the  property,  Without  alleging  or  proving  neg- 
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ligence.  If,  in  seeking  to  recover  the  full  value,  he  should 
be  confined  to  one  action,  then  the  justice  would  have  no 
jurisdiction  to  that  amount,  and  he  would  be  compelled  to 
bring  the  suit  in  a  tribunal  governed  by  a  different  rule  of 
pleading  and  practice. 

It  is  not  necessary  for  us  to  decide  whether,  in  a  case 
where  the  anim^  by  one  act  destroyed  are  of  a  greater 
value  than  100  dollars,  the  owner  can  abandon  any  attempt 
to  recover  except  for  a  part,  within  the  jurisdiction  of  a 
justice,  or  not.  That  point  is  not  made,  and  cannot  arise 
in  this  case.  What  we  do  decide,  is,  that  one  substantive 
and  complete  cause  of  action,  arising  out  of  the  same 
tort,  cannot  be  divided  into  several  suits.  K  A  should 
shoot  into  a  flock  of  sheep  of  £.,  and  kill  half  a  dozen, 
we  cannot  think  that  half  a  dozen  rights  of  action  would 
thereby  accrue  to  B.;  he  would  be  entitled  to  a  recovery 
in  one  suit  for  the  whole  damage  done,  and  if  he  failed  to 
bring  his  action  for  the  whole  injury  sustained,  it  would  be 
his  own  fault.  White  v.  Mosely,  8  Pick.  358. — Smith  v. 
Jbnes^  15  Johns.  229. — Farrington  v.  Payw^  id,  432. — Perk. 
Pr.,  p.  119. —  3%e  Kalamazoo,  9  Eng.  Law  and  Eq.  558. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

JIf.  &  Robinson,  for  the  appellant. 

X  Dams,  for  the  appellees. 


Nov.  Term, 

1859. 

YiuvcuiAyE 

T. 
MiLLIXKir. 


<i  m^m  m 


Vancleave  and  Others  v.  Milliken. 

Complaint  to  recoTer  poflsesrion  of  land,  averring  tiiat  it  belongs  to  tiie 
plaintiffii  and  is  in  possession  of  the  d^endant,  and  had  been  for  six  yean. 
Answer,  the  statnte  of  limitations,  and  that  tiio  land  had  been  sold,  bj  order 
of  the  Probate  Conrt,  bj  an  administrator,  &c.,  in  1834,  nnder  whom  the 
defendant  holds  as  a  remote  vendee,  &c.,  and  that  the  snit  had  not  been 
commenced  within  fiTe  years  after  the  oonfirmadon  by  said  Conrt  of  said 
sale,  nor  within  twenty  years  after  the  cause  of  action  accrued.  Beply,  that 
the  plaintiffs  were  the  only  heirs,  &c, ;  that  they  were  not  made  parties  to 
any  application  to  sell  the  land,  nor  had  they  any  notice  thereof^  wherefore 
the  sate  was  Toid;  that  they  were  infants  at  the  time  of  the  sale,  and  nntil 
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Not.  Tenn,       the  jear  1845,  and  that  the  action  was  bion^t  witiiin  twenty  yean  after 
1859.  ^^7  curiTed  at  full  age.    Demmrer  snstained. 

Hdd,  that  the  pleadings  show  that  the  defendant,  by  yirtne  of  the  sale  and 
conyeyanoe  by  the  administrator,  confirmed  by  the  Conrt,  had  been  in  pos- 
MiLUxsir.        session  six  years,  under  color  of  title,  and  holding  adyersely  to  the  plain- 
tiffs; and  hence  the  limitations  of  ff  814,  215,  2  B.  S.  p.  75,  are  applicable. 


Vawoxaats 

T. 


^««fay,  APPEAL  from  the  Montgomery  Circuit  Court 

Hanna,  Jd — Suit  to  recover  the  possession  of  land,  and 
averment,  in  the  complaint,  that  it  belongs  to  the  plaintiffs, 
and  is  in  possession  of  the  defendant,  and  had  been  for  six 
years  past. 

Answer,  statute  of  limitations,  generally;  and  that  the 
land  had  been  sold  by  order  of  the  Probate  Court,  by  the 
administrator  of  the  estate  of  the  elder  Vancleave^  to  one 
Lane^  on  the  12th  day  of  July^  1834,  under  whom  the  de- 
fendant  holds  as  a  remote  vendee,  &c.;  and  that  the  suit 
had  not  been  commenced  within  five  years  after  the  con- 
firmation by  said  Court  of  said  sale;  nor  within  twenty 
years  after  the  cause  of  action  accrued. 

Reply,  that  plaintiflEs  were  the  only  heirs  of  the  said 
Vancleave^  deceased,  and  that  they  were  not  made  parties 
to  any  application  to  sell  said  lands,  nor  had  they  any  no- 
tice thereof,  and  that,  therefore,  said  sale  was  void;  that 
they  were,  at  the  time  of  said  sale,  infants,  and  so  contin- 
ued until  the  year  1845,  and  that  said  action  was  brought 
within  twenty  years  after  they  arrived  at  full  age. 

Demurrer  to  the  reply  sustained. 

This  raises  the  only  question  in  the  case. 

By  a  general  statute,  actions  for  the  recovery  of  the 
possession  of  lands  must  be  brought  within  twenty  years. 
2  R.  S.  p.  76»  By  another  section,  an  action  to  recover 
lands  sold  by  an  administrator,  upon  a  judgment  directing 
such  sale,  brought  by  a  party  to  the  judgment,  &c.,  must 
be  so  brought  within  five  years  after  the  sale  is  confirmed, 
i/.,  p.  75.  It  is  further  provided  (ui,  §  215)  that  "any  per- 
son being  under  legal  disabilities  when  the  cause  of  action 
accrues,  may  bring  his  action  within  two  years  after  the 
disability  is  removed." 

The  only  question,  in  the  case  at  bar,  is,  whether  these 
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latter  limitatioDB  are  applicable  herein,  under  the  circum-   Nor.  Tenn, 
stances*  1859. 


It  is  insisted  that  the  pleadings  show  that  the  whole  Vaholbatv 
proceedings  of  the  Probate  Court,  upon  the  application  to  iCiLiJua- 
sell  said  lands  by  the  administrator,  were  void,  because  the 
record  in  the  said  application  to  sell  does  not  show  that 
the  heirs  of  the  decedent,  the  present  plaintiffs,  were  noti- 
fied of  the  pendency  of  such  proceedings;  and  that,  there- 
fore, the  deed  based  upon  those  proceedings  is  a  nuUity; 
and  that  no  such  rights  could  be  acquired,  by  virtue  of 
said  deed  and  possession  held  under  the  same,  as  would 
enable  the  defendant  to  avail  himself  of  the  limitations 
last  above  referred  to. 

The  case  of  PiUow  v.  Roberts,  13  How.  (U.  S.)  472,  is 
somewhat  in  point.  That  was  an  action  of  ejectment,  in 
which  the  plaintiff  relied  upon  a  regular  chain  of  title 
from  the  United  States  to  himself.  The  defendant  relied 
upon  a  tax  title,  and  possession  for  more  than  five  years 
nnder  it.  The  Court  passed  upon  the  question  of  the  ad- 
missibility of  the  tax  collector's  deed  as  evidence;  but, 
also,  held  further,  that,  '^  assuming  these  deeds  to  be  irregu- 
lar and  worthless,  the  Court  erred  in  refusing  to  receive 
them  in  evidence,  in  connection  with  proof  of  possession, 
in  order  to  establish  a  defense  under  the  statute  of  limita- 
tions." That  statute  (of  the  state  of  Arkansas^  where  the 
land  was  situate),  provided  that  <<  actions  against  the  pur- 
chaser, &c.,  for  the  recovery  of  lands  sold  by  any  collector 
of  the  revenue  for  the  non-payment  of  taxes,  shall  be 
brought  within  five  years  after  the  date  of  such  sales,  and 
not  after."  It  is  held  by  the  Court,  in  that  case,  that  such 
statutes  are  statutes  of  repose,  and  that  it  is  not  necessary 
that  he  who  claims  their  protection  should  have  a  good  ti- 
de; that  such  statutes  would  be  of  little  use  if  they  pro* 
tect  those  only  who  could  otherwise  show  an  indefeasible 
title  to  the  land;  and,  hence,  color  of  title,  even  under  a 
void  and  worthless  deed,  has  always  been  received  as  evi- 
dence that  the  person  in  possession  claims  for  himself, 
and,  of  course,  adversely  to  all  the  world. 

In  Massachusetts^  it  has  been  held,  since  the  case,  ol 
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Not.  Tenn,    Mdrston  V.  HobbSy  2  Mass.  R.  439,  that  the  actual  posses- 
1859.      QiQn  of  land  under  a  claim  of  title,  whether  well  founded 
Vakclbatb  or  not,  constitutes  seisdn.     See  4  Mass.  R.  408;  id,  441; 
MiLLWBH.    17  id.  213;  6  Pick.  217;  6  Met  439.    Other  states  have, 
also,  made  decisions  to  the  same  effect,  in  some,  and  in 
others,  having  a  strong  tendency  that  way.   Collier  v.  Gam- 
bell,  10  Mo.  R.  M%—Brookly  v.  Hathaway,  20  Maine  R. 
255.— Willard  v.  TwUchell,  1  N.  Hamp.  R.  178.— 3  Ohio 
R.  218^10  id.  317.— 17  id.  60.— 21  Wend  120. 

In  our  own  state,  it  has  been  decided  that  where  there 
has  been  an  unauthorized  entry  upon  lands,  the  title  must, 
of  necessity,  be  limited  to  the  lands  over  which  visible  au- 
thority has  been  exercised;  but  the  Court  say,  "where  a 
party  is  in  possession,  under  and  pursuant  to  a  state  of 
facts  which,  of  themselves,  show  the  character  and  extent 
of  his  entry  and  claim,  the  case  is  entirely  different;  and 
such  facts,  whatever  they  may  be  in  a  given  case,  perform 
sufficiently  the  office  of  color  of  title."  Bell  v.  Longworthj 
6  Ind.  R.  277. 

The  only  remaining  point  is,  whether  the  pleadings 
sufficiently  show  possession  for  the  time  named,  to-wit, 
five  years  after  the  confirmation  of  the  sale,  and  two  years 
after  the  plaintiffs  arrived  at  age;  or,  if  not,  what  is  the 
effect  of  the  statute,  without  reference  to  the  question  of 
possession? 

Whether  the  defendant^  or  those  under  whom  he  claims, 
was  in  possession  of  said  land  from  1834,  is  not  directly 
averred;  but  it  is  admitted,  in  the  answer,  that  he  is  in 
possession  by  virtue  of  certain  judicial  proceedings  and  a 
deed  of  conveyance,  all  of  which  are  matters  of  public 
record.  He  had  been,  by  the  plaintiffs'  own  showing,  in 
possession  for  six  years,  and,  according  to  the  pleadings, 
in  our  opinion,  in  under  color  of  title,  and  holding  ad- 
versely to  the  plaintiffs.  If  the  pleadings  were  silent  as  to 
the  question  of  possession,  for  a  length  of  time  preceding 
the  commencement  of  the  suit,  what  presumption,  if  any, 
would  have  arisen  as  to  that  point,  we  need  not  decide, 
nor  need  we  intimate  what  the  decision  would  be  in  a  case 
where  neither  party  was  in  actual  possession. 


OF  THE  STATE  OF  INDIANA, 


109 


The  appellants  rely  upon  the  caae  of  Doe  v.  Bowen,  8   Not.  Term, 
Ind.  R.  197.     In  that  case,  no  qaestion  was  made  as  to       ^^9* 
limitation. 

The  demurrer  was  properly  sustained  to  the  reply. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

&  0.  WiUsan  and  /.  E.  McDonaldy  {os  the  appellants. 

X  NayloTj  for  the  appellee. 


Wsi«HT 

V. 

Huaaxs. 


•  •••  » 


Wright  and  Another  i;.  Hughes. 


Suit  npon  a  promissory  note.  One  of  the  defendants,  as  treasurer  of  The  Lo- 
ganaport  Insurance  Company,  had  drawn  certain  orders  upon  the  company, 
in  the  similitado  of  bank  notes,  and  intended  for  drcnlation  as  nieh,  which 
were  accepted  by  the  secretary  of  the  company.  The  following  is  a  sample : 
"Logansport  Insurance  Company:  Fay  one  dollar  on  demand  to  the  bearer. 
Logansport,  May  I,  1850."  The  orders  were  circnlated  as  money.  The 
treasnrer  requested  the  plaintiff  to  redeem  the  orders,  and  jnoBiised  to  pay 
lum  the  amooDt  he  might  redeeuL  Bat  when  the  plaintiff  had  redeemed 
orders  to  the  amount  of  800  dollars,  the  treasurer,  not  being  prepared  to  pay, 
gare  the  note  in  snit.  General  yerdict  for  the  plaintiff,  together  with  the  fol- 
lowing answers:  "Qaestion — ^'Was  said  note  given  at  the  date  thereof,  for 
and  in  consideration  of  the  sorrender,  by  the  plaintiff  to  the  defendant,  of 
SOO  dollars,  the  omoant  of  the  issaes  or  circalation  of  the  Logansport  Insur- 
once  Company?'  Answer — 'Yes.'  Qaestion — 'Was  the  issae  of  the  currency 
of  the  Logansport  Insurance  Company  fraudulent  and  Toid?'  Answer — *Yes.' 
Qaestion — 'Did  the  plaintiff  redeem  and  take  up  SOO  doUars  of  the  issaes  or 
circalation  of  said  company,  at  the  request  of  the  defendant,  and  npon  his 
promise  to  reimburse  the  plaintiff? '    Answer — 'Tes.'" 

Held,  1.  That  the  special  findings  are  consistent  with  the  general  yerdict,  and 
the  judgment  right  upon  the  facts  stated,  if  tiie  plaintiff  could  recoyer  at  all. 

8.  That  tiie  consideration  of  the  note  was  legal,  and  the  plaintiff  was  entitled 
toreooyer. 


APPEAL  from  the  Cdss  Court  of  Common  Heas. 

WoRD£N,  J. — Suit  by  the  appellee  against  the  appellants 
on  a  note  for  800  dollars.  Trial;  verdict  and  judgment  for 
the  plainti£f,  over  a  motion,  by  defendants,  for  a  new  trial. 

Two  points,  only,  are  made  by  counsel  for  appellants, 
for  the  reversal  of  the  judgment,  viz.: 


Nc 


S9. 
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Not.  Term,       First.  That  the  consideration  of  the  note  was  illegal; 
1859.      and 

WstaRT         Second.  That  the  verdict  was  insufficient  to  warrant  the 
HvoHBB.     judgment. 

It  appears  by  the  evidence,  that  the  appellant,  WUliam 
L.  Brown^  was  the  treasurer  of  the  Logcmsport  Insurance 
Company^  and  the  principal  manager  of  its  affairs.  He 
had  drawn  sundry  orders  upon  the  company  for  one,  two, 
and  five  dollars,  which  orders  had  been  accepted  by  the 
secretary  of  the  company.  The  following  is  a  sample  of 
the  orders,  viz. : 

'^  Logansport  Insurance  Company^  pay  one  dollar  on  de- 
mand to  the  bearer.    Logansport,  May  1, 1850. 
«  Capital,  $100,000.  W.  L.  Brown. 

"  Accepted,  D.  M.  Dunn,  Secretary." 

These  orders  were  in  circulation  as  money. 

Before  the  making  of  the  note  sued  on,  Brovm  had  re- 
quested the  plaintiff  below  to  redeem  said  orders,  and  pro- 
mised to  pay  him  whatever  amount  he  should  redeem. 
The  plaintiff,  who  had  no  connection  with  the  insurance 
company,  upon  the  promise  of  said  Brown  to  reimburse 
him,  redeemed  and  took  up  the  aforesaid  orders  to  the 
amount  of  800  dollars,  and  brought  them  to  Brown^  who, 
not  being  then  prepared  to  pay  the  amount,  gave  the  note 
in  question,  with  Wright  as  surety. 

The  jury  found  a  general  verdict  for  the  plaintiff,  and 
also  returned  answers  to  numerous  questions  of  fact  pro- 
pounded to  them,  and  amongst  others,  the  following: 

"  Question  1 — Was  said  note  given,  at  the  date  thereof, 
for  and  in  consideration  of  the  surrender,  by  the  plaintiff 
to  the  defendant.  Brown,  of  800  dollars,  the  amount  of 
the  issues  or  circulation  of  the  Logansport  Insura/nce  Com' 
pony? 

"  Answer — Yes." 

"  Question  19 — Was  the  issue  of  the  currency  of  the 
Logansport  Insurance  Company  fraudulent  and  void? 

"  An&wer — Yes." 

The  appellants  insist  that  the  answers  thus  given,  show 
such  a  state  of  facts  as  will  not  warrant  a  recovery,  and 
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being  inconsistent  with  the  general  verdict,  that  the  jndg-  ^o^-  Term, 
ment  is  erroneous.     The  jury,  however,  answered  another       ^^^* 
interrogatory  in  such  a  manner  as  to  materially  modify     Wbioht 
and  explain  the  answer  first  above  given,  as  follows:  Hvohss. 

^  Question  5 — Did  the  plaintiff  redeem  and  take  up  800 
dollars  of  the  issues  or  circulation  of  said  company  at  the 
request  of  the  defendant,  Brown,  and  upon  his  promise  to 
reimburse  the  plaintiff? 
.  "  Answer — Yes." 

The  answers  must  be  taken  together,  and  thus  taken, 
they  show  that  the  plaintiff  was  requested  by  Browfk,  to 
take  up  and  redeem  the  paper,  with  a  promise  of  reimburse* 
ment,  and  that,  in  pursuance  of  such  request  and  promise, 
the  plaintiff  took  up  and  redeemed  the  paper,  and  surren- 
dered it  to  Brown,  in  consideration  of  which  the  note  was 
given.  These  special  findings  are  entirely  consistent  with 
the  general  verdict,  and  the  judgment  is  right,  if,  upon  the 
facts  above  stated^  the  plaintiff  is  entitled  to  recover  at 
all. 

This  brings  us  to  the  question  first  raised  by  counsel,  as 
to  the  legality  of  the  consideration  of  the  note. 

Prom  the  evidence,  it  is  apparent  that  the  paper  taken 
up  and  redeemed  by  the  plaintiff,  and  more  of  the  same 
character,  was  designed  and  intended  to  circulate,  and  to 
some  extent  did  circulate,  as  bank  bills.  For  the  purposes 
of  this  case,  we  may  assume  that  the  charter  of  the  com- 
pany did  not  authorize  the  issuing,  by  the  company,  of  any 
such  paper.  The  paper,  then,  supposing  it  to  have  been 
that  of  the  company,  was  void,  and  the  company  not  lia- 
ble therefor.  Smead  v.  The  Indianapolis,  Spc,  BaUrocui  Co., 
Hind.  11.104. 

Notes  issued  by  an  unauthorized  bank,  are  void,  and  the 
individual  stockholders  are  not  liable  upon  them.  Brown 
V.  KUUan,  11  Ind.  B«  449.  Such  notes  are  not  a  good  con- 
sideration for  a  promissory  note.  Scinner  v.  Deming,  2  id, 
558. 

The  paper  in  question,  supposing  it  to  be  that  of  the 
Logansport  Jbisurance  Compofny,  was,  perhaps,  void,  and  in 
itself,  not  a  good  consideration  for  a  promissory  note.  But 


113  CASES  IN  THE  SUPEEME  COURT 

Not.  Tenn,  i^hether  it  was  the  paper  of  the  company,  or  merely  that 
^^^*  of  Broion^  accepted  by  the  company,  we  need  not  decide 
Wright  for  the  purposes  of  this  case.  Btown^  to  be  sure,  was 
HvoBM.  treasurer  of  the  company,  and  transacted  its  principal 
business;  but  the  orders  in  question  do  not  purport  to  be 
drawn  by  the  company,  but  by  Brown,  and  that  without 
anything  being  stated  on  the  face  of  the  paper  to  show 
that  he  was  acting  for  the  company  in  thus  drawing.  The 
drawing  of  these  orders  seems  to  have  been  the  indiyidual 
act  of  Brown;  and,  according  to  the  case  of  M*  Chtre  v. 
Bewnettj  1  Blackf.  189,  might  bind  him,  though  the  corpo- 
ration had  no  authority  to  draw  such  paper.  See,  also, 
Crum  v.  Bogd,  9  Ind.  B.  289,  where  it  is  held  that  "an 
agent  who  binds  himself  personaUy  to  pay,  will  be  liable, 
although  the  consideration  may  move  to  his  principal." 

These  orders  were  drawn  upon,  and  accepted  by  the 
company,  and  although  the  acceptance  might  be  void,  as 
not  being  within  the  powers  of  the  company,  still  Broum 
might  be  liable  as  drawer,  if  the  drawing  be  considered  his 
individual  act.  If,  on  the  other  hand,  these  orders  be 
deemed  to  be  drawn  by  the  company,  then  they  amount 
to  promissory  notes,  being  drawn  by  the  company  upon  it- 
self. Si.  James?  Church  v.  Moore,  l*Ind.  R.  289.— 2%e 
Marion^  SfC.,  Railroad  Co.  v.  DUlonj  7  id.  404. 

It  may  be  remarked,  that  at  the  time  of  drawing  the 
orders  in  question,  we  had  a  statute  providing  ^  That  all 
bills  of  any  denomination  whatever,  hereafter  to  be  issued 
by  any  individual  or  individuals,  company  or  corporation, 
in  this  state,  other  than,  the  State  Bank  of  Jbidianay  either 
in  the  form  of  certificates  or  receipts  for  the  deposit  of 
money,  or  of  promises  to  pay  the  bearer,  or  any  specific 
person,  any  sum  whatever,  for  the  purpose  of  being  used 
as  a  circulating  medium,  or  as  a  substitute  for  bank  notes, 
shall  be  deemed  as  fraudulent  and  void."  BL  S.  1843,  p. 
1042. 

If  the  orders  in  question  are  not  to  be  deemed  as  having 
been  drawn  by  the  company  upon  itself,  and,  therefore, 
equivalent  to  "promises  to  pay  the  bearer,"  it  may  be  ques- 
tionable whether  they  come  within  the  terms  of  the  stat- 
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ate,  as  they  are  not  '^in  the  form  of  certificates  or  receipts   ^ot.  Twm, 
for  the  deposit  of  money."  ■^'^^* 

But  we  decide  nothing  upon  this  qnestion,  as  the  con-     Wkxobt 
chision  to  which  we  have  come  renders  it  unnecessary.     Huoi 
We  place  the  case  upon  the  assumed  ground,  that  the  or^ 
ders  were  issued  without  authority,  and  in  violation  of  law, 
and  were  fraudulent  and  void. 

The  issuing  and  putting  in  circulation  of  the  orders,  if 
anything,  constitutes  the  violation  of  law.  It  was  cer- 
tainly legal,  and  morally  right,  for  the  persons  who  made 
and  put  in  circulation  the  paper  in  question,  to  redeem  it 
This  was  prohibited  by  no  statute  or  rule  of  the  common 
law.  The  persons  who  had  perpetrated  the  fraud,  by  put- 
ting In  circulation  paper  which  they  were  not  bound 
to  pay,  had  the  right,  legally  and  morally,  to  remedy 
the  wrong,  by  redeeming  the  paper.  This  they  might 
do,  either  personally,  or  through  the  agency  of  others. 
JSrawnfs  name  was  attached  to  this  paper  as  drawer,  either 
personally,  or  on  behalf  of  the  company,  and  he  had  a 
ri(;ht  to  redeem  it,  and  for  that  purpose,  to  employ  the 
plainti£  The  contract  between  them  had  no  connection 
ivith  the  original  violation  of  law,  which  was  the  issuing 
and  putting  in  circulation  of  the  orders.  The  fact  that 
the  plaintiff  was  redeeming  the  paper,  might  have  given  it 
additional  credit  and  circulation,  but  that  cannot  render 
the  redemption  of  it  illegal.  It  is  clear  to  our  minds  that 
there  was  nothing  illegal  in  the  redemption  of  the  paper, 
or  the  contract  between  the  plaintiff  and  Brown  for  that 
purpose,  and,  therefore,  the  consideration  of  the  note  was 
not  illegal.  This  view  is  not  only  sustained  by  principlei 
but  by  very  high  authority. 

The  case  of  Armstrong  v.  Toler^  11  Wheat.  358,  is  in 
point.  The  action  was  assumpsit  brought  by  Toler  against 
Amutrongj  to  recover  a  sum  of  money  paid  by  Toler  on 
account  of  goods,  the  [»roperty  of  Armstrong  and  others, 
consigned  to  Toltr^  which  had  been  seized  and  libelled  in 
the  District  Court  of  Maine^  in  the  year  1814,  as  having 
been  imported  contrary  to  law.  The  goods  were  shipped 
during  the  late  war  with  Oreat  BrUain^  at  St.  Johns^  for 
Vol.  XIIL- 
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Not.  Term,    Armstrong  and  other  citizens  of  the  United  States,  and 
^^^*      consigned  to  Toler^  who  was  a  domiciled  citizen  of  the 

^  Wbioet  United  States.  The  goods  were  delivered  to  the  agent  of 
HnoHBs.  the  claimants,  on  stipulation  to  abide  the  event  of  the  suit, 
Toler  becoming  liable  for  the  appmised  value;  and  Arm' 
Strang's  part  of  the  goods  were  afterwards  delivered  to 
him  on  his  promise  to  pay  Toler  his  proportion  of  any 
sum  for  which  Toler  might  be  liable,  should  the  goods  be 
condemned.  The  goods  having  been  condemned,  Toler 
paid  their  appraised  value,  and  brought  this  action  to  re- 
cover back  from  Arfnstrong  his  proportion  of  the  amount. 
At  the  trial  below,  the  defendant  resisted  the  demand,  ou 
the  principle  that  the  contract  was  void,  as  having  been 
made  on  an  illegal  consideration.    The  plaintiff  recovered, 

*  and  the  judgment  was  affirmed  by  the  Supreme  Court. 

Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
Court,  said: 

^  Questions  upon  illegal  contracts  have  arisen  very  often, 
both  in  England  and  in  this  country;  and  no  principle  is 
better  settled  than  that  no  action  can  be  maintained  on  a 
contract,  the  consideration  of  which  is  either  wicked  in  it- 
self, or  prohibited  by  law.  How  far  this  principle  is  to 
affect  subsequent  or  collateral  contracts,  the  direct  and  im* 
mediate  consideration  of  which  is  not  immoral  or  illegal, 
•  is  a  question  of  considerable  intricacy,  on  which  many 
controversies  have  arisen,  and  many  decisions  have  been 
made.  In  Faikney  v.  Reynons,  4  Burr.  2069,  the  plaintiff 
and  one  Richardson  were  jointly  concerned  in  certain  con- 
tracts prohibited  by  law,  on  which  a  loss  was  sustained, 
the  whole  of  which  was  paid  by  the  plaintifTs;  and  a  bond 
was  given  to  secure  the  repayment  of  Richardson^ s  propor- 
tion of  the  loss.  To  a  suit  on  this  bond,  the  defendants 
pleaded  the  statute  prohibiting  the  original  transaction, 
but  the  Court  held  on  demurrer  that  the  plaintiff  was  enti- 
tled to  recover.  Although  this  was  the  case  of  a  bond, 
the  judgment  does  not  appear  to  have  turned  on  that  cir- 
cumstance. Lord  Mansfield  gave  his  opinion  on  the 
general  ground,  that  if  one  person  apply  to  another  to 
pay  his  debt  (whether  contracted  on  the  score  of  usury 
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or  for  any  other  purpose),  he  is  entitled  to  recover  it  back  Nor.  Term, 
again.  This  is  a  strong  case  to  show  that  a  subsequent  ^^^' 
contract,  not  stipulating  a  prohibited  act,  although  for  W«a.T 
money  advanced  in  satisfaction  of  an  unlawful  transao-  Hua^. 
tion,  may  be  sustained  in  a  Court  of  justice.  *  »  ♦  * 
In  the  case  of  Petrie  v.  Hanwapj  3  T.  B.  418,  the  testa- 
tor of  the  plaintifis  was  engaged  with  the  defendant  and 
others  in  stock  transactions,  which  were  forbidden  by  law, 
on  which  considerable  losses  had  been  sustained,  which 
were  paid  by  PortiSj  their  broker.  Keeble  repaid  the  bro- 
ker the  whole  sum  advanced  by  him  except  «£84,  which 
was,  in  part,  the  defendant's  share  of  the  loss,  for  which 
Keeble  drew  a  bill  on  the  defendant,  which  was  accepted. 
The  bill  not  being  paid,  a  suit  was  brought  upon  it  by 
PorHs  against  the  executors  of  Keeble^  and  judgment  was 
obtained,  they  not  setting  up  the  illegal  consideration. 
The  executors  brought  this  action  to  recover  the  money 
they  had  paid,  and  it  was  held,  by  three  judges  against 
one,  on  the  authority  of  Faikney  v.  Reynonsj  that  the 
plaintiflb  could  maintain  their  action.  A  distinction  was 
taken  in  cases  where  money  was  paid  by  one  person  for 
another,  for  an  illegal  transaction,  by  which  the  parties 
were  not  bound;  between  a  voluntary  payment,  and  one 
made  on  the  request  of  the  party;  between  an  assumpsit 
raised  by  operation  of  law,  and  an  express  assumpsit. 
Although  the  former  would  not  support  the  action,  it  was 
held  that  the  lattei  would.  This,  also,  is  a  strong  case  to 
show  that  a  new  contract,  by  which  money  is  advanced  at 
the  request  of  another,  or,  which  is  the  same  thing,  where 
there  is  an  express  promise  to  pay,  may  sustain  an  action, 
although  the  money  was  advanced  to  satisfy  an  illegal 
claim.  In  Farmer  v.  Russellj  1  B.  and  P.  295,  it  was  held 
that  if  A.  is  indebted  to  £.  on  a  contract  forbidden  by  law, 
and  pays  the  money  to  C.  for  the  use  of  J7«,  a  Court  will 
give  judgment  in  favor  of  B.  against  C.  for  this  money. 
In  this  case,  B.  could  not  have  recovered  against  A.;  but 
when  the  money  came  into  the  hands  of  C,  a  new  promise 
was  raised  on  a  new  consideration,  which  was  not  infected 
by  the  vice  of  the  original  contract.    In  this  case,.  Chief 
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Not.  Term,  Justice  Eyre  said  that  the  plaintifTs  demand  arose  simply 
•*-^^'  from  the  circumstance  that  money  was  put  into  the  bands 
Wkioht  of  (7.  for  his  use;  and  Justice  Buller  said  that  the  action 
HuoHXB.  did  not  arise  on  the  ground  of  the  illegal  contract.  Yet,  in 
this  case,  A!z  original  title  to  the  money  was  founded  on 
an  unlawful  contract,  and  he  could  not  have  maintained 
an  action  against  B*  The  general  proposition  stated  by 
Lord  Mansfield,  in  Faikney  v.  ReynonSy  that  if  one  per- 
son  pay  the  debt  of  another,  at  his  request,  an  action  may 
be  sustained  to  recover  the  money,  although  the  original 
contract  was  unlawful,  goes  far  in  deciding  the  question 
now  before  the  Court  That  the  person  who  paid  the 
money  knew  it  was  paid  in  discharge  of  a  debt  not  recov- 
erable at  law,  has  never  been  held  to  alter  the  case." 

The  case  of  Armstrong'  v.  Tolerj  and  the  authorities 
therein  cited,  establish  the  legality  of  the  consideration  of 
the  note  sued  upon  in  the  case  at  bar,  and  also  its  suffi- 
ciency. Had  the  orders  been  redeemed  by  the  plaintiff, 
without  a  previous  request  or  promise  of  reimbursement, 
perhaps  the  surrender  of  them  would  not  have  been  a  suf- 
ficient consideration  for  the  note.  In  such  case,  there 
would  have  been  a  mere  moral  obligation,  which,  without 
some  precedent  good  consideration,  is  not  sufficient  to  sus- 
tain an  express  promise.  Wiggins  v.  Keizerj  6  Ind«  R.  252. 
But  such  was  not  the  case.  The  plaintiff,  at  the  request 
of  Brown^  and  upon  his  promise  of  reimbursement,  re- 
deemed the  orders. 

The  case  falls  within  another  principle  decided  in  Wig^ 
gins  V.  Keizer,  supra.  It  was  there  held  that  the  father  of 
a  bastard  child  is  not  (without  an  order  of  filiation)  liable 
for  its  support,  and  that  a  promise  by  such  father  to  pay 
for  the  past  support  of  such  child  is  not  binding,  but  that 
a  promise  for  the  future  support  of  such  child  is  based 
upon  a  sufficient  consideration  and  binding.  So  here,  the 
orders  having  been  redeemed  in  pursuance  of  a  previous 
request  and  promise  of  reimbursement,  such  promise  was 
valid  and  binding,  and  afforded  a  sufficient  consideration 
for  the  note.  Had  the  note  not  been  given,  an  action 
might  have  been  maintained  on  the  agreement  for  the 
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money  expended  in  the  redemption  of  the  orders.   "  Where   Not.  Term, 
money  has  been  paid  at  the  request  of  the  defendant,       lo^9, 
either  express  or  implied,  it  may  be  recovered  as  money      Soobbt 
paid  to  the  nse  of  the  defendant,  though  paid  in  satisfac-       Bou. 
tion  of  a  claim  against  the  defendant  which  could  not 
have  been  enforced  at  law/*     Chit,  on  Cont.,  694.    See, 
also,  Pawle  v.  Chmn^  4  Bing.  (N.  C.)  448. 

We  are  of  opinion  that  the  judgment  is  right,  and  it  . 
must,  therefore,  be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

H,  P.  Biddle  and  B.  W.  Peters^  for  the  appellants. 

D.  D.  PraUj  for  the  appellee. 


.  ^•*  > 


SCOBEY   V,   Ross. 

An  agreement  by  which  an  attoraej  is  to  receiye  for  his  serrices  in  recoyering  jg|    HI 

a  claim,  a  part  of  the  claim  or  thing  to  be  recovered,  is  champertous  and  — ' 

Toid. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas.    l^^l^Vr 
WoRDEN,  J^ — Complaint  by  the  appellant  against  the 
appellee,  upon  the  following  instrument,  viz.: 

^'  Oreensburghy  Indiana^  September  21, 1846. 
^  I,  Nancy  Cole^  alias  Nancy  Ross^  have  employed  Charles 
H»  Test  and  X,  &  Scobey^  as  attorneys  to  collect  a  judgment 
rendered  by  the  judges  of  the  Decatur  Circuit  Court,  in 
chancery  sitting,  in  my  favor  against  John  Ross^  in  a  suit 
for  divorce,  for  500  dollars,  and  I  agree  to  pay  said  Test 
and  Scobey  150  dollars  of  said  judgment  for  their  services, 
when  they  shall  collect  the  same. 

[Signed]  ^^  Nancy  Ross^ 

his 

"by  William  X  Cole." 

mark. 
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Not.  Term, 

.  1859. 

SOOBBT 
V. 

Bobs. 


Deimirrer  sustained  to  the  complaint,  and  exception 
taken. 

The  only  question  raised  in  the  case,  is,  whether  the  in- 
strument is  valid;  or  void  on  the  ground  of  champerty. 

We  have,  perhaps,  never  had,  in  this  state,  any  statute 
on  the  subject  of  champerty  and  maintenance;  but  the 
common  law,  and  the  English  statutes  on  that  subject, 
have  prevailed  here  since  the  year  1818.  Vide  R.  S.  1843, 
p.  1030.     Also,  1  R.  S.  p.  352. 

There  is  some  discrepancy  between  authors,  as  to  the 
exact  definition  of  champerty.  Blackstone  defines  it  as 
follows,  viz.:  "Champerty,  campi  partitio,  a  species  of 
maintenance,  and  punishable  in  the  same  manner,  being  a 
bargain  with  a  plaintiff  or  defendant  to  divide  the  land  or 
other  matter  sued  for  between  them,  if  they  prevail  at  law, 
whereupon  the  champertor  is  to  carry  on  the  suit  at  his 
own  expense."  4  Blacks.  Comm.  135.  Other  authors 
adopt  substantially  the  same  definition.  According  to  this 
definition,  the  instrument  sued  upon  is  not  champertous, 
there  being  no  agreement  on  the  part  of  Test  and  Scobet/y 
to  carry  on  any  suit  that  might  be  necessary  in  the  collec- 
tion of  the  judgment  mentioned,  at  their  own  expense. 
But  other  elementary  writers  give  a  definition  not  embrac- 
ing the  idea,  that  to  constitute  the  offense,  it  is  necessary 
that  there  should  be  an  agreement  to  canry  on  the  suit  at 
the  expense  of  the  champetor.  The  remarks  of  the  Court 
in  the  case  of  Lathrqp  v.  The  Amhv/rst  Banky  9  Met.  489, 
are  appropriate  here.  "  It  was  suggested,"  says  Dewey,  J., 
"in  the  argument,  that  the  facts  here  shown  do  not  bring 
the  case  strictly  within  the  definition  of  champerty,  as  the 
plaintiff  was  not  to  conduct  the  suit  wholly  at  his  own  ex- 
pense, but  was,  in  the  event  of  a  failure  to  sustain  the  ac- 
tion, to  be  remunerated  for  his  actual  expenses.  It  is  true 
that  some  of  the  elementary  books,  in  defining  champerty, 
say  that  Hhe  champertor  is  to  carry  on  the  suit  at  his  own 
expense;'  as  4  Blacks.  Comm.  135;  Chit,  on  Cont.  (5th 
Am.  ed.)  675.  Other  books  of  ^ual  authority  omit  this 
part  of  the  definition  of  champerty;  as  1  Hawk.,  ch.  84, 
§1;  Coke  Lit.  368,  6." 
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In  Stanley  v.  Jones^  7  Bing.  369,  it  was  said  by  Tindal,   Not.  Tenn, 
C.  J.,  that,  "The  oflfense  of  champerty Ib  defined  in  the  old       ■*-^^* 
books,  to  be  the  unlawful  maintenance  of  a  suit,  in  con-     Scobxt 
sideration  of  some  bargain  to  have  a  part  of  the  thing  in       iu>m. 
dispute,  or  some  profit  out  of  it.  That  this  was  considered 
in  earlier  times,  and  in  all  countries,  an  oflfense  pregnant 
with  great  mischief  to  the  public,  is  evident,  from  the  pro« 
visions  made  by  our  own  law,  in  the  statutes  of  Westmm* 
ster^  first  and  second,  and  from  the  language  of  the  dvil 
law,  which  was  afterwards  received  as  the  law  over  the 
greater  part  of  the  continent.^' 

In  Sedgwick  v.  Sianianj  4  Kern.  289,  the  above  definition 
is,  in  substance,  adopted  from  Hawkins j  with  the  additional 
remark  that  "  The  gist  of  the  offense,  therefore,  consists  in 
the  mode  of  compensation,  irrespective  of  the  particular 
manner  in  which  the  suit  is  to  be  maintained,  because  all 
maintenance  of  a  suit  by  a  stranger,  was,  at  common  law, 
unlawfoL'' 

The  cases  hereinafter  cited,  abundantly  establish  the 
proposition  that  a  contract  may  be  champertous  and  void^ 
although  there  be  no  stipulation  as  to  the  expenses  of  the 
suit.  ' 

The  contract  in  question,  was  one  by  which  Test  and 
Scobey  were  to  be  paid  for  their  services  in  collecting  the 
judgment  (whether  by  execution,  suit  in  chancery,  or  other- 
wise), ISO  dollars  of  the  judgment  to  be  collected,  and  the 
adjudicated  cases  establish  that  such  a  contract  is  void. 

In  note  a,  4  Kent's  Comm.,  8th  ed.,  p.  449,  it  is  said  that 
"the  ancient  English  statutes  under  Edw.  L,  reached  at- 
torneys as  well  as  others.  They  reached  equally  officers 
and  individuak;  mdle  ministre  de  rai^  ne  nul  <mtre^  was  per- 
mitted to  take  upon  him  any  business,  in  suit  in  any  Court, 
or  to  have  a  part  of  the  thing  or  plea  in  demand.  Every 
agreement  relating  thereto  was  declared  void." 

In  Holhway  v.  Lowe^  9  Porter  (Ala.  R.),  488,  the  follow- 
ing agreement  was  held  void  as  being  champertous: 
"  William  HoUowayy  sen.  v.  Joel  Chandler. 

"  In  this  case  of  slander,  I  agree  to  pay  P.  P.  Lowe  fif- 
teen dollars  for  commencing  and  prosecuting  the  suit,  to- 
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Not.  Term,   gether  with  one-fonrth  of  the  damages;   but  if  the  said 
^^^*       Lowe  is  non-suited  in  the  action  for  any  infonnaKty  in  the 
SooBKT      pleadings,  he  is  not  to  have  anything.     This  26th  of  Feb^ 
itoss.       fiiary,  1834. 

[Signed]  <<  WUKam  HoUoway!' 

This  case  was  decided  npon  the  common  law*  The 
Court  say:  ^^  The  reason  of  the  rule  of  the  common  law  is, 
that  every  suit  or  action  should  stand  on  its  own  merits,  and 
that  those  who  have  no  interest  in  the  matter  or  thing  in 
dispute,  shall  never  be  permitted  to  become  interested,  as 
thereby  law-suits  would  bef  greatly  multiplied,  and  much 
injustice  frequently  wrought  by  interposing  other  than  the 
real  parties,  who,  from  their  influence  in  society,  or  other 
cause,  may  be  able  to  produce  a  result  which  could  not  be 
efiected  by  the  real  parties.  Although  this  reason  may  be 
less  forcible  now  than  in  former  times,  it  is  impossible  to 
say  that  it  is  destitute  of  weight.  Times  are  not  so  en* 
tirely  changed,  that  the  aid  and  active  personal  interference 
and  interest  of  one  possessing  influence,  may  not  produce 
a  very  different  result,  in  many  suits,  from  that  which  the 
parties  to  it  could  do.'' 

In  Evans  v.  Bell^  6  Dana,  479,  Bell  had  brought  an  ao» 
tion  for  slander,  and  had  employed  Evans  as  his  attorney 
to  conduct  the  suit,  and  agreed  to  pay  him  for  his  services 
a  sum  equal  to  one-tenth  of  the  amount  of  damages  that 
might  be  recovered.  This  was  held  valid,  but  the  decision 
was  placed  upon  the  ground  that  the  sum  to  be  paid  was 
not  to  be  out  of  the  damages  to  be  recovered.  The  Court 
say:  ^^The  covenant  is  not  champertous  from  anything 
apparent  on  its  face.  It  does  not  import  an  undertaking 
to  give  any  part  or  parcel  of  the  thing  in  suit,  or  of  the 
damages  sought  to  be  recovered,  but  is  an  obligation  to 
pay  a  contingent  fee,  made  dependent  on  a  recovery,  and 
to  be  regulated,  in  amount,  by  the  amount  recovered."  It 
is  evident  that  had  the  agreement  been  to  pay  one-tenth  of 
the  sum  to  be  recovered,  it  would  have  been  held  champer^ 
tous  and  void. 

In  Thurston  v.  Percival^  1  Pick.  415,  an  attorney  was 
employed  to  aid  in  the  recovery  of  a  sum  of  money,  for 
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which  he  was  to  receive  ten  per  cent,  upon  the  sum  to  be   Nor.  Tenn, 
recoveTecL     This  contract  was  held  void,  as  being  chain*      ■^^^* 
pertoos  at  common  law,  Soobbt 

So,  in  Lathrop  v.  The  Amherst  Bank^  supra^  it  was  held  Boss, 
that  an  agreement  between  A*  and  J5.,  that  B,j  shall  prose* 
cate  and  manage  AJs  suit  at  law,  as  AJg  agent,  and  that 
be  shall  receive  for  his  services  a  certain  per  cent*  on  the 
amount  that  shall  be  recovered,  and  that  if  he  does  not  re- 
cover, A.  shall  pay  him  no  more  than  his  actual  expenses^ 
amounts  to  champerty,  and  is  so  far  illegal  and  void  that 
B.,  after  obtaining  judgment  for  A.  cannot  maintain  an 
action  on  the  agreement.  The  Court  say: .  ^  The  contract 
upon  which  the  plaintiff  seeks  to  recover  was  illegal,  being 
in  violation  of  the  principles  of  law  in  reference  to  main- 
tenance and  champerty.  Such  agreement  for  a  propor- 
tionate share  of  the  fruits  of  Utigation,  as  a  consideration 
tor  services  rendered  in  conducting  and  prosecuting  with 
success,  a  suit  at  law,  where  the  party  has  no  interest,  le- 
gal or  equitable,  and  no  claim  or  expectancy,  even  re- 
motely contingent,  has  been  deemed  contrary  to  public 
policy,  and  proscribed  by  statutes  and  the  common  law. 
The  statutes  of  3d  and  13th  Edw.  L,  related  to  officers  of 
the  king,  but  the  provisions  were  farther  extended  and 
made  applicable  to  other  persons  by  statute  28,  Edw.  I." 

The  role  is  the  same  in  New  York*  Thus,  in  MerriU  v. 
Lambert^  10  Paige,  352,  it  was  held  that  an  attorney,  soli- 
citor, or  counsel,  could  not,  previous  to  the  determination 
of  the  suit,  contract  with  his  client  for  a  part  of  the  de- 
mand or  subject-matter  of  litigation,  as  a  compensation 
for  his  services.  This  case,  by  the  name  of  WaMis  v.  2^- 
bat^  was  affirmed  in  2  Denio,  607.  So,  also,  in  SaUerlee  v. 
Frazierj  2  Sandf.  S.  C.  B.  141,  it  was  held  that  an  agree- 
ment, by  a  party  having  a  demand  against  an  estate,  iSy 
which  he  employed  an  attorney  to  collect  it,  and  was  to 
pay  him  one-half  of  the  claim  for  his  services  in  collecting 
it,  or  procuring  it  to  be  paid,  was  champertous  and  void. 
Id  the  case  last  cited,  as  well  as  in  Sedgwick  v.  Stanianj 
tupraj  it  was  said  that  the  code  of  procedure  of  New  York 
had  changed  the  law  in  this  respect,  so  that  parties  could 
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Not.  Tenn,   make  such  bargains  with  their  attorneys  as  they  pleased. 

^^^*      It  is  unnecessary  to  inquire  whether  our  code  has  effected 

ScoBBT      any  such  change,  as  the  contract  in  question  was  made 

Rosa.       before  the  code  was  enacted,  as  was  the  case  in  Satterlee 

▼•  Frazier.    It  may  be  remarked,  however,  that  in  New 

York,  the  English  statutes  on  this  subject  are  not  now 

considered  in  force,  while  in  this  state  they  are  continued, 

unless  inconsistent  with  our  own  laws.     Vide  R.  S.  1852, 

mpra. 

The  foregoing  authorities,  we  think,  fully  establish  the 
proposition  that  an  agreement  by  which  an  attorney  is  to 
receive  for  his  services  in  recovering  a  claim,  a  part  of  the 
thing  or  daim  to  be  recovered,  is  void,  and  that  no  action 
ean  be  maintained  thereon. 

We  will  examine  the  authorities  cited  on  the  other  side, 
and  see  how  far  they  militate  against  the  above  doctrine. 

In  Key  v.  VaUier,  1  Ham.  132,  it  was  held  that  a  con- 
tract with  an  attorney,  that  he  shall  prosecute  suits  for  the 
recovery  of  property,  and  that  no  compromise  shall  be 
made  except  he  join  in  it — ^to  receive  a  part  of  the  prop- 
erty recovered  as  a  compensation — ^was  illegal  and  void. 

In  Weakly  v.  HaU,  13  Ohio  R.  167,  HaU  was  indebted 
to  Weakly  in  a  claim  of  many  years  standing.  Weakly 
assigned  the  claim  to  one  BeU,  not  a  lawyer,  who  agreed 
to  collect  it  in  Weakhfs  name,  to  employ  counsel,  advance 
money,  procure  bail,  &c,  and  reimburse  himself  from  the 
proceeds  when  collected,  and  receive  a  part  of  the  avails 
for  his  compensation.  This  contract  was  held  champer- 
tons  and  void. 

It  is  admitted  by  the  appellant  that  these  cases  show 
such  a  state  of  facts  as  amount  to  champerty.  But  it  is 
claimed  that  they  differ  materially  from  the  case  at  bar. 
llie  principal  difference  consists,  perhaps,  in  this,  that  in 
the  one  case  there  was  a  stipulation  that  the  suit  should 
not  be  compromised  unless  the  attorney  should  join  in  it; 
and  in  the  other,  that  Bell  should  advance  money,  &c; 
while  in  the  case  at  bar  there  is  no  such  stipulation.  The 
cases,  we  think,  are  not  in  conflict  with  those  cited  from 
other  states,  although  it  might,  perhaps,  be  inferred  from 
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the  observations  of  the  Court,  in  each  case,  that  some-   Nov.  Tenn, 
thing  more  was  necessary  to  make  a  contract  champertQus      *^^* 
than  a  stipulation  for  compensation  out  of  the  proceeds  of     Scobbt 
the  suit.  Boss. 

The  case  of  Spencer  v.  JTtng-,  5  Ham.  183,  is  cited,  but 
it  does  not  appear  to  be  in  point.  No  question  was  raised 
in  the  case  as  to  the  validity  of  the  contract  on  the  ground 
of  champerty,  but  had  there  been,  the  contract  would  pro- 
bably have  been  held  good.  It  was  a  contract  by  which 
the  attorney  was  to  receive  a  conditional  fee,  dependent 
upon  success  in  the  siut,  but  it  contained  no  stipulation  for 
payment  out  of  the  avails  of  the  suit.  It  was  much  like 
the  case  of  Evans  v.  Bell,  supra^  from  Kentucky^  except 
that  the  amount  to  be  paid  did  not  depend  upon  the 
amount  to  be  recovered,  the  subject  to  be  recovered  being 
real  estate. 

Coil  V.  Calefy  13  Met.  362,  is  also  cited,  but  is  not  at 
all  in  point.  The  case  was  this.  Leeds  if  Co.  claimed  to 
have  an  interest  in  the  exclusive  use  of  a  patent  planing 
machine  in  the  town  of  Manchester^  New  Hampshire y  in 
which  town  Baldwin  and  Stevens  were  working  the  same 
machine,  as  Leeds  8f  Co.  alleged,  without  right.  Co//,  the 
plaintiflr,  had  an  interest  in  the  same  patent  at  LowelL 
Leeds  Sf  Co.  executed  a  power  of  attorney  to  Cbtf,  the 
plaintiflr,  authorizing  him,  by  suit  or  otherwise,  to  restrain 
Baldwin  and  Stevens  from  using  the  machine  at  Manches* 
terj  and  promised  him  half  of  what  he  should  recover  or 
receive  for  his  compensation.  This  contract  was  held  not 
to  be  champertous ;  but  the  decision  is  placed  entirely 
upon  the  ground  that  the  plaintiff  had  an  interest  in  the 
patent  right  which  authorized  the  contract.  The  Court 
say:  ^^ Manchester  and  Lowell  were  towns  near  each  other; 
and  the  unauthorized  use  of  the  patent  right  in  one,  would 
diminish  the  value  and  profits  of  the  patent  in  the  other. 
Therefore,  the  plaintiff  had  a  direct  interest,  concurrent 
with  that  of  Leeds  Sf  Co.^  in  preventing  a  violation  of  the 
patent  right,  so  that  an  agreement  to  act  in  the  name  of 
the  patentee,  or  his  assigns,  to  prevent  such  violation,  and 
bring  suits  if  necessary  for  that  purpose,  in  the  benefit  of 
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Not.  Term,  which  he  would  largely,  though  indirectly,  share,  was  not 
^°^*  such  an  unlawful  maintenance  or  champerty  as  to  render 
61B8OK      the  agreen^ent  void." 

Ellbb.  In  the  case  of  Ramsey  v.  Trenty  10  B.  Mon.  336,  it  waa 

held  that  a  contract  to  pay  counsel  a  fee  equal  to  one- 
fourth  of  the  value  of  the  land  that  might  be  recovered, 
less  the  costs  of  the  suit,  and  to  wait  until  the  land  should 
be  sold,  was  not  champertous.  This  was  placed  upon  the 
ground  that  the  agreement  was  not  to  give  '^part  or  profit 
out  of  the  thing  in  contest,!'  "  The  reference  to  one-fourth 
of  the  value  of  the  land  is  only  for  the  purpose  of  measur* 
ing  or  ascertaining  the  fee."  It  is  not  perceived  that  this 
case  is  substantially  in  conflict  with  those  hereinbefore 
cited. 

Byrd  v.  Odem^  9  Ala.  R.  755,  is  the  only  remaining  case 
cited  by  the  appellant,  and  it  is  relied  upon  by  both  par- 
ties. In  'this  case,  the  complainant  was  the  proprietor  of 
a  note,  but  being  unwilling  to  put  the  same  in  suit,  re- 
quested the  defendant  to  sue  thereon  in  his  own  name, 
and  in  consideration  thereof  agreed  to  allow  the  defendant 
one-half  of  the  sum  he  might  be  able  to  collect  thereon. 
This  contract  was  held  champertous  and  void.  Nothing 
is  perceived  in  this,  either  in  the  point  decided,  or  the  re- 
marks of  the  Court,  that  tends  to  sustain  the  validity  of 
the  contract  in  the  case  at  bar. 

The  demurrer  to  the  coQiplaint,  we  think,  was  correctly 
sustained,  and  the  judgment  must  be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J,  &  Scobepy  in  person. 

J.  Gavin  and  O.  B.  Hordy  for  the  appellee. 


.  I*  »  »  . 


Gibson  v.  Eller,  Executrix,  and  Others. 

A  Bale  and  conveyance  of  land,  with  the  agreement  that  the  vendor  should 
hold  pOBsession  and  use  the  property  until  the  vendee  sold  it,  covenanting 
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to  then  ghe  up  the  premises  in  u  good  repair  as  when  the  vendee  pniv  Nor.  Term, 

chased  them,  apon  the  payment  of  a  balance  of  the  pnrchase-monej,  was  1859. 
held  to  be  absolute;  and  the  agreement  was  held  to  be,  in  effect,  a  mortgage 


to  socnre  the  balance  of  the  pnrchase-monej.  ^ 

The  fkilore  of  the  vendee,  in  such  case,  to  pay  the  pnrdiase-money  within  a       Ft.ta^. 

reasonable  time,  wonld  authorize  a  foredosure  against  him. 
And  where  damage  to  an  amount  equal  to  the  purchase-money  due,  occurs  to 
premises  so  held  by  a  vendor,  through  his  negligence  or  misconduct,  the 
vendee  may  have  an  accounting  with  the  vendor,  and  have  his  title  quieted, 
without  alleging  a  tender  of  the  purdmse-money.  It  will  be  sufficient  if 
the  complaint  contain  an  offer  to  pay  what  may  be  found  due  the  vendor. 
Where  buildings  upon  premises  so  held  by  a  vendor,  are  destroyed  by  fire, 
through  his  negligence  or  misconduct,  he  must  rebuild  them;  otherwise 
tiie  vendee  will  be  entitled  to  a  deduction  from  tlie  purcfaasO'money  of  an 
amount  equal  to  the  eost  of  rebuilding* 

APPEAL  from  the  flfc  Joseph  Ciicuit  Conrt.  'n^&t  29 

Davison^  J. — This  was  an  action  instituted  in  the  Cir- 
cuit Ck>nrt  by  Gibson^  the  appellant.  The  appellees,  who 
were  the  defendants,  demnrred  to  the  complaint,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Their  demurrer  was  sustained^  and  final 
judgment  accordingly  rendered,  &c* 

The  following  is  the  case  made  by  the  complaint: 
Jacob  EUer,  in  his  lifetime,  owned  forty  acres  of  land  in 
8L  Joseph  county,  upon  which  there  was  a  large  two-story 
building  and  outhouses,  &c.  These  buildings  were  occu- 
pied by  Eller  and  his  family  as  a  country  tavern,  were  of 
more  than  three-fourths  the  value  of  the  whole  premises, 
and  were  insured  in  the  name  and  for  the  benefit  of  EUer^ 
to  the  amount  of  1,200  dollars,  in  the  Jackson  Insuranee 
Company, 

On  the  8th  of  September^  1851,  Eller^  for  the  considera- 
tion of  1,500  dollars,  to  be  paid  at  a  future  day,  sold,  and, 
by  deed  in  fee  simple,  conveyed  the  same  land  to  CHbsofL 
In  reference  to  the  sale  and  conveyaDoe  thus  made,  the 
parties,  at  the  above  date,  entered  into  a  written  agree- 
ment, whereby  it  is  stipulated  that  Eller  should  have  the 
use  of  the  property  until  GHbson  sold  it;  then  Gtibson  was 
to  pay  the  said  1,500  dollars,  and  immediately  thereupon 
£2fer  should  give  up  possession  of  the  premises  in  as  good 
condition  as  the  same  then  were,  natural  wear  excepted. 
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Nov.  Tonn,  Eller  was  to  pay  all  the  taxes  and  insurance,  till  Oibton 
^°^^'  should  make  sale  of  the  property,  and  having  made  such 
GiBsosr  sale,  he  was  to  assume  or  discharge  Eller^s  liability  to  the 
Eller.  insurance  company.  Eller  was  to  be  permitted  to  use, 
occupy,  or  rent  the  premises,  until  Gibson  should  sell  them, 
and  no  longer,  and  for  that  reason,  was  to  receive  no  inter- 
est on  the  1,500  dollars.  And  further,  it  was  declared  that 
the  agreement  itself  should  operate  as  a  mortgage  on  the 
premises  for  the  purpose  of  securing  the  purchase-money. 
Eller  continued,  under  this  agreement,  to  occupy  the  prem- 
ises until  the  buildings,  through  his  carelessness,  negli- 
gence, and  misconduct,  were  destroyed  by  fire.  They  have 
never  been  rebuilt;  and  he  has  recovered  a  judgment  in 
the  St.  Joseph  Circuit  Court,  upon  said  policy  of  insur- 
ance, for  the  loss  occasioned  by  their  destruction.  In  Jan- 
uary,  1856,  CHbsoUy  the  plaintiif,  sold  and  conveyed  the 
property  to  one  John  Ruple;  but  cannot  recover  the  pur- 
chase-money until  he  delivers  to  the  vendee  possession  of 
the  premises  free  from  the  incumbrance  of  the  mortgage. 
Plaintiff  has  requested  EUer^  in  his  lifetime,  and  the  de- 
fendants, since  his  death,  to  put  the  premises  in  as  good 
repair  as  they  were  in  when  he,  plaintiff,  bought  them,  and 
to  deliver  possession  thereof  on  receiving  the  1,500  dollars, 
or  to  come  to  an  account  with  the  plaintiff  and  ascertain 
what,  if  anything,  was  due,  after  deducting  the  amount 
required  to  replace  the  buildings.  It  is  averred  that  these 
requests  have  been  refused,  and  that  after  deducting  the 
amount  necessary  to  rebuild  and  place  the  premises  in  re- 
pair, &c,  there  is  nothing  due  to  the  defendants. 

The  prayer  is,  that  the  defendants  may  be  compelled  to 
account  with  the  plaintiff  respecting  the  premises,  and  if 
anything  is  found  due  upon  the  mortgage,  that  he  may 
redeem;  that  the  mortgage,  if  nothing  be  found  due,  be 
canceled,  and  the  defendants  compelled  to  deliver  up  pos- 
session of  the  premises,  &c.;  and  for  general  relief,  &c. 

The  appellees,  in  support  of  the  demurrer,  argue  thus: 
^^  The  arrangement,  taken  together,  amounted,  at  most,  to 
a  written  proposition  by  EUer  to  sell  the  land  to  Gibson 
at  a  fixed  price.     Gibson  held  the  land  in  trust  for  Ellerj 
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and  had  no  further  interest  than  a  right  to  buy  it  if  he   ^o^-  Term, 
saw  fit.    Had  a  time  been  named  within  which  he  was       1859. 


bound  to  exercise  his  option,  the  contract  would  have  been  Oibbok 
at  an  end  within  the  expiration  of  that  time*  As  no  such  Elubb. 
time  was  fixed  by  the  pctrties,  the  law  fixes  a  reasonable 
time.  The  contract  was  entered  into  September  8, 1851, 
and  Gibson  sold  to  Ruple^  in  Jamum/y  1856.  He  had  thus 
slept  on  his  rights,  whatever  they  were,  for  more  than  five 
years,  which  was  an  unreasonable  delay." 

This  reasoning  seems  to  be  incorrect.  There  was  an 
unconditional  sale  and  conveyance  of  the  land  to  Oibson; 
and  the  agreement  was,  in  effect,  what  the  parties  intended 
— a  mor1^;age  to  secure  the  payment  of  the  purchase- 
money — ^though  it  stipulated  that  the  vendor  should  hold 
possession  and  use  the  property,  tmtil  the  vendee  sold  it. 
Suppose,  then,  the  delay  attributed  to  the  vendee  to  have 
been  unreasonable,  still  it  would  not  affect  his  title.  Had 
the  contract  of  sale  remained  executory,  the  result  might 
have  been  different;  but  as  the  case  stands,  his  failure 
tQ  comply  with  the  agreement  within  a  reasonable  time, 
would  have  simply  authorized  a  foreclosure  against  him. 

The  appellees  assume  another  ground.  They  insist  that 
the  complaint  is  defective,  because  it  fails  to  allege  a  ten- 
der of  the  purchase*money.  This  position  does  not  strictly 
apply  to  the  case  before  us.  The  demurrer  admits  that  the 
buildings  were  destroyed  through  the  carelessness,  negli- 
gence, and  misconduct  of  the  vendor;  and  that,  after  de- 
ducting the  amount  necessary  to  rebuild  and  put  the  pre- 
mises in  repair,  &c.,  there  would  be  nothing  due  to  the 
defendants;  Now  if  the  facts  thus  admitted  are  well 
pleaded,  they  will  entitle  the  vendee  to  an  account  with 
the  defendants,  and  to  have  his  title  quieted,  without  al- 
leging a  tender  of  the  purchase-money;  because,  there 
being  nothing  due,  a  tender  could  not  be  deemed  an  essen- 
tial element  in  the  case.  The  complaint,  however,  does 
contain  an  offer  to  pay  such  sum  as  may  be  found  due, 
&c.,  and  that,  in  view  of  the  case  which  it  makes,  is,  no 
doubt,  sufficient  2  Hill,  on  Mort.  153^ — Oreenv.  Tanner ^ 
8  Met  ill.— Stapp  v.  Phefys,  7  Dana,  300. 
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Not.  Tern,  But  the  main  question  to  settle  is,  was  the  vendor  bound 
^^^'  to  replace  the  buildings?  If  l\e  .was,  he  having  fiEdied  to 
aiBflON  do  so,  the  plaintiff  has  evidently  a  right  in  this  action  to 
Slukb.  have  a  deduction  from  the  purchase-money  of  an  amount 
equal  to  the  cost  of  rebuilding.  '  The  agreement  stipulates 
that  EUer  was  to  have  the  use  of  the  property  until  OUh 
9on  sold  it.  Then  Oibson  was  to  pay  the  1,500  dollars; 
and  immediately  thereupon,  Eller  should  give  up  posses^ 
sion  of  the  premises  in  as  good  a  condition  as  the  same 
were  then  in,  natural  wear  excepted.  This  stipulation, 
literally  construed,  would  bind  the  vendor — ^the  buildings 
having  been  destroyed  while  in  his  possession — to  rebuild 
them;  but  it  is  insisted  that  such  a  construction  would 
not  meet  the  intent  of  the  parties,  as  manifested  by  look- 
ing into  the  whole  instrument,  and  that  in  the  absence  of 
an  express  covenant  to  repair,  the  vendor  was  not  bound 
to  put  up  new  buildings  in  place  of  those  destroyed.  This 
construction  would  be  correct  in  its  application  to  the  case 
before  us,  had  the  buildings  been  consumed  accidentally; 
but  here,  it  is  averred  in  the  complaint,  and  admitted  ^j 
the  demurrer,  that  they  were  burnt  down  through  the  care- 
lessness, negligence,  and  misconduct  of  the  vendor. 

We  are  referred  to  Warner  v.  Hutchins,  5  Barb.  666, 
which  was  covenant  upon  a  lease.  There,  the  lessee  agreed 
to  surrender  up  the  premises  at  the  expiration  of  the  term, 
in  as  good  a  condition  as  they  were  in  at  the  date  of  the 
lease,  natural  wear  excepted.  While  in  the  lessee's  pos- 
session, the  buildings  on  the  premises  were  destroyed  by 
accidental  &e.  Held^  there  being  no  covenant  to  repair  or 
rebuild,  that  the  lessee  was  not  bound  to  replace  the  build- 
ings. This  decision,  it  will  be  seen,  is  not  an  available 
authority;  because,  in  the  case  at  bar,  the  destruction  of' 
the  buildings  was  not  the  result  of  accident.  In  Warner 
V.  HUchinSj  svproj  the  Ck)urt,  in  their  opinion,  say:  ^'The 
stipulation  to  repair  is  the  proper  one,  where  the  lessee  as- 
sumes to  keep  and  make  the  premises  good,  from  whatever 
cause  the  injury  may  arise,  whether  from  unavoidable  ac- 
cident or  negligence.  And  the  covenant  to  surrender  in 
the  same  condition,  is  adopted  when  the  object  is  to  secure 
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the  utmost  care  and  diiign^e  of  the  lessee,  in  protecting   ^o^*  Tenn, 

and  preserving  the  property."     The  exposition  thus  made,       loS9, 

IB  sustained  by  authority,  and  when  applied  in  the  con-      Shibk 

stniction  of  the   agreement  before  us,  decides  the  case     Wiiiov. 

against  the  defendants;  because  the  record  plainly  shows 

that  the  destruction  of  the  buildings  was  occasioned  not 

only  by  want  of  care  and  diligence  on  the  part  of  the  ven* 

dor,  but  through  his  misconduct.     Cook  v.  The  Champlain^ 

4%.,  Co^  1  Denio,  91. — Maggart  v.  JSansbarger,  8  Leigh, 

532. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c, 

A.  O.  DeaviU  and  J.  A.  f^istanf  for  the  appellant 


.  •  I 
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Shirk  v.  Wilson.  • 

A  writ  of  attachment  is  ft  lien  npon  property  of  the  attachment-defendftnt, 
from  the  time  it  ib  placed  In  the  sheriff's  hands. 

The  cUumB  of  other  creditors  filed  nnder  an  attachment  snit,  are,  nnder  onr' 
Btatate,  liens  from  the  time  the  original  writ  was  placed  in  the  hands  of  the 
sheriff,  and  take  priority  of  judgments  rendered  alter  the  sheriff  receiyes  the 
writ,  eren  where  snch  judgments  were  rendered  before  the  filing  of  such 
claims. 

The  finding  of  a  jury  that  an  attachment-defendant,  at  the  time  the  writ 
issued,  had  sold  and  transferred  his  property  with  intent  to  hinder  and  de- 
lay his  creditors^  is  not  sufficient  to  authorize  a  sale  without  appraisement, 
unless  it  be  followed  by  an  order  by  the  Court  to  that  effect 

As  a  general  rule,  a  Tcrdict  is  not  efifectiye  for  any  purpose,  unless  followed  by 
an  adjudication  of  the  Court. 

But  if  in  an  attadmient  suit  judgment  be  rendered  in  fkyor  of  sereral  daim- 
aati,  and  several  executions  are  issued  against  the  same  property,  some  of 
them  collectable  without  appraisement,  a  sale  without  appraisement,  or  for 
less  tiian  two-thirds  of  the  appraised  value,  will  be  held  valid;  for  in  snch 
cases,  the  sale  must  be  npon  all  the  executions  at  once — no  one  of  the  judg- 
ments haying  priority. 

APPEAL  fifom  the  Mami  Circuit  Court.  tSJ^ 

Davison,  J. — Shirk  brought  this  action  against  Wilson 
to  recover  certain  real  property  described  thus:  twenty-four 
Vol.  XIIL— 9 
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Not.  Tenii,   feet  off  the  south  end  of  lot  Nij-  36,  in  the  town  of  Peru^ 
^^^^'      in  Miami  connty.     The  Court  tried  the  issues,  and  found 
Shirk      for  the  defendant,  and  having  refused  a  new  trial,  rendered 
WiLsoK.     judgment,  &c. 

The  case  is  this :  On  the  first  of  January^  1855,  three 
several  judgments,  each  against  Philo  Reed,  Alvin  Tlkay- 
er,  and  William  H.  Constant^  were  rendered  in  the  Miami 
Court  of  Common  Pleas,  viz.:  one  judgment  in  favor  of 
John  R.  Neff  for  380  dollars,  one  in  favor  of  Isaac  Walker 
for  706  dollars,  and  one  in  favor  of  John  H.  Constant  for 
776  dollars.  These  judgments  were  collectable  without 
relief,  &c.,  and  upon  them  executions  were  issued  and  le- 
vied on  the  premises  in  cont(ist,  which  were,  on  the  29th 
of  August,  1855,  sold  by  the  sheriff  to  the  plaintiff,  who 
received  a  deed  pursuant  to  the  sale.  Under  this  deed  he 
claims  title. 

In  October,  1854,  and  prior  to  the  rendition  of  the  judg- 
ments to  which  we  have  referred,'  a  writ  of  attachment,  at 
dhe  suit  of  White  4*  Cb.,  was  duly  issued  from  the  Miami 
Circuit  Court  against  the  said  Reed,  T^yer,  and  OonstitU^ 
wherein  it  is  alleged  that  they,  the  defendants,  are  indebted 
to  White  Sf  Co.  609  dollars.  This  writ  was  placed  in  the 
hands  of  the  sheriff,  October  16, 1854.  After  this,  in  the 
same  month,  another  writ  of  attachment,  at  the  suit  of 
Cochran  Sf  Co^  was  issued  from  said  Court  against  the 
same  defendants,  alleging  therein  that  they  are  indebted 
to  Cochran  Sf  Co.  523  dollars.  The  last-named  writ  went 
into  the  sheriff's  hands  November  21,  1854.  Both  writs 
were,  on  the  30th  of  December,  in  that  year,  levied  upon 
the  premises  in  controversy,  with  other  real  estate  amount- 
ing, by  appraisement,  to  7,100  dollars.  Also,  on  the  3d 
of  Januarpj  1855,  they  were  levied  upon  personal  property 
which  was  appraised  at  1,443  dollars ;  and  on  the  10th  of 
March  in  the  same  year,  upon  read  estate  appraised  at 
7^000  dollars.  The  premises  in  suit  were  valued  by  ap- 
praisement at  2,500  dollars.  On  the  16th  of  Februaryj 
1855,  after  the  rendition  of  the  above  judgments,  others, 
creditors  of  the  attachment-defendants,  with  a  view  of  be- 
coming parties  to  the  attachment  suits,  filed  their  respec- 
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tive  claims  against  the  defendants  in  said  Court,  in  the   ^^'  Tenn, 
mode  pzescribed  by  the  statute.    At  the  March  term,  1855,       ^^^* 
judgments  were  rendered  in  the  original  attachment  suits,       Sbibk 
and,  also,  upon  the  claims  filed  under  them  as  follows:  Wiiioir. 

Judgment  in  favor  of  White  4*  Cb.,  for $423  62 

Judgment  in  favor  of  Cochran  Sf  Co.j  for. , 354  35 

Judgment  in  favor  of  Hope^  Chradon  Sf  Cb.,  for. .  1,354  09 
Judgment  in  favor  of  Arbuckle  and  Moore j  for. .  173  00 
Judgment  in  favor  of  Henry  Ounning'hamj  for. . .     434  00 

Judgment  in  favor  of  Norton  and  Jewetj  for 154  34 

Judgment  in  favor  of  Atioood^  BumSj  and  Parm- 
er, for 307  00 

The  judgment  in  favor  of  White  Sf  Cb.,  as  also  the  one 
in  favor  of  Cochran  if  Co.,  do  not  order  the  property  levied 
on  to  be  sold  without  appraisement.  The  other  judgments 
contain  such  order.  A  jury  impanneled  in  one  of  the  at- 
tachment suits  found  that  the  defendants,  at  the  time  the 
several  writs  of  attachment  were  issued,  had  sold  and 
transferred  the  same  property  with  the  firaudulent  intent 
of  hindering  and  delaying  their  creditors. 

Executions  were  duly  issued  on  all  the  judgments  in 
the  attachment  suits,  and  upon  them  the  property  in  dis-  . 
pute  was,  on  the  16th  of  Februaiy^  1856,  sold  by  the  sherifi| 
without  appraisement,  to  the  defendant  for  500  dollars,  that, 
sum  being  less  than  two-thirds  its  appraised  value.  Pur- 
suant to  this  sale,  the  defendant  received  a  sheiiiPs  deed, 
under  which  he  claims  title. 

The  judgments  upon  which  the  plaintiff  rests  his  title 
were  rendered  Janmarp  1,  1855,  and  were,  at  their  date^  ^ 
liens  on  the  property  sold,  and  the  sale  to  him  under  them 
was  regular  and  legaL  He  was,  therefore,  entitled  to  re- 
cover in  this  action,  unless  the  defendant  has  shown  a 
valid  sale  of  the  premises  to  himself,  in  virtue  of  a  prior 
hen.    Has  he  done  so? 

As  we  have  seen,  the  writs  of  attachment  were  placed 
in  the  sheriff's  hands  November  25, 1854,  and  it  most  be 
conceded  that  they,  at  that  date^  became  liens  on  the  pro- 
perty. 2  R.  8.  p.  66,  §  165.  But  the  claims  of  ether  cred- 
itors, under  the  miginal  attachment  suits,  were  not  filed 


t 
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Not.  Term,  until  Febrtuirp,  1855.  Hence,  it  is  insisted  that  these 
^^^*  claims  could  be  deemed  liens  only  from  the  time  they 
Shikk  were  filed,  and  that,  as  to  them,  the  judgments  rendered 
WiLBOH.     on  the  first  of  January  are  prior  liens. 

The  statute  says,  <^  Any  creditor  of  the  attachment-de* 
fendant,  upon  filing  his  affidavit,  &c.,  may,  at  any  time 
before  the  final  adjudication  of  the  suit,  become  a  party 
to  the  action,  file  his  complaint,  and  prove  his  demand 
against  the  defendant."  And  that  *^the  money  realized 
from  the.  attachment  shall,  under  the  direction  of  the 
Court,  after  paying  all  costs,  &c.,  be  paid  to  the  several 
creditors,  in  proportion  to  the  amount  of  their  several 
claims  as  adjusted"    Id^  pp.  70,  71,  §§  186, 192. 

This  enactment  evidently  places  all  the  creditors  before 
the  Court,  at  the  final  adjudication  of  the  attachment  suit, 
whose  claims  have  been  adjusted,  upon  an  equal  footing; 
and,  further,  it  makes  all  of  them  parties  to  the  original 
proceeding.  This  could  not  be,  unless  the  original  attach- 
ing process  creates  a  Uen  upon  the  property  attached,  not 
only  for  the  amount  of  the  debt  for  which  it  was  issued, 
but  also  for  all  valid  demands  that  may  be  thereafter  filed 
under  such  process.  We  have  been  referred  to  Zeiget^ 
hag'er  v.  Doe,  1  Ind.  R.  296;  but  that  decision  was  made 
in  reference  to  the  attachment  law  of  1843,  and  that  law 
did  not  authorize  a  creditor  who  had  filed  his  demand  sub- 
sequently to  the  commencement  of  the  attachment  suit, 
to  become  a  party  to  the  action.  R.  S.  1843,  p.  768,  §  25. 
Moreover,  the  Court,  in  the  case  cited,  expressly  withheld 
an  opinion  in  regard  to  the  question,  ^*  whether  the  lien  of 
subsequent  claims  relates  back  to  the  levying  of  the  at- 
tachment." As  the  attaching  process,  in  this  case,  was  in 
the  hands  of  the  sheriff  before  the  date  of  the  judgments 
relied  on  by  the  plaintiff,  it  seems  to  us  that  these  judg- 
ments cannot  be  regarded  liens  prior  to  that  of  any  cred- 
itor whose  claim  was  adjusted  in  the  attachment  suit. 

The  appellant,  however,  assumes  another  ground.  He 
says  that  the  sale  to  the  appellee— -the  sheriff  having  sold 
the  property  for  less  than  two-thirds  its  appraised  value- 
was  a  nullity.     While  on  the  other  hand,  it  is  contended 
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that  file  sheriff  had  the  right  to  sell  without  regard  to  the  Nov.  Tenn, 
appraisement,  for  the  reason  that  the  jury  had  found  that  ^°^^' 
the  defendants,  at  the  time  the  writs  of  attachment  issued,  Bbibx 
had  sold  and  transferred  the  property  with  intent  to  hinder  Wxiiov. 
and  delay  their  creditors.  It  is  enacted  that  property  thus 
trisinsferred  shall  be  sold  without  appraisement.  But  it  is 
also  enacted  that  ^^when  a  judgment  is  to  be  executed 
without  any  relief  from  appraisement  laws,  it  shall  be  so 
ordered  in  the  judgment."  2  R.  S.  pp.  123,  138.  §§  381, 
456.  It  seems  to  follow  that  the  verdict  of  a  jury  alone,  is 
not  sufficient  to  establish  such  fraudulent  intent.  Indeed, 
a  verdict  will  not,  generally  speaking,  be  held  effective  for 
any  purpose,  unless  followed  by  an  adjudication  of  the 
Court.  In  Doe  v.  Crafts  2  Ind.  B..  359,  it  was  held  that  a 
sheriff's  sale  made  without  appraisement,  where  the  judg- 
ment did  not  so  dii^ct,  was  void.  The  verdict,  as  it  stands 
in  the  record,  is  not  operative  for  any  purpose.  But  in  the 
case  before  us,  there  were  seven  executions.  Two  of  them 
were  issued  upon  judgments  in  which  there  was  no  order 
directing  a  sale  without  appraisement,  and  which  were  in 
favor  of  the  original  attaching  plaintiffs,  and  founded  on 
claims  which  did  not  waive  the  appraisement  laws.  The 
property  was  sold  on  all  the  executions,  for  less  than  two- 
thirds  the  appraised  value.     Can  this  sale  be  sustained  ? 

In  Harrison  v.  Stipp,  8  Blackf.  455,  it  was  held  that 
^  Where  a  sheriff  has  in  his  hands  several  executions  (the 
laws  as  to  a  sale  under  them  being  different),  and  the  real 
estate  levied  on  is  divisible,  he  should  commence  with  the 
execution  first  to  be  satisfied,  and  sell  enough  of  the  pro* 
perty,  under  the  law  governing  such  sale,  to  satisfy  that 
execution;  and  that  he  should  afterwards  sell  under  the 
other  executions,  in  their  order,  according  to  the  same  rule, 
Qotil  all  are  satisfied,  or  the  property  exhausted.  But  if 
the  property  is  not  susceptible  of  division,  the  same  should 
be  sold  under  the  execution  first  to  be  satisfied." 

This  decision  is  cited  in  argument,  but  it  is  not  an  au- 
thority in  point,  because,  in  the  case  at  bar,  the  judgments 
in  attachment  have  no  priority  to  each  other,  and  out  of 
the  proceeds  of  the  sale  of  the  property  attached,  they  are 
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Not.  Tenn,  to  be  paid  in  the  proportion  of  their  Beveral  amonnts;  and 
^^"'  the  result  seems  to  be,  ihat  the  sheriff,  in  this  instance, 
was  bound  to  sell  on  all  the  executions  at  the  same  time; 
otherwise  the  attachment  law,  under  which  the  proceed- 
ings were  instituted,  could  not  be  executed  in  accordance 
with  the  intent  of  the  legislature.  He  might,  it  is  tme, 
have  conducted  the  sale  in  reference  to  the  appraisement 
laws;  still,  it  must  be  conceded  that  the  plaintifis,  whose 
judgments  contained  the  order  directing  a  sale  without 
appraisement,  had  rights  proper  to  be  subserved;  and  it 
seems  to  us  that  a  sale  consistent  with  those  rights  would 
not,  in  view  of  the  case  made  by  the  record,  conflict  with 
any  prescribed  duty  of  the  sheriff,  and  ought  to  be  sus- 
tained. 

There  is,  however,  a  fatal  error  in  the  record.  The 
plaintiff  sued  for,  and,  in  support  of  his  action,  showed  a 
prima  fade  title  to,  twenty-four  feet  off  the  south  end  of 
lot  36,  in  the  town  of  Peru;  while  the  defendant,  in  his 
defense,  proved  title  to  nineteen  feet  only  off  the  south 
end  of  the  same  lot  The  plaintiff  was,  therefore,  under 
the  evidence,  entitled  to  recover  five  feet  of  the  premises 
in  contest.  Hence,  the  verdict  is  not  sustained  by  the  evi- 
dence. It  should  have  been  in  his  favor  for  that  portion 
of  the  south  end  of  lot  36  not  covered  by  the  defendant's 
title.    For  this  error,  the  judgment  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

K  J.  Shirks  N.  O.  Ross,  and  R  P.  Effinger^  for  the  ap- 
pellant 

J.  Cavetij  for  the  appellee. 
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BoGERT  V.  The  City  op  Indianapolis. 


The  cfaater  of  the  citj  of  Indianapolis  does  not  empower  the  city  council  to 
sabject  to  the  control  of  the  city  sexton  cemeteries  other  than  those  belong- 
ing to  the  city. 
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FiBKZHS,  J. — The  bodieB  of  the  dead  belong  to  the  gnrviTizig  reUdyes,  in  the  Nov.  Term, 

order  of  inheritanoe,  as  property,  and  they  hare  the  right  to  dispose  of  them  18o9. 
as  snch,  within  restrictions  aaalogons  to  those  by  which  the  disposition  of 


other  property  may  be  regulated.    But  as  they  cannot  be  pennitted  to  ere-  -do^sR' 

ate  a  mdeanoe  by  tiliem,  they  may  be  required,  where  population  is  denae,  to  Tub  Citt 

Imry  them  at  a  certain  depth,  or  outside  of  where  the  population  is  dense,  or  Ikdian- 

or  likely  to  become  so,  and  within  a  reasonable  time  after  death,  &c.,  but,  tit  ^^olis. 
teenu,  that  the  burial  cannot  be  taken  out  of  their  hands— they  being  able 
and  willing  lo  perform  it. 

APPEAL  from  the  Marion  Court  of  Common  Pleas.      Wedneadaif, 

Pbrkins,  Jd — Suit  by  the  city  of  LidtcmapolU  against 
Charles  Bogetij  charging  him  with  a  violation  of  the  cem- 
etery ordinance.  The  only  complaint  filed  in  the  case,  be- 
fore the  mayor,  was  the  affidavit  of  one  Garrison  W.  All' 
redj  that  said  Bogert  did  violate  the  ordinance  in  question^ 
by  entering  a  certain  cemetery  in  said  city,  and  interring 
therein  a  dead  body, 

A  motion  to  dismiss  for  want  of  a  sufficient  cause  of 
action,  was  denied. 

There  was  judgment  before  the  mayor  against  Bogert* 

In  the  Common  Pleas,  motions  to  dismiss,  &c.,  were 
again  overruled,  and  the  judgment  of  the  mayor  was  af- 
firmed* 

Without  passing  upon  the  sufficiency  of  the  causes  of 
action,  we  proceed  at  once  to  the  main  questions  in  the 
suit,  viz.,  the  validity  of  the  ordinance  under  which  it  is 
claimed  that  the  suit  is  instituted,  and  can  be  maintained. 

The  city  charter  provides  that  the  city  council  shall  have 
power  '^to  establish  cemeteries  or  burial  places,  within  or 
without  such  city,  and  to  provide  for  the  sanctity  of  the 
dead." 

The  question  in  the  case  is,  what  power  does  this  pro- 
vision of  the  charter  confer  upon  the  city  council. 

The  second  clause  of  the  provision,  to-wit,  ^4o  provide 
for  the  sanctity  of  the  dead,"  may  be  laid  out  of  the  case* 
It  has  no  reference  to  the  subject-matter  of  this  suit.  It 
does  not  involve  the  questions,  who  shall  bury  the  dead? 
and  in  which  cemetery  shall  they  be  laid?  The  council 
may  pass  ordinances  to  punish  the  unauthorized  disturb- 
ance of  their  repose,  and  the  desecration  of  their  resting 
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Nor.  Term,    places,  no  matter  by  whom  or  where,  within  the  city  limits^ 
^^^*      they  were  buried. 

The  question  is,  then,  what  power  is  conferred  by  these 
words,  viz.,  'Ho  establish  cemeteries  or  burial  places  within 
or  without  such  city." 

It  will  be  observed  that  the  power  conferred  is  alike  to 
act  under  the  grant  within  or  without  the  city.  What  can 
be  done  in  the  premises  within  the  city,  can  be  done  w^ith- 
out  the  city. 

Now,  two  different  meanings  are  put  upon  the  words 
above  quoted  from  the  city  charter.  Bogert  contends  that 
the  words  ^io  establish  cemeteries,"  means  to  purchase,  or 
receive  by  way  of  donation,  grounds  for  public  city  ceme- 
teries, and  to  devote  them  to  that  use,  as  the  public  neces* 
sity  or  convenience  may  demand. 

The  city  council  contend  that  the  meaning  is,  that  the 
council  may  seize  upon  existing  private  burying  grounds, 
make  them  public,  and  exclude  the  proprietors  from  their 
management  In  other  words,  that  to  establish  means,  to 
assume  the  control  of  that  which  is  established. 

If  this  be  the  true  interpretation,  then,  as  the  city  may 
act  without  or  within  the  city,  it  seems  to  have  been  in- 
tended that  the  city  council  should  assume  the  control  of 
all  the  cemeteries  in  the  county,  and  place  them  in  chaj^ 
of  the  city  sexton.  This,  surely,  the  city  could  not  do; 
but  the  city  could  purchase,  or  receive  by  way  of  donation, 
a  tract  of  land  without  the  city,  and  devote  it  to  the  use 
of  the  dead,  and  put  it  in  the  care  of  an  agent  or  officer, 
and  time  will  render  it  necessary  that  this  be  done. 

Again;  such  a  construction  places  the  charter  in  conflict 
with  the  general  laws  of  the  state,  while  a  more  limited 
construction  leaves  it  in  harmony  with  them.  Those  laws 
authorize  any  individuals  to  unite  themselves  together  for 
the  purpose  of  receiving  donations  of  lands,  or  purchasing 
the  same,  for  cemeteries;  and, 

"  Sec  18.  When  such  donations  or  purchases  shall  be 
made  to  or  by  any  such  individuals,  and  a  certificate  there- 
of, or  conveyance  therefor,  together  with  the  articles  of  as- 
sociation by  which  such  individuals  have  become  united 
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for  Buch  purpose,  shall  be  filed  in  the  office  of  the  recorder   ^^f^*  Tenn, 
of  the  proper  county,  and  by  him  recorded,  such  Individ-       ^°^^' 
nals  shall  enjoy  all  the  privileges  necessary  for  the  preser-     Boobbt 
vation  and  protection  of  such  cemetery,  in  the  same  man-    tbs  Citt 
ner  as  if  such  individuals  were  regularly  incorporated^  by  ^'j^^^^^' 
law,  and  such  cemetery  shall  forever  remain  a  burial  place 
for  the  dead. 

^Sec  19.  Lands  conveyed  to  the  board  of  county  com- 
missioners, by  deed  duly  recorded,  for  the  purpose  of  a 
public  or  private  cemetery,  shall  be  held  by  such  board  for- 
ever in  trust  for  such  purpose. 

"  Sec  20.  In  all  cases  where  the  donors  or  donees  of  any 
public  burying  ground,  shall  lay  the  same  o£f  into  lots, 
plainly  designated  by  comer  stones  or  posts,  and  record  a 
plat  thereof  in  the  recorder's  office,  then  persons  interring 
in  said  burying  place,  shall  bury  within  the  lots  so  desig- 
nated, and  not  out  of  them. 

^  Sec  21.  The  donor  of  a  private  burying  ground,  his 
heirs  and  assigns  forever,  shall  have  the  exclusive  right  of 
admitting  corpses  for  interment,  and  shall  direct  where  the 
same  shall  be  buried,  and  may  grant  any  right  of  burial 
in  such  ground,  as  shall  not  interfere  with  the  gmves  al- 
ready there,  or  the  rights  of  persons  who  have  buried  their 
dead  in  such  ground* 

^  Sec  22.  No  burying  ground  specified  in  this  act,  shall 
pass  or  be  held  contrary  to  the  intent  or  meaning  of  this 
section,  by  virtue  of  any  subsequent  devise,  purchase,  de- 
scent, or  conveyance  of  the  donor."  1  R.  S.  p.  461.  See  id. 
513. 

Now,  it  is  not  uncommon  for  religious  and  charitable 
societies  to  procure  cemetery  grounds  for  their  special  use. 
We  know,  historically,  that  close  beside,  or  more  remote 
from  the  church,  or  the  synagogue,  has  usually  been  the 
consecrated  churchyard,  in  which  rested  the  deceased  mem- 
bers and  their  children.  The  power  claimed  by  the  city 
council  would  entitle  them  to  invade  the  privacy  of  these 
sacred  inclosures,  and  subject  burials  in  them  to  the  con- 
trol of  the  city  sexton;  for  by  the  ordinance  enacted,  no 
person  can  enter  to  bury,  but  by  his  permission,  to  be  ob- 
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Not.  Tenn,  tained  only  by  paying  him  the  price  of  digging  a  grave; 
^""*  and  then  the  body  mnst,  by  §  7,  be  deposited  in  the  place 
designated  by  him,  thus  enabling  him  to  scatter,  in  differ- 
ent parts  of  the  gromid,  the  members  of  the  same  family. 

The  incorrectness  of  the  meaning  claimed  by  the  city 
council,  for  the  provision  of  the  charter  in  question,  may 
be  further  illustrated  by  a  reference  to  other  provisions. 
For  example,  the  charter  authorizes  the  council  to  estab- 
lish gas  works.  Would  it  be  pretended  that,  therefore,  the 
council  was  authorized  to  seize  the  gas  works  already 
erected  by  a  private  company? 

We  conclude,  then,  that  the  city  charter  does  not  em- 
power the  city  council  to  subject  to  the  control  of  the  city 
sexton,  cemeteries  other  than  those  belonging  to  the  city. 

And  if  it  did,  a  grave  question  would  arise  as  to  the  va- 
lidity, itself,  of  so  much  of  the  charter.  This  is  a  point 
not  necessary  here  to  be  decided,  and  we  are  not,  there- 
fore, in  what  we  say  upon  it,  speaking  for  the  Court.  But 
we  lay  down  the  proposition,  that  the  bodies  of  the  dead 
belong  to  the  surviving  relations,  in  the  order  of  inherit- 
ance, as  property,  and  that  they  have  the  right  to  dispose 
of  them  as  such,  within  restrictions  analogous  to  those  by 
which  the  disposition  of  other  property  may  be  regulated. 
They  cannot  be  permitted  to  create  a  nuisance  by  them. 
Hence,  a  by-law  might  be  reasonable,  where  population 
was  dense,  requiring  those  buried  to  be  sunk  to  a  certain 
depth,  or  to  be  buried  outside  of  where  population  was,  or 
was  likely  to  become  dense,  and  within  a  reasonable  time 
after  death,  &c. ;  but  we  doubt  if  the  burial  of  the  dead  can, 
as  a  general  proposition,  be  taken  out  of  the  hands  of  the 
relatives  thereof,  they  being  able  and  willing  to  bury  the 
same  (1). 

Having  ascertained  the  law  governing  the  case,  we  give 
its  facts,  as  presented  by  the  record,  on  which  the  law  is  to 
be  applied. 

It  is  agreed  by  the  parties  that  the  following  are  the 
facts  in  the  case: 

Union  Cemetery^  in  the  city  of  Indianapolis^  was  laid  off 
into  lots,  about  twenty  years' ago,  by  a  company  of  private 
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individaals,  who  weie,  at  the  time,  the  owners  of  the   ^o^-  '^^na, 
ground*  18S9. 

The  lots  have  been  sold,  and  deeded  in  fee  simple,  to 
private  individuals,  by  the  original  owners. 

Henry  Hobner  was  the  owner  of  one  of  said  lots,  and, 
in  Mayy  1859,  employed  Weaver  and  Williams^  undertak- 
ers, to  bury  a  deceased  child  of  his  therein. 

Pursuant  to  said  employment.  Weaver  and  Williams  di- 
rected Charles  Bogert  to  dig  the  grave  in  said  lot,  for  the 
burial  of  said  child,  and  he  proceeded  to  execute  the  work 
by  virtue,  alone,  of  such  direction. 

For  that  act,  he  was  sued  by  the  city,  and  judgment 
given  against  him,  under  the  ordinance  which  has  been 
previously  noted. 

The  proprietors  have  never  surrendered  the  Union  Cent" 
etery  to  the  city. 

Henry  Hobner  had  a  right  to  bury  his  own  child  in  his 
own  lot,  being  in  limits  where  burial  was  allowed,  without 
purchasing  the  consent  of  anybody. 

Since  the  foregoing  opinion  was  written,  an  additional 
brief  has  been  filed  by  the  city,  raising  the  question  of  jur* 
isdiction,  but,  under  the  circumstances,  we  shall  not  exam- 
ine it 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 


ON  PETITION  for  a  rehearing. 

Per  Curiam. — This  cause  was  submitted  by  agreement; 
was  fully  and  ably  briefed  by  counsel  on  both  sides.  .  The 
question  of  jurisdiction  was  not  raised. 

The  Court  did  not  look  into  it,  though  it  might  have 
done  so  had  it  seen  proper. 

The  case  is  a  clear  one  on  the  merits.  Had  the  Court 
examined  the  question  of  jurisdiction,  it  would  have 
changed  the  result  only  in  the  mode  in  which  the  cause 
would  have  gone  out  of  Court;  that  is,  by  dismissal,  in- 
stead of  reversal.  A  rehearing  will  not  be  granted  in  a 
case  like  the  present,  for  such  cause.  As  the  question 
upon  the  ordinance  was  one  of  importance---one  which 
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Nor.  Term,   the  rights  of  all  concerned  required  should  be  finally  and 
^-Q^Q*      authoritatively  settled,  it  was  highly  proper  that  the  city 
attorney  should,  so  far  as  he  could  do  so,  waive  any  point 
in  the  way  of  its  decision. 
The  petition  is  overruled. 
N.  B.  Taylor  J  for  the  appellant 
B.  K.  EUiotty  for  the  city  (2). 

(1 )  The  law  of  barial,  in  its  relatioiis  to  the  place  of  interment,  and  the  pro- 
tection of  the  dead,  is  discnssed  with  mnch  ability  and  learning,  in  a  report  by 
the  Hon.  Samuel  B.  RuffgUt,  referee,  appointed  by  the  Supreme  Comt  of  the 
etate  of  New  York,  in  the  matter  of  the  widening  of  Beekman  stzeet,  in  tiie 
city  of  New  York, 

He  submitted  the  following  conclnsions,  as  jastiy  dednrible  from  the  fkct, 
that  no  ecclesiastical  element  existed  in  the  jurisprudence  of  the  state  of  New 
York,  or  in  the  framework  of  its  goremment: 

1.  That  neither  a  corpse,  nor  its  bniial,  is  legally  subject,  in  any  way,  to 
ecclesiastical  cognizance,  nor  to  sacerdotal  power  of  any  kind. 

2.  That  the  right  to  bury  a  corpse  and  to  preserve  its  remains,  is  a  legal 
right,  which  the  Courts  of  law  wUl  recognise  and  protect. 

3.  That  such  rig^t,  in  the  absence  of  any  testamentary  disposition,  belongs 
exclusiYcly  to  the  next  of  kin. 

4.  That  the  right  to  protect  the  remains,  includes  the  right  to  preserve  them 
by  separate  burial,  to  select  the  place  of  sepulture,  and  to  change  it  at  plea- 
sure. 

5.  That  if  the  place  of  burial  be  taken  for  public  use,  the  next  of  kin  may 
claim  to  be  indemnified  for  the  expense  of  removiog  and  suitably  reinterring 
their  remains. 

This  report  was  brought  to  a  hearing  in  the  Supreme  Court,  in  AprQ,  1856, 
and,  after  aigument,  confirmed,  m  all  respects,  by  the  Court  4  Bradf.  508  to 
532. 


(2)  Mr.  Elliott,  for  the  dty,  cited  the  following  authorities: 
I.  The  amount  in  controversy  being  only  ttve  dollars,  this  Court  has  no 
jurisdiction.  Tke  Board  of  ComnUsthnert  v.  Chitaom,  7  Ind.  B.  688. — Xssy  T. 
The  StcUe,  6  uf.  281,  and  case  cited.^Bogart  r.  The  City  of  New  Albany,  I  id. 
38,  and  authorities  cited. — Common  Council  of  IndianapoltM  v.  Fairchild,  id.  315. 
^Tripp  V.  Elliott,  5  Blackf.  168.— T^tirman  v.  Hammond,  id.  66.— /<f.  67.— 
•  Reed  v.  Sering,  7  id.  l35.^The  City  of  Madimm  v.  Hatdier,  8  id.  341.— 1  Chit, 
on  Plead.  112. — ^Ang.  and  Ames  on  Corp.  -; — . — Acts  of  1857,  p.  56. — ftek. 
Pr.  321. 

n.  As  this  Court  has  no  jurisdiction  of  the  subject-matter  of  this  suit,  a 
judgment  rendered  by  it  is  utteriy  void.  How.  N.  T.  Code,  6. — Doiy  v.  Brown, 
4  How.  4a!d.^EUiott  v.  PiersoU,  1  Pet  328.-13  id.  571.-2  How.  (U.  S.)  43.— 
3  id.  750,  762,  763.— roy/br  v.  Conner,  7  Ind.  B.  115.-7^  StaU  v.  Ritkmmd^ 
6  Foster  (N.  H.),  ^%.—Stoughtm  v.  Mott,  13  Verm.  B.  175.— Bnwfa  v.  Davii, 
17  pick.  148.— Brtmb  v.  DanieU,  22  id.  498.— BhmX^  v.  Adams,  11  tcf.  442.— 
Kennedy  v.  Greer,  13  HI.  B.  432.— Smith's  Leading  Cases,  821. 


T. 
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m.  The  qvertion  of  juifldiedoB  Ib  one  that  can  be  raised  at  an  j  stage  of   Not.  Tena, 
tbe  prooeedingi,  and  whenever  a  defect  of  jnrudiction  i4>pean,  the  cause  must        1859* 
be  dismissed.     7^  Suae  t.  The  Whitewater  Canal  Co.,  8  Ind.  B.  S21.— Van 
Stntr.  n.  725.— Thompeon  ▼.  7^  l^eamboat  Morton,  8  Ohio  St.  B.  28. 

IT.  Courts  cannot  acquire  jurisdiction  over  the  subject-matter  by  the  acts 
of  parties.  The  question  of  jurisdiction  is  not  waiyed  by  laches  of  a  party. 
The  State  t.  Bidmond,  6  Foster  (K.  H.),  882.— Boiler  ▼.  ChiMhehn,  3  Texas 
B.  157. — Chapman  r.  Morgan,  8  Gkeene  (Iowa),  374. — TTumpton  r.  The  Steam- 
heat  Morton,  8  Ohio  St  B.  88.— Tluttcs  r.  Bdyea,  8  Abbott  (Pr.  B.), . 

T.  When  a  Conn  has  no  jurisdiction  of  the  subject-matter,  it  will,  ex  officio, 
dismiss  the  suit  Bryan  t.  Bhfthe,  4  Blackf.  849.— Gould's  PI.  236.— <)  Bouy. 
Inst  248.— 5/asi;7  t.  Newton,  3  How.  (Miss.  B.)  34. 


i»  • 


Whitehead  and  Others  v*  Pitcher  and  Others. 

Sereral  persons  became  sureties  for  A.,  and  to  indemnify  them  A*  executed  a 
chattel  mortgage  to  the  sureties,  jointly.  The  sureties  paid  nearly  equal 
sums,  and  upon  the  abandonment  of  the  property  by  ii.,  a  part  of  the  sure- 
ties brougfat  suit  to  sell  the  property  to  reimburse  themselves,  making  tiie 
other  sureties  defendants.  These  detodants  made  deftult  The  Court  ap- 
poiated  a  receiTer  to  seU  the  property,  and  bring  the  proceeds  into  Court  for 
distribution.  HM,  that  in  the  diBtribntion,  the  entire  proceeds  could  not  be 
applied  in  satisfaction  of  the  amounts  paid  by  the  plaintifrs,  but  that  they 
must  be  distributed  p/ro  rata  among  all  the  mortgagees. 

APPEAL  from  the  Jeffenan  Circuit  Conrt  WedneAg, 

Perkins,  J. — In  1853,  Abijah  W.  Pitcher  and  eighik  other 
persons  became  sureties  of  Robert  L.  Brovmifig  in  the 
snm  of  abont  6,000  dollars.  To  indemnify  those  sureties, 
Browning  executed  to  them,  jointly,  a  mortgage  on  the 
furniture  in  the  Madison  hotel.  The  mortgage  was  duly 
recorded.  The  sureties  paid,  in  nearly  equal  sums  sever- 
ally, the  6,000  dollars  owed  by  Browning.  Browning 
seems  subsequently  to  have  abandoned  the  hotel,  leaving 
the  furniture  in  it,  and  the  hotel  proprietors  leased  the 
same  to  Culver  Woodbum.  A  part  of  the  mortgagees  of 
the  furniture  were  proprietors  of  the  hotel  building,  and 
did  not  desire  td  proceed,  at  the  time  this  suit  was  com- 
menced, io  sell  the  furniture  to  reimburse  themselves  the 
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Not.  Term,   money  paid  for  Browning'.    The  others  desired  to  so  pro- 
^^^'      ceed,  and  they  commenced  this  suit,  making  their  co-mort- 
Whitshbad  gagees  defendants  with  Browning.     The  defendants  did 
PiTCHBB.     not  appear  to  resist  the  suit,  but  made  default.  'The  Court 
appointed  a  receiver  to  take  possession  of  the  property, 
sell  it,  and  bring  the  proceeds  into  Court  for  distribution, 
which  was  done.     At  the  distribution,  the  plaintifb  claim- 
ed that  they  were  entitled  to  have  the  entire  proceeds  of 
the  sale  of  the  property  applied  in  satisfaction  of  the 
amounts  they  had  paid  for  Brownings  while  the  co-mort- 
gagees, defendants,  claimed  that  the  proceeds  should  be 
distributed  pro  raicLy  to  the  amounts  severaUy  paid,  among 
I  all  the  co-sureties  and  mortgagees.     The  Court  gave  the 
entire  proceeds  of  the  sale  to  three  of  the  nine  co-mort- 
gagees, being  the  three  who  were  plaintiffs. 

There  are  cases  where  creditors  may  obtain  priority  of 
lien  and  payment  by  priority  in  institution  of  suit.  But 
these  are  where  no  lien  has  been,  or  can  be,  acquired  at 
law.  Hubbs  v.  Bancroft^  4  Ind.  R.  388. — Butler  v.  Jaffray^ 
12  id.  504.  The  case  at  bar  is  not  such  an  one.  Here  a 
lien  had  been  acquired  at  law  by  express  contract.  A 
mortgage  had  been  taken  and  put  upon  record.  There 
is  nothing  showing  an  abandonment,  a  waiver,  or  a  for- 
feiture  of  that  lien.  How  could  the  parties  holding  be  de- 
prived of  it? 

The  amounts  paid  by  the  co-sureties  were  not  paid  out 
of  a  common  fund,  but  each  raised  money  to  pay  his  pro- 
portion; and  the  amounts  they  thus  severally  paid,  became 
separate  demands  against  Brownings  for  which  several 
suits  could,  and  perhaps  should,  have  been  brought.  1 
Swann's  Pr.,  p.  41,  and  note  41.  And  each  surety  had  a 
vested  interest  in  the  mortgage,  to  the  amount  of  his  pay- 
ment. How  could  he  be  deprived  of  this  for  the  benefit 
of  a  co-surety? 

Whether  the  judgment  ordering  the  sale  of  the  whole 
jnroperty  on  the  application  of  a  part  of  the  mortgagees, 
instead  of  their  interest  in  it,  was  right,  we  need  not  in- 
quire. It  was  acquiesced  in  by  the  other  mortgagees,  and 
they  simply  asked  to  receive,  out  of  the  proceeds  of  the 
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sale,  the  rateable  proportion  they  were  entitled  to  on  the  ^^'  Tenn, 
payments  the  record  showed  they  had  made.     The  Court      ^^9. 
pat  its  refusal  to  allow  such  distribntion  on  the  ground      Embxt 
that  it  would  be  inconsistent  with  the  judgment  which  Thb  eVaks- 
had  been  rendered  at  a  previous  term  on  default.     We  do  rYilro'dCo.' 
not  think  it  would  have  been;  but  if  it  would,  perhaps 
that  judgment,  thus  construed,  is  so  palpably  erroneous  on 
its  fieice,  as  to  justify  its  reversal. 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

JIT.  G.  Bright^  for  the  appellants. 

&  (7.  StevenSj  for  the  appellees. 


.  *i 


Ehert  v.  The  Evansville,  Indianapolis,  and  Clevb* 
LAND  Straight  Line  Railroad  Company. 

Downing  v.  The  Sabce. 

Cochran  v>  The  Same. 

Ferguson  v.  The  Same. 

APPEAL  from  the  Greene  Circuit  Court  Wednetdt^, 

AoMMMr  so. 

Per  Curiam* — Suit  upon  a  note  payable  to  the  order  of 
3%e  EvansviUej  Indianapolis^  amd^  Cleveland  Straight  Line 
Railroad  Company^  for  100  dollars. 

Judgment  by  default. 

The  objection  is  that  the  complaint  does  not  aver  that 
the  plaintifiB  are  a  corporation.  There  is  nothing  in  the 
objection.  Anderson  t.  2!le  Newcastle,  4^.,  Railroad  Co., 
12  Ind.  B.  376. 

The  judgment  is  aflBrmed  with  10  per  cent,  damages 
and  costs. 

J.  N.  Evans,  for  the  appellant. 
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Not.  Tenn, 

1859, 

Cujoairos 

▼. 
Pfouts. 


Wednudojf, 
November  90, 


CVMMINGS   V.   PfOUTS. 

In  an  action  upon  the  asaigmnent  of  a  promisfory  note  secured  bgr  mortgage^ 
it  is  a  sufficient  defense  to  show  tiiat  the  note,  mortgage,  and  judgment  do 
not  waiye  the  appraisement  law,  and  that  property  of  the  maker  of  ibe  note 
has  been  sold  npon  said  judgment  without  appraisement. 

APPEAL  from  the  (hss  Circuit  Court. 

Davison,  Jw — Oummings^  who  was  the  plaintiff,  brought 
this  action  against  Pfouts  upon  the  assignment  of  a  prom- 
issory note.  The  note  is  for  the  payment  of  500  dollars, 
bears  date  September  22, 1849,  was  executed  by  one  WU* 
liam  EidsoHj  and  is  payable  to  John  A.  Taylor,  on  or  before 
the  11th  of  Augtisty  1854.  Taylor  assigned  the  note  to 
Pfouts,  the  defendant,  who  assigned  it  to  the  plaintiff. 

The  complaint  aUeges  that,  on  the  12th  of  August,  1854, 
the  plaintiff  commenced  an  action  on  the  note,  and  a 
mortgage  by  which  it  was  secured,  in  the  itfiami  Circuit 
Court;  and  at  the  March  term,  1866,  of  that  Court,  recov- 
ered a  judgment  against  Eidson,  the  maker,  for  1,260  dol- 
lars, upon  which,  on  the  20th  of  April  then  next  following, 
he  sued  out  an  execution,  which  was  delivered  to  the 
sheriff,  who  returned  69  dollars  made  on  the  debt,  besides 
costs,  &c.  And  further,  it  is  alleged  that  when  the  note 
became  due,  Eidson  was,  and  still  is,  insolvent,  having  no 
property  subject  to  execution,  so  that  an  action  against 
him  would  have  been  unavailing,  &c  ^ 

Defendant's  answer  contains  five  paragraphs.  The  third, 
raises  the  only  question^  presented  for  our  consideration. 
Hence,  the  others  will  not  be  further  noticed. 

By  the  third  paragraph,  defendant  admits  that  plaintiff 
brought  suit,  in  the  Miami  Circuit  Court,  against  William 
D.  Eidson  and  Asinalh  Eidson,  his  wife,  upon  the  note  and 
the  mortgage  by  which  it  was  secured,  and  that,  at  the 
March  term,  1856,  of  said  Court,  he  recovered  a  judgment 
against  them,  upon  the  same  note  and  mortgage,  for  1,260 
dollars.  Bnt  he  avers  that  that  judgment  is  as  follows: 
^  It  is  ordered  and  decreed,  that  the  plaintiff  recover  of  the 
defendants,  William  D.  Eidson  and  wife,  1,260  dollars  and 
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his  costs;  and  that  said  mortgage  be  foreclosed,  and  the  Nor.  Ttan, 
mortgaged  premises  (describiiig  them)  or  bo  much  therecrf*  1SS9. 
as  may  be  necessary  to  satisfy  the  judgment  and  costs,  be  Comcnios 
sold  for  that  purpose,  and  that  any  balance  that  might  re-  pvoors. 
main  unsatisfied  after  the  sale  of  the  premises,  be  levied  of 
any  property  of  the  defendant.  It  is  also  ayerred  that  the 
mortgage  was  executed  by  Eidson  and  his  wife,  to  secure 
*  the  note  sued  on,  and  another  note  given  by  Eidson^  of  the 
same  date,  and  iat  a  similar  amount,  payable  August  11, 
1859;  that  the  mortgage  and  notes  were  given  in  the  state 
of  hdUma^  and  payable  there— both  parties  residing  in  said 
state — ^and  that  there  was  no  clause  in  either  of  the  notes, 
nor  in  the  mortgage,  waiving  the  appraisement  laws.  That 
the  lands  described,  &C.,  and  ordered  to  be  sold,  are  worth 
1,200  dollars,  and  have  not  been  sold  in  accordance  with 
said  decree;  but  on  the  contrary,  the  plaintiff  procured  to 
be  issued,  an  attested  copy  of  that  decree,  under  the  seal 
of  the  Court,  upon  which  the  sheriff  of  Miami  county,  on 
the  24th  of  May^  1855,  offered  the  mortgaged  premises  for 
sale,  and  the  plaintiff,  at  that  sale,  bid  for  and  purchased 
them  for  100  dollars,  and  no  more.  And  it  is  further 
averred,  that  the  sheriff  did  not,  previous  to,  or  at  the  time 
of,  the  sale,  cause  the  real  estate  thus  sold  to  be  appraised, 
but  the  same  was  sold  to  the  plaintiff  without  regard  to 
the  appraisement  laws  of  this  state,  &c. 

To  this  paragraph  the  plaintiff  demurred,  but  his  demur- 
rer was  overruled,  and  final  ].udgment  rendered  for  the  de- 
fendant, &C.  ^ 

The  demurrer  admits  the  feicts  pleaded.  Are  they,  as 
pleaded,  a  sufficient  bar  to  the  present  action? 

In  argument,  it  is  insisted  that  the  sale,  under  the  decree 
of  the  Miami  Circuit  Court,  having  been  without  appraise* 
ment,  ia  void;  that  the  real  estate  attempted  to  be  sold,  is, 
therefore,  still  the  property  of  EidMon^  the  maker  of  the 
note,  and  subject  to.  execution;  and  that  his  property  not 
being  exhausted,  the  suit  against  the  assignor  is  prema- 
tme,  and  oonsequendy,  not  maintainable.  This  reasoning 
is  consistent  with  the  facts  stated  in  the  defense,  and  seems 
to  be  conclusive. 
Vol.  XIIL— 10 


146 


CASES  IN  THE  SUPREME  COURT 


Nor.  Term, 

1859. 

Hklus 

T. 
WiLSOH. 


The  statute  says :  ^^  When  a  judgment  is  to  be  execated 
without  any  relief  from  appraisement  laws,  it  shall  be  so 
ordered  in  the  judgment"    2  R.  S.  p.  123. 

In  this  case,  the  judgment  under  which  Eidsaris  property 
was  sold,  contained  no  such  order;  nor  did  the  written  con- 
tract upon  which  it  was  founded,  waive  such  relief.  The 
result  is — ^the  sheriff's  sale  was  a  nullity.  Doe  v.  Crafts 
2  Ind.  R.  269.—Mors$  y.  Doe^  id.  ^.—Morton  v.  White j  5 
id*  338.  The  paragraph  in  question,  shows  affirmatively 
that  JSidsonj  at  the  commencement  of  the  suit,  was  the 
ov^ner  of  property  subject  to  execution,  and  was,  therefore, 
a  sufficient  defense  to  the  action,  hence  the  demurrer  was 
properly  overruled. 

Pier  Curiam. — The  judgment  is  affirmed  with  costs. 

W.  Z.  Stuart  and  H.  P.  Biddle^  for  the  appellant 

iX  D.  Pratty  for  the  appellee. 


» ••^ » 


13    146l 
144    314 


HiLLis  V.  Wilson. 

ThiB  case  is  gOTDmed  bythe  cases  of  Price  t.  T%e  Grand  Rapids,  frc.,  Railroad 

Co.,  and  Kiter  r.  The  StaU,  ante,  SS,  SO. 


Wedt\e$da;jl, 
Nhven^)er  90., 


APPEAL*  from  the  Decatur  Court  of  Common  Pleas. 

Hanna,  J. —  Wilson  made  applicatioi^for  letters  of  guar- 
dianship for  two  of  the  minor  children  of  WiOiam  ESUis. 
The  petition  of  Wilson  represents,  among  other  things, 
that  ^^John  BUlis^  the  executor,  has  perhaps,  the  full  control 
of  the  personal  estate  of  said  wards ;  which  will  amount 
to  not  less,  perhaps,  than  3,000  dollars  for  each  heir." 

The  executor  appeared  and  filed  an  answer,  avening, 
among  other  things,  that  *^by  the  last  will  of  said  WilUam^ 
WliSy  said  executor  has  given  to  him  the  custody  and  care 
of  said  children,  their  education,  and  of  their  estate,  and 
said  will  is  herewith  shown  to  the  Court."  Therefore,  said 
Wilson  ought  not,  &c 
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SRBis  moved  that  he  be  appointed  guardian  of  all  the   ^^-  Term, 
children  of  said  deceased*  1859. 


Wilson  demurred  to  the  answer  of  SSUiSj  because  it  did      Hixxib 

not  state  facts  sufficient,  tec*  Wiuov. 

• 

The  demmrer  was  sustained*  WUsqu  was  appointed 
guardian  of  said  two  minor  heirs. 

The  only  question  here  presented  by  the  brief  of  appei* 
lant,  is  upon  the  ruling  of  the  Court  on  the  demurrer.  It 
is  insisted  that  ERUis  is  the  testamentary  guardian  of  the 
heirs  mentioned,  and,  therefore,  entitled  to  the  control  of 
their  persons  and  estates. 

The  will  is  not  made  a  part  of  the  record,  and  we,  there* 
fore,  do  not  know  what  were  its  terms  and  provisions,  fur^ 
ther  than  they  are  made  to  appear  by  the  averments  in  the 
pleadings  above  stated. 

No  question  is  here  made  as  to  the  record  before  us  being 
complete.  80  far  as  we  can  see,  the  answer  set  up  in  de- 
fense of  the  application,  was  based  upon  the  will  therein 
alluded  to»  That  will  was,  therefore,  an  instrument  in 
writing,  npon  which  the  defense  was  founded,  and  the 
same,  or  a  copy  thereof,  should  have  been  filed  with  the 
answer.  2  R.  S.  p.  44,  §  78.  The  answer  does  not,  in 
words,  if  it  does  in  terms,  make  the  will  a  part  thereof! 
The  record  comes  here  without  it,  and  the  case  is  thus 
submitted  to  us  by  agreement  of  the  parties.  We  must, 
therefore,  presume  that  it  was  not  the  intention  of  the  de« 
fendant  to  make  this  will  a  part  of  that  record. 

The  answer  was  not  sufficient  unless  it,  or  a  copy,  had 
been  filed,  &c*,  and  the  demurrer  was,  therefore,  properly 
sustained  thereto*  Rrice  v.  The  Oravul  Rapids^  4*^.,  Rail" 
road  Cb.,  and  Kiser  v.  2%^  Staie^  at  this  term  (1). 

Per  Ckiriam. — The  judgment  is  affirmed  with  costs. 

W.  Oumbacky  for  the  appellant. 

B.  W.  WiUon^  in  person. 

(I)  Ante,  58,  80. 
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Downing  v.  The  Eyansyille,  Indianapolis,  and  Cleye- 
LAND  Straight  Line  Railroad  Company. 

APPEAL  from  the  Greene  Circuit  Court 

Per  Ouriam. — Suit  by  the  company  against  the  appeU 
lant  on  a  stock  subscription.  Trial  by  the  Court;  finding 
and  judgment  for  the  plaintifil 

The  only  point  made  in  the  case,  by  the  brief  of  coun- 
eel,  is,  that  there  should  haYe  been  a  continuance  upon  an 
affidaYit  filed.  We  have  not  examined  the  aflEidaYit  with 
a  Yiew  to  a  determination  of  its  sufficiency,  as  the  motion 
for  a  new  trial  was  not  predicated  upon  the  ruling  of  the 
Court  on  the  motion  to  continue.  The  motion  for  a  new 
trial  was  made  upon  the  ground  that  the  finding  was  not 
sustained  by  the  cYidence,  and  was  contrary  to  law.  In 
order  to  take  adYantage  of  the  error,  if  one  was  committed^ 
in  refusing  a  continuance,  it  should  haYe  been  made  the 
basis  of  a.  motion  for  a  new  triaL  KefU  y.  Tjaw$on^  12 
Ind.  R.  675. 

The  judgment  is  affirmed  with  2  per  cent,  damages  and 
costs. 

J.  N*  EvoMy  for  the  appellant. 

i).  MP  Donald^  A  O.  Porter^  and  /•  Hughes^  for  the  ap- 
pellees. 


•  m%^  > 


Heron  and  Another  v.  Saucer. 


Wednetdcttf, 
Ncvember  90* 


APPEAL  from  the  Fa^feUe  Circuit  Court 
Per  Cwriam. — The  first  question  in  this  case  is,  whether 
the  accounts  in  faYor  of  the  firm  of  Saucer  and  Davis  were 
assigned  by  an  instrument  of  writing  existing  between 
them,  as  follows: 

"  ConnersviUe^  Indiana,  September  20, 1856. 
''  Articles  of  agreement,  made  this  day  and  date  aboYe, 
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witness,  that  T.  W.  Saucer  has  this  day  bought  the  entire   N<>^-  Term, 

stock  in  trade  of  the  finn  of  X  Saucer  Sf  (Jo.j  and  does       ^SS9. 

agree  to  take  all  the  stock  on  hand,  and,  also,  all  of  the      Hbbov  ! 

accounts  due  the  firm,  and  become  liable  for  all  of  the     Bavobb. 

claims  which  are  against  the  said  firm,  and  release  the  said 

A.  M.  Davis  from  all  liabilities  that  the  said  firm  is  liable 

for  at  this  date. 

[Signed]  "j;  W.  Saucer^  [seal.] 

«il.  M.  Davisj  [seal]" 

We  think  that  all  such  accounts  as  were  due  the  firm,  in 
their  regular  course  of  dealing  were  by  the  above  instru- 
ment transferred,  at  least  equitably,  to  the  purchaser. 

The  suit  was  for  various  articles  furnished  in  fitting  up 
a  hall  for,  and  in  feeding,  &c.,  persons  who  attended  a  balL 
A  bill  of  particulars  was  filed. 

Upon  the  trial,  Davis  testified  that  at  the  time  the  arti- 
cle of  agreement  was  made  between  him  and  Saucefj  no 
sach  charges  as  those  sued  upon  had  ever  been  made  in 
their  books  against  Heron^  nor,  so  far  as  he  was  concerned, 
did  they  ever  look  directly  to  Heron  to  pay  for  the  items 
now  sued  for. 

Davis  appears  to  have  remained  one  of  the  firm  of  San^ 
cer  6f  Co.  for  some  considerable  length  of  time  after  the 
goods  now  ftued  for  passed  from  the  possession  of  said 
firm.  Up  to  the  time  he  left  the  firm,  no  charge  appears 
to  have  been  made  against  the  defendant,  of  the  goods  thus 
fbmisfaed  to  others,  nor  was  any  written  evidence  shown 
by  which  he  agreed  to  answer  for  the  debt.  A  new  trial 
should  have  been  granted. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, &c. 

J.  8.  Reid  and  N.  TruskTy  for  the  appellants. 

&  W.  Parker  and  /.  C.  Mcintosh^  for  the  appellee. 
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13 
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MO 


Not.  Tenn» 

1859. 


Cocnr 

T. 

Bbowk. 


Wecbutdojf, 
Novembtrth. 


s. 


Coon  v.  Brown. 

Suit  apon  a  promiBsoiy  note,  dated  ifoy  S8, 1657.  Ismies  upon  answen  of 
pajment  and  setoff.  The  note  and  a  receipt  "in  fnll  of  book  acconnts  np 
to  date"  (Afaif  28, 1857),  were  the  only  evidence.  The  items  of  setoff  were 
payments  made  by  defendant  as  repleyin  bail  for  plaintiff  in  1839  and  1840. 
Held,  that  the  eyidenee  raised  a  presumption  of  payment  of  tlie  matters  of 
set-off. 

Under  the  B.  8.  of  1888,  a  replexin  bail  was  required  to  obtain  a  judgment 
before  he  oould  hare  an  execution;  but  he  might  hare  judgment  on  motion, 
when  tlie  original  judgment  waa  rendered. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas. 

Hanna,  J. — Suit  upon  a  note. 

Answers,  payment  and  set-off. 

Reply,  denying  payment,  and  averring  that  the  matters 
set  up  as  a  set-off  had,  long  before  the  execution  of  the 
note,  been  settled  and  paid. 

Trial  by  the  Court,  and  finding  for  the  plaintiff  the 
amount  of  the  note  and  interest 

All  the  evidence  given  upon  the  trial,  was  the  note, 
which  was  dated  May  28, 1857,  and  a  receipt,  as  follows: 
^'Map  28, 1857.  Received  of  James  Brown^  two  hundred 
and  fifteen  dollars  in  full,  of  book  accounts  up  to  this  date. 

''Peter  Cotm:' 

The  items  of  set-off  pleaded,  consisted  of  certain  pay- 
ments made  by  Cbon,  as  replevin  bail  for  Brown^  on  judg- 
ments, previous  to  the  year  1851.  The  form  of  the  reply 
admits  that  Chon  had  made  such  payments,  and  relies 
upon  the  subsequent  repayment  thereof  by  Broton  to  said 
Coon.  Does  the  proof  establish  such  repayment?  is  the 
only  question. 

The  appellant  insists  that  his  offsets  were  not  included 
in  the  terms  of  the  receipt,  nor  presumed  to.  be  settled 
upon  the  execution  of  the  note,  because  he  was  a  judg- 
ment-creditor, under  our  statute,  which  gives  a  replevin 
bail  a  right  to  an  execution  against  his  principal,  upon  the 
judgment,  to  collect  any  amount  he  may  have  paid  there- 
on for  his  use.    2  R.  S.  p.  186. 

At  the  time  Coon  became  replevin  bail,  to-wit,  in.  1839 
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and  1840,  and  at  the  time  he  made  the  payments,  as  sach,  N^*  7«ai, 
our  statutes  differed  from  that  of  1852,  in  this,  that  the      1^59- 
Borety  was  leqniied  to  obtain  a  judgment  against  his  prin-      Ssuth 
cipal,  before  he  eould  have  an  execution,  which  he  might 
obtain  upon  motion  in  the  Court  where  the  original  judg* 
ment  was  rendered.    R.  8.  1838,  p.  235^— R.  8. 1843,  p. 
956. 

We  are  of  opinion  that,  under  these  circumstances,  the 
note  and  receipt  together,  raised  a  presumption  of  the  pay* 
ment  of  the  matters  set  up  in  the  set-off. 

Per  Ouiriam. — The  judgment  is  affirmed  with  10  per  cent, 
damages  and  costs. 

G^.  &  Orth  and  J.  A*  Stein^  for  the  appellant. 

J.  JSL  LaRue^  for  the  appellee. 


Smith  v.  Baxter  and  Another. 

A  genend  ftoswar  of  fiulnre  of  consideratioii  is  bad. 

hi  A  8«it  upon  a  promissory  note,  an  answer  that  certain  articles  forming  a 
part  of  tha  consideimtion  of  the  note,  were  injured,  broken,  and  of  no  Talna, 
is  bad,  without  aa  aUegation  of  fraud  or  warranty. 

And  if  the  answer  aver  that  certain  articles,  part  of  the  consideration,  were 
nerer  reoeiyed,  or  are  lost  and  wanting,  it  mnst  also  be  alleged  that  the  fail- 
ure to  receiye  the  articles,  or  their  loss,  was  throngfa  the  fiudt  of  the  plaintiiT. 

A  defense  purporting  to  go  to  the  wliole  complaint^  but  answering  only  a  part 
of  it,  is  bad. 

Where  a  paragraph  of  an  answer  does  not  purport  to  plead  a  setoff,  and  the 
fiusts  pleaded  do  not  show  a  liability'  of  the  plaintiff  to  the  defendant,  it  can- 
not be  tieated  as  a  set-off. 

APPEAL  from  the  Ca$$  Circnit  Court  F«iPM«%, 

WoRDEN,  J« — Action  by  the  appellees  against  the  ap« 
pellant,  on  a  note  made  by  the  appellant  to  one  Michael 
Baranj  and  by  him  indorsed  to  the  plaintiffs. 

The  defendant  answered— 

1.  '^That  the  consideration  of  the  note  was  the  pnr^ 
chase  from  the  said  Hdran  of  certain  tinware,  copperware, 
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}i<n.  Tem»   stoves,  castingB,  tin,  copper,  tools,  finishing  hammers,  hard- 
^°^*      ware,&c.;  and  avers  that  said  property  was  broken,  injured, 
Smith       and  defective  (to-wit,  fifty  stoves,  one  hundred  pieces  of 
Baztbb.     casting),  and  had  no  value;  and  one  set  of  finishing  ham- 
mers, worth  fifteen  dollars,  never  received;  which  defects 
were  fraudulently  concealed  by  the  said  SaranJ^ 
4.  "  The  consideration  has  whoUv  failed." 
6.  ^^  As  to  two  hundred  and  thirty-seven  dollars  of  said 
note,  he  says  that  said  note  was  given  as  alleged  in  the 
first  paragraph,  and  that  the  following  property  so  enter- 
ing into  the  consideration  of  said  note,  was  injured  and 
broken,  and  of  no  value,  to-wit: 

6  stoves,  at  11  doUars  each 966  00 

3  stoves,  BucKs  patent  • . , 15  00 

9  stoves,  at  12  dollars  each 108  00 

1  victory  stove 13  00 

1  set  finishing  tools  (never  received) 15  00 

Pieces  casting,  lost  and  wanting 20  00 


9237  00 
Which  said  goods  entered  into  the  consideration  of  said 
note  at  the  above  prices." 

Demurrers  were  sustained  to  the  fourth  and  sixth  para« 
graphs  of  the  answer,  and  exceptions  taken.  The  other 
paragraphs  of  the  answer  were  withdrawn,  and  judgment 
was  entered  for  the  plaintiff. 

The  assigned  errors  are,  in  sustaining  the  demurrers,  and 
trying  the  cause  without  an  issue. 

The  fourth  paragraph  of  the  answer  was  clearly  bad, 
and  the  demurrer  correctly  sustained.  ^'  A  general  plea  of 
failure  of  consideration  is  bad."  Appleggte  v.  Crawford^ 
2  Ind.  R.  679. 

We  are  of  opinion  that  the  sixth  paragraph  is  also  bad. 
Neither  fraud  nor  any  warranty  is  alleged  in  reference  to 
the  goods  claimed  to  have  been  defective,  nor  is  anything 
aveired  to  show  that  the  purchase  was  made  under  such 
circumstances  as  would  authorize  the  defense  attempted 
to  be  set  up.  It  is  claimed  by  counsel  for  appellant  that 
the  sixth  paragraph  refers  sufficiently  to  the  first  to  make 
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the  allegation  therein,  that  the  <^  defects  were  frandnjently  No^*  T«m» 
concealed  by  the  said  JETaran/'  a  part  of  the  sixth  para-      *^^* 
graph.     We  do  not  so  regard^^the  paragraph.     It  refers  to       Bmitb 
the  first  paragraph  only  for  the  purpose  of  showing  for     Baztbb. 
what  consideration  the  note  was  given,  and  does  not,  even 
by  reference,  embrace  anything  more  of  that  paragraph. 
80  far  as  the  nineteen  stoves,  mentioned  in  the  paragraph 
under  considemtion,  are  concerned,  the  paragraph  is  bad 
for  the  reason  above  indicated.    In  reference  to  the  tools 
^  never  received,"  and  the  pieces  of  casting  ^^ost  and  want- 
ing," it  may  be  remarked  that  there  is  nothing  in  the  para^ 
graph  to  show  that  they  were  not  received,  or  were  lost 
and  wanting,  through  any  fault  of  Haran.    For  aught  that 
appears,  it  may  have  been  the  fault  of  the  carriers  by 
whom  the  goods  were  transported. 

But  if  the  paragraph  should  be  deemed  good,  so  far  as 
the  "tools"  and  '^pieces  of  casting"  are  concerned,  still  it 
would  be  defective.  These  tools  and  eastings  only  amount 
to  35  dollars,  and  if  the  paragraph  be  deemed  good  as  to 
this  sum,  it  will  still  be  bad  because  it  does  not  answer 
all  it  purports  to  answer,  viz.,  237  dollars.  A  plea,  to  be 
good,  mnst  answer  all  that  it  assumes  in  the  introductory 
part  to  answer.  Conwell  v.  FiimeU^  11  Ind.  R.  527.  Here, 
matter  good,  to  say  the  most  of  it,  as  to  only  35  dollars,  is 
pleaded  in  bar  of  237  dollars. 

It  is  claimed  that  the  paragraph  is  good  as  an  answer  of 
set-off.  It  does  not  purport  to  be  pleaded  by  way  of  set- 
oiT;  but  passing  by  the  form  of  it  in  this  respect,  we  think 
it  defective  in  substance,  viewed  as  a  set-off.  The  facts 
averred  do  not  show  any  liability  from  Ha/rcm  to  the  de- 
fendant, and  the  foregoing  observations  are  applicable  to 
the  paragraph  treated  as  a  set-of£ 

In  reference  to  the  error  assigned,  that  there  was  a  trial 
without  an  issue,  it  may  be  observed  that  it  does  not  ap- 
pear to  be  well  assigned  in  point  of  fact.  After  the  with- 
drawal of  the  other  paragraphs  of  the  answer,  and  the 
decision  of  the  Court  upon  the  demurrers,  the  defendant 
expressing  his  intention  to  abide  by.  the  demurrers,  the  re- 
cord proceeds  as  follows:    ^'And  this  cause  is  now  sub- 
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Not.  Term,  mitted,  by  the  agreement  of  the  parties,  to  the  Coart,  for 
^^^'  decision,  the  intervention  of  a  jury  being  waived,  and  the 
Cook  Ck>t^  after  hearing  the  proofs  of  the  parties,  do  say  and 
Thb  Stati.  find  for  the  plaintiff  the  sum  of  2,239  dollars,  95  cents. 
It  is,  therefore,  considered,"  &c  It  appears  by  a  bill  of 
exceptions,  that  the  only  evidence  offered  was  the  note  de- 
clared upon.  This  entry  may  not  be  in  the  strict  technical 
form  of  a  judgment  on  demurrer,  and  the  assessment  of 
damages  by  the  Court;  but  we  regard  it  as  substantially  so. 
Where  damages  are  to  be  assessed,  in  actions  founded  on 
contract,  after  the  decision  of  nn  issue  at  law,  the  Court, 
a  commissioner,  or  a  jury,  may  make  the  assessment.  2 
R.  S.  p.  121,  §  367.  We  regard  the  record,  under  the  cir- 
cumstances, as  showing,  not  a  trial,  but  a  decision  of  the 
Court,  by  the  agreement  of  the  parties,  as  to  the  plaintiffs' 
damages,  for  which  purpose  the  note  was  submitted  to  the 
Court 

There  is  no  error  in  the  record,  and  the  judgment  must 
be  affirmed. 

Per  Curiam^ — The  judgment  is  affirmed  with  3  per  cent, 
damages  and  costs. 

H.  P.  BiddUy  for  the  appellant. 

D.  D.  PraU^  for  the  appellees. 


i» . 


Cook  and  Others  v.  The  State  on  the  relation  of  Pat- 
terson. 

Under  the  stetato  of  1843,  a  gait  might  be  maintained  npon  an  official  bond 
which  had  not  been  properly  approved  by  tlie  oonnty  boud,  if  the  defect 
was  properly  suggested  in  the  pleadings. 

A  copy  of  the  bond  and  the  defectiye  approval  filed  with,  and  made  part  of, 
the  complaint,  is  a  snffident  suggestion  of  such  defect. 

Suit  upon  the  official  bond  of  a  county  treasurer.  The  condition  of  the  bond 
was,  that  the  treasurer  should  pay  over,  according  to  law,  all  money  that 
should  come  into  h^s  hands.  The  Court  instructed  the  jury  as  follows: 
"If  Cockf  at  the  expiration  of  his  first  term,  was  a  defaulter,  and,  being  his 
own  successor,  used  funds  that  came  to  hi^  hands  during  his  second  teim. 
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to  pftj  the  baUaoe  igaliut  him  at  the  end  of  his  fint  term,  the  rareties  in    Nor.  Tenn, 
tiie  first  bond  are  dischaiged,  and  the  sureties  in  the  second  bond  are  liable        1859« 
for  the  monej  thus  appropriated."    Held,  that  the  instmction  was  correct.     ~ 


Cook 

T. 

Thx  Statb. 

APPEAL  from  the  JSinox  Circtiit  Court  Weebieadtw 

Dayison,  J. — This  was  an  action  against  Cooky  late  trea-  November  so. 
sarer  of  Enoz  county,  and  his  sureties,  on  his  official  bond* 
The  bond  is  dated  November  18, 1852,  is  in  the  penalty  of 
50,000  dollars,  and  is  conditioned  as  follows: 

^If  the  said  John  Jf.  Cookj  who  has  been  elected  trea^ 
surer,  &;c.,  will  pay  over,  according  fo  law,  all  moneys 
which  shall  come  into  his  hands  for  state,  county,  or  other 
purposes,  and  fiedthfully  discharge  the  duties  of  his  office, 
during  the  term  for  which  he  has  been  elected,  and  [during 
his]  continuance  in  office,  and  at  the  expiration  of  such 
term,  deliver  to  his  successor  in  office  all  public  moneys, 
books,  accounts,  &c.,  belonging  to  the  office,  and  which 
may  be  in  his  possession  by  virtue  thereof,  then  the  obli* 
gation  was  to  be  void,"  &c. 

This  bond,  having  been  duly  signed  and  sealed  by  Cookj 
and  each  of  his  sureties,  was  approved  in  this  form : 

^  We,  the  undersigned,  county  commissioners  of  JTnox 
county,  and  state  of  iuUanOj  do  hereby  approve  of  the 
above  bond  and  security.     . 

^Andrew  Oordan^ 
''  WiUiam  Junkin.^ 

The  complaint  avers  that  Cook  has  not  paid  over,  accord* 
ing  to  law,  all  moneys  which  came  into  his  hands  as  trea* 
surer,  &c.,  for  state,  county,  and  other  purposes,  and  that 
there  is  now  in  his  hands,  4,000  dollars,  which  he  received 
as  treasurer,  while  acting  as  such  under  said  bond,  which 
IB  due,  and  which  he  has  wholly  failed  and  refused  to  pay 
over,  &c.  And,  further,  it  is  averred  that  Cook  did  not,  at 
the  expiration  of  his  term  of  office  for  which  he  had  been 
elected,  deliver  up  to  his  successor  in  office,  all  public 
moneys,  books,  &c.,  belonging  to  said  office,  and  which 
were  in  his  possession  by  virtue  thereof,  although  his  suc- 
cessor duly  demanded  the  same,  &c. 

QhA  answered  by  a  general  denial.     The  other  defend- 
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Nor.  Term,   ants,  the  sureties,  in  their  answer,  set  up,   1.   That  the 

^^^^'       bond  in  suit  was  not  received  and  approved  by  the  board 

Cook       of  commissioners,  as  required  by  the   statute.    2.    That 

Ths  Statb.    Cook  was  duly  elected  treasurer,  &c.,  his  term  of  office 

commencing  November  15, 1862,  and  ending  on  the  Idth 

oi I.November y  1854,  or  as  soon  thereafter  as  his  successor 

in  office  should  be  elected  and  qualified;  that  the  instm- 

roent  sued  on  is  his'  official  bond,  executed  by  them,  as  his 

securities  for  said  term,  which  term  expired  November  15, 

1854,  and  his,  Cook?Sy  successor  having  been  duly  elected, 

was,  on  said  day,  duly  qualified,  &c.    And  defendants  aver 

that  said  Cook  has  fully  paid  over  to  his  successor  in  office 

all  the  money  which  came  to  his  hands,  as  treasurer,  dur« 

ing  his  said  term  of  office,  &c 

Demurrer  to  the  first  special  defense  sustained;  and  to 
the  second,  the  plaintiff  replied,  ^that  Cook  did  not  pay 
over,  &c.,  but  on  the  contrary,  has  failed  and  refused  so  to 
pay,  &c,  and  still  has  in  his  hands  4,000  dollars,  as  aUeged 
in  the  complaint. 

Verdict  in  favor  of  the  plaintifi'  for  2480  dollars.  New 
trial  refused,  and  judgment 

The  first  inquiry  relates  to  the  approval  of  the  bond. 
The  demunrer  admits  that  it  was  not  received  and  ap- 
proved by  the  board  of  commissioners,  as  required  by  law. 
Hence,  it  is  insisted  that  the  sureties  are  not  liable.  We 
think  otherwise.  The  statutes  of  1843,  under  which  the 
bond,  in  this  case,  was  executed,  provide  that  whenever 
any  official  bond  shall  not  contain  the  substantial  matter, 
&c.,  required  by  law,  or  there  shall  be  any  defect  in  the 
approval  or  filing  thereof,  such  bond  shall  not  be  void,  so 
as  to  discharge  the  officer  and  his  sureties,  but  they  shall 
be  bound  to  the  state  or  party  interested;  and  the  state,  or 
such  party,  may,  by  action  at  law,  suggest  the  defect  of 
such  bond,  or  of  such  approval  or  filing,  and  recover  his 
proper  demand  or  damages  firom  such  officer,  and  the  per- 
sons who  intended  to  become,  and  were  included  as,  sure- 
ties  in  such  bond.  R.  S.  1843,  p.  110,  §  98.  See,  also,  1 
R.  S.  p.  167,  §  12. 

In  this  instance,  the  defect  is,  that  the  bond  was  not  ap- 
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proyed  by  the  board  of  commissioii^rB  while  in  session,   ^^*  Tttm, 
but  simply  by  two  persons  who  style  themselves  "commis-      lo^* 
sioners  of  Knox  connty."     Now,  if  this  defect  is  properly       Coos 
suggested,  the  statutory  provisions  to  which  we  have  refers  Xmb  Statb. 
red  apply  to  the  case  at  bar.     The  defect,  it  is  true,  is  not 
affirmatively  aveired  in  the  complaint;  but  the  bond,  and 
its  defective  approval,  are  set  forth  in  the  record.    Both 
were  filed  with  the  complaint,  and,  therefore,  constitute  a 
part  of  that  pleading.    2  R.  S.  p.  44,  §  78.-12  Ind.  R.  187. 

Thus,  the  defect  in  the  approval  seems  to  be  sufficiently 
shown  by  the  complaint,  and  the  result  is,  the  defense  to 
which  the  demurrer  applies,  is  not  available. 

The  record  contains  a  bill  of  exceptions,  which  shows, 
that  prior  to  November  15, 1852,  the  date  of  the  bond,  Cook 
had  been  treasurer  of  Knox  county,  and  having  been  re- 
elected his  own  successor,  was  on  that  day  duly  qualified 
for  a  second  term  of  two  years,  then  commencing,  and 
ending  November  15, 1854,  or  as  soon  thereafter  as  his  suc- 
cessor in  office  should  be  elected  and  qualified ;  that  one 
WilliamsoHj  who  was  elected  Cool^s  successor,  was  quaU* 
fied  on  the  20th  of  November^  1854,  and  obtained  posses- 
sion of  the  office  on  the  10th  of  Januarp^  1855,  and  that 
Cboib,  by  writ  of  replevin,  on  the  18th  of  that  month,  re* 
covered  possession  of  the  same  office,  and  held  it  for  some 
time;  that  on  the  Ist  of  June^  1852,  Cook,  then  being  trea* 
surer  for  his  first  term,  made  his  annual  report  to  the  com- 
missioners, admitting  that  there  was  then  in  his  hands, 
3,262  dollars,  89  cents,  and  on  the  first  of  June,  1853,  after 
the  commencement  of  his  second  term,  he  reported  thus: 
^  There  was  on  hand  at  the  last  settlement,  3,262  dollars,  89 
cents.  Receipts  since  that  time,  21,297  dollars,  18  cents. 
Credit  payments,  17,898  dollars,  61  cents.  Balance  in  trea- 
sury, Jitne  1,  1853,  6,661  dollars,  41  cents;"  that  on  the 
first  of  Jtme,  1854,  he  made  a  statement  commencing  with 
the  balance  on  hand  at  the  last  settlement,  and  showing 
receipts  since  the  first  of  June,  1853,  of  15,113  dollars,  38 
cents,  and  payments  to  the  amount  of  15,274  dollars,  13 
cents,  leaving  a  balance  on  hand^  June  1,  1854,  of  2,816 
dollais,  64  cents;  that  there  was  also  another  report  made 
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KoT.  Tentt,   by  Cook^  Ju/ne  1, 1855,  showing  a  balance  against  lumself 

^^^*      of  3,024  dollars,  40  cents,  and  a  statement  of  his  entire 

Cook       account,  as  treasurer,  produced  on  the  trial,  and  proved  to 

Thb  8tavx.  be  correct,  up  to  the  commencement  of  this  suit,  showed 

him  to  be  in  default,  2,180  dollars. 

Thus  far,  the  evidence  shows  that  the  balance,  3,262  dol- 
lars, 80  cents,  reported  June  1,  1852,  while  Cook  was  in 
office  during  his  first  term,  was  cairied  forward,  and  con- 
tributed  in  the  production  of  the  amount  embraced  in  the 
verdict.  This  result,  in  the  absence  of  other  evidence, 
would  have  been  unobjectionable;  because  Caok^  having 
in  June^  1852,  charged  himself  with  the  then  reported  bal- 
ance, the  jury  would  have  had  a  right  to  infer  that  that 
balance  was  in  his  hands  when  the  bond  in  suit  was  exe- 
cuted, and  he  had  entered  upon  his  second  term  of  office. 
But  one  McOeCj  a  witness,  testified,  that  in  1852,  1853, 
and  1854,  he  was  assistant  auditor;  that  at  the  June  settle- 
ment, 1852,  Cook  had  not  the  money  for  the  balance  in  ibe 
treasury,  and  was  a  defaulter;  and  that  during  the  summer 
and  fall  following,  there  was  only  a  smaU  amount  of  money 
paid  into  the  treasury.  On  cross-examination,  however, 
the  witness  modified  his  previous  testimony  thus:  ^'Gxiife 
had  not  the  money  before  the  commissioners  to  be  counted, 
and  told  witness  that  he  had  not  the  money,  and,  therefore, 
he,  witness,  stated  Cook  was  a  defaulter." 

This  evidence,  it  is  insisted,  proves  Cook  a  defaulter  at 
the  time  he  made  his  report  in  June^  1852,  to  the  amount 
then  reported  in  his  hands  as  treasurer,  and  if  he  was,  the 
verdict  cannot  be  sustained;  because  it  would  make  the 
sureties  sued  in  this  action  liable  for  a  default  in  their  prin- 
cipal which  occurred  before  they  became  bound  for  a  pro- 
per discharge  of  his  duties*  But  the  jury,  in  view  of  aU 
the  evidence,  have,  in  effect,  decided  that  he  was  not  a  de- 
faulter prior  to  his  second  term,  and  we  are  not  inclined  to 
disturb  that  decision.  Indeed,  the  testimony  of  McCtee, 
relied  on  by  the  appellant,  is  not,  in  our  judgment,  decisive 
as  proof,  that  G>oft  was  a  defaulter  in  Junej  1852.  He 
may  not,  when  he  made  his  report,  have  had  the  money 
before  the  commissioners  to  be  counted,  and  still  it  may 
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have  been  in  his  hands  when  he  entered  upon  his  second   ^^'  Teim, 
term  of  service,  and  thus  the  defendants,  as  his  sureties,      ^o^* 
liable  for  its  appropriate  payment,  in  accordance  with  the  Kbttutok 
condition  of  the  official  bond.  The  Statk. 

The  Conrt,  at  the  instance  of  the  plaintilT,  charged  thus: 

"  If  Cook^  at  the  expiration  of  his  first  term,  was  a  de- 
fanlter,  and,  being  his  own  successor,  used  funds  that  came 
to  his  hands  during  his  second  term,  to  %my  the  balance 
against  him  at  the  end  of  his  first  term,  the  securities  in 
the  first  bond  are  discharged,  and  the  sureties  in  the  second 
bond  are  liable  for  the  money  thus  appropriated." 

This  instruction  was  made  the  subject  of  an  exception, 
and  the  giving  of  it  is  alleged  to  have  been  erroneous. 
We  are  not  of  that  opinion.  The  condition  of  the  bond 
is,  that  the  treasurer  <^  wiU  pay  over,  according  to  law,  all 
moneys  which  shall  come  into  his  hands,"  &c.  And  it 
must  be  conceded  that  he  could  not  legally  use  funds  col? 
lected  by  him  as  treasurer,  during  his  second  term,  in  the 
discharge  of  a  default  existing  at  the  end  of  his  first  term. 
The  instruction  seems  to  be  pertinent  to  the  case  made  by 
the  record,  and  was,  therefore,  properly  given. 

Pier  Curiam, — The  judgment  is  affinned  with  5  per  cent, 
damages  and  costs. 

&  Judaky  for  the  appellants. 


»•  » 


Nettleton  v.  The  State. 

By  tlw  Btetate  of  1852,  removal  from  the  state  is  a  snffldent  caiue,  in  the  dis- 
cntkm  of  tlie  Court,  for  the  removal  of  a  gnawHan. 

APPEAL  from  the  Posey  Court  of  Common  Pleas.        Wedtutdmf, 

WoRDEN,  J. — Nettleton^  in  1853,  was  appointed  guardian 

of  Jfdius  Parke  and  others,  by  the  Probate  Court  of  Posep 

county.   Having  removed  fi!om  the  state  since  his  appoint* 

roent,  he  was  cited  to  appear  and  show  cause  why  he 
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Nov.  Term,  sbotild  not  be  removed  from  the  trust.  He  appeared  and 
^^*^*  answered,  admitting  that  he  and  his  surety  were,  at  that 
Nbttlbtok  time,  citizens  of  the  state  of  OAto,  but  ayening  that  the 
Ths  Statb.  principal  part  of  his  property  was  situate  in  said  county 
of  Posey,  where  he  was  engaged  in  business,  and  resides 
the  greater  portion  of  the  year;  that  both  he  and  his  surety 
have  an  abundance  of  property,  real  and  personal,  in  said 
county;  that  he*  is  ready  and  willing  to  give  any  additional 
security  that  the  Court  may  require.  There  are  other  al- 
legations in  the  answer  showing  that  the  defendant  had 
properly  discharged  the  duties  of  the  trust 

The  Court,  on  the  hearing,  refused  to  receive  any  addi- 
tional security,  althou^  it  was  offered,  and  although  the 
matters  set  up  in  the  answers  were  proven  to  be  true,  but 
removed  the  guardian  and  revoked  his  letters  ^'on  the  sole 
ground  that  he  was  a  non-resident  of  the  state  of  LudiamaJ^ 
NettleUm  excepted,  and  appeals  to  this  Court 

The  statute  provides  that  a  guardian  may  be  removed 
^'for  habitual  drunkenness,  neglect  of  his  duties,  incompe* 
tency,  fraudulent  ccmdnct,  removal  from  the  county,  or  any 
other  cause  which,  in  the  opinion  of  the  Court,  renders  it 
for  the  interest  of  the  ward  that  such  guardian  should  be 
removed."    2  R.  S.  p.  325,  §  11. 

The  above  section  authorizes  the  removal  of  a  guardian 
for  a  ^^  removal  from  the  county,"  and  is  sufficient  to  jus- 
tify the  ruling  of  the  Court  below.  We  do  not  mean  to 
say  tHat  where  a  guardian  has  removed  from  the  county, 
it  would  be  imperative  on  the  Court  below  to  remove  him 
from  his  trust;  but  where  the  Court  below  does  remove 
him  for  that  cause,  the  statute  expressly  authorizing  it, 
we  have  no  authority  to  revise  the  discretion  of  the  Court 
below,  thus  exercised.  As  was  said  by  the  Court,  in  the 
case  of  YouT^  v.  Yowng^  5  Ind.  R.  513,  *'In  cases  like  this, 
a  large  discretion  must  necessarily  be  left  to  the  Court 
having  original  jurisdiction,  and  we  will  not  disturb  their 
action  unless  that  discretion  is  grossly  abused."  No  such 
abuse  of  discretion  appears  in  the  case.  To  be  sure,  the 
guardian  had  properly  discharged  his  duties,  but  he  had 
removed  not  only  from  the  county,  but  from  the  state. 
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For  this  cause,  it  wfts  in  the  discretion  of  the  Court  below   Not.  Tenn, 


to  remove  him,  and  we  can  by  no  means  say  that  such  re- 
moval was  erroneous.  The  cases  of  Pickens  v.  ClaytoT^  7 
Blackf.  321,  and  Morgan  v.  Anderson^  5  id.  503,  are  cited 
by  the  appellant*  These  cases  decide  that  under  the  stat- 
ute of  1838,  the  Probate  Court  could  not  remove  a  guar- 
dian except  in  cases  relating  to  the  faithful  performance 
of  his  trust,  or  to  the  sufficiency  of  the  security  given  by 
him.  The  statute  of  1838  (B.  S.  p.  195,  ^  58)  makes  no 
provision  for  the  removal  of  a  guardian  from  his  trust  on 
the  ground  of  his  removal  from  the  county;  and  herein 
the  statutes  are  essentially  dissimilar*  On  the  whole,  we 
do  not  feel  authorized  to  disturb  the  action  of  the  Court 
below. 

Per  Curiam. — The  judgment  is  affirmed  with  costs* 

A.  P.  Sbvef/j  for  the  appellant. 


1869. 


Thb  Jukc- 

TION  BaIL- 

HLOAD  Co. 

T. 

CunnAT. 


^ . 


The  Junction  Railroad  Company  v.  Cleneat.* 


A  person  indebted  by  a  note  not  negotiable,  or  not  assignable  bj  the  law  mer- 
chant, may  be  made  liable  as  a  garnishee,  after  the  note  has  become  due  and 
before  it  is  assigned,  bnt  not,  as  a  general  rule,  before  it  becomes  due,  nor 
aAcr  he  has  had  notice  of  its  assignment,  if  he  rely  upon  such  notice  in  his 
answer. 

The  judgment  rendered  against  hhn  as  a  garnishee,  will  bar  a  snbeeqnent  ac- 
tion by  an  assignee  who  had  not  given  notice  of  the  assignment  prior  to 
snch  judgment. 

He  may  be  subjected  to  such  judgment  before  the  note  Is  due,  where  all  the 
parties  are  residents  of  the  state,  and  are  before  the  Court,  so  tiiat  the  maker 
may  be  protected  from  a  second  liability;  though  he  cannot  be  compelled  to 
pay  until  the  note  fidls  due. 

But  the  maker  of  a  note  or  bond  negotiable  by  the  law  merchant,  cannot  be 
subjected  to  such  judgment,  without  proof  by  the  plaintiff  that  the  negotia- 
ble paper  actually  remains,  at  the  time  of  the  trial.  In  tiie  hands  of  the 
debtor  against  whom  the  attachment  issued,  as  his  property,  or  in  the  hands 
of  a  fraudulent  assignee. 


*  A  petition  for  a  rehearing  was  filed  on  the  S3d  of  December,  1859,  and 
otacmled  on  the  I4th  of  January,  1860. 

Vol*  XIIL-11  ^. 
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Not.  Tenon, 
1859. 

Thb  Jmrc- 

TiOK  Bail- 

boad  Co. 

T. 
CLSmBAT. 

Wednesdaif, 
November  30. 


The  bonds  of  a  niflroad  company  are  not,  U  seems,  exacdj  goTemed  by  the 
law  merchant.  But  they  pass  by  delivery,  like  bank  notes,  so  as  to  Test  a 
complete  title  in  ^e  bona  fide  possessor;  and  they  are  entitled  to  all  the 
priyiieges  of  commercial  paper. 

APPEAL  from  the  Marim  Circmt  Court 

Perkins,  J. —  WilKam  and  Francis  Cleneay  commenced 
all  action,  by  way  of  attachment,  in  the  Ma/rion  Circmt 
Comrt,  Indiana^  against  The  Ohio  Life  Insurance  and  Trust 
Company^  located  in  Cincinnati. 

Upon  affidavit  that  the  Jun^^tion  Railroad  Company^  lo- 
cated in  India/na^  was  indebted  to  the  trust  company,  the 
former  was  brought  before  the  Court  by  process  of  gar- 
nishment. 

The  railroad  company  answered  that  they  had  issued 
bonds,  payable  to  Caleb  JoneSy  or  bearer,  at  the  office  of 
The  Ohio  Life  Insurance  omd  Trust  Company,  in  the  city 
of  New  York,  with  semi-annual  interest  coupons,  or  war- 
rants, attached  (said  bonds  being  substantially  in  the  usual 
form  of  state  and  corporation  bonds,  issued  for  the  pur- 
pose of  s^le  to  raise  money),  and  that  T%e  Ohio  Life  and 
Trust  Company,  at  one  time,  held  a  number  of  said  bonds, 
but  whether  they  had,  at  the  time  of  answering,  been  ne- 
gotiated or  not,  the  respondent  did  not  know,  and,  hence, 
could  not  admit  that  there  was  then  any  indebtedness  on 
the  part  of  the  railroad  company  to  the  Life  and  Trust 
Company. 

There  is  nothing  in  the  record  showing  that  at  the  time 
of  the  hearing  of  the  cause,  the  Life  and  Trust  Company 
held  any  of  the  bonds. 

The  Court  gave  judgment  against  the  garnishee. 

A  person  indebted  by  an  unnegotiable  note,  or  a  note 
not  assignable  by  the  law  merchant,  may  be  made  liable 
as  a  garnishee  after  such  note  has  become  due  and  before 
it  is  assigned.  But  he  cannot  be,  before  it  becomes  due 
(Smith  y.  Blatchford,  2  Ind.  R.  184),  nor  after  he  has  bad 
notice  of  the  assignment  of  the  note,  if  he  rely  upon  such 
notice  in  his  answer.  Drake  on  Attach.,  §  576.  And  the 
judgment  rendered  against  him,  as  a  garnishee,  will  bar  a 
subsequent  action  by  an  assignee,  who  had  not  given  no- 


OF  THE  STATE  OF  INDIANA.  163 

tice  of  fhe  aesignnient  prior  to  such  judgment.     Covert  v.   Not.  Term, 
Nelson,  8  Blackf.  365.  ^859. 

It  was  said  above,  that  the  maker  of  a  note  could  not    T^ft*  Jvkc- 
be  subject  to  a  judgment  as  garnishee,  before  the  note  fell    boab  Co. 
due.    This  assertion  should  be  qualified  to  some  extent,    qj^^^y 
He  may  be,  where  all  the  parties  are  residents  of  the  state, 
and  before  the  Court,  so  that  the  maker  may  be  protected 
from  a  second  liability;  though  he  cannot  be  compelled 
to  pay  till  the  note  falls  due.    Brisco  v.  Askey^  12  Ind.  R. 
666. 

But  the  maker  of  a  note  or  bond  negotiable  by  the  law 
merchant,  stands  upon  a  different  footing.  It  is  doubtful 
if  he  can  be  subjected,  at  all,  to  a  judgment  as  garnishee, 
where  the  holdeiELof  the  paper  is  not  before  the  Court,  so 
that  the  rights  of  the  maker  can  be  protected  by  proper 
orders  in  the  judgment.  Drake  on  Attach.,  §§  682,  583, 
et  seq.  At  all  events,  he  cannot  be  subjected  to  such  judg- 
ment without  proof  by  the  plaintiff  that  the  negotiable 
paper  actually  remains,  at  the  time  of  the  trial,  in  the 
hands  of  the  debtor  against  whom  the  attachment  issued> 
as  his  property,  or  in  those  of  a  fraudulent  assignee.  Id^ 
§  582,  et  seq.  The  Supreme  Court  of  Alabama  decided^ 
in  Winston  v.  Westfeldt^  that  the  doctrine  of  lis  pendens 
does  not  apply  to  negotiable  paper.  2  Am.  Law  Beg., 
p.  619. 

In  this  case,  the  bonds  of  the  railroad  company,  accord- 
ing to  some  of  the  cases,  were  not  governed  exactly  by 
the  law  merchant.  Redf.  on  Railw.,  p»  595.  But  still  they 
were  instruments,  sometimes  called  public  securities,  of  a 
peculiar  character,  which  passed  by  delivery,  as  do  bank 
notes,  so  as  to  vest  a  complete  title,  at  least,  in  the  hona 
Me  possessor.  They  were  entitled  to  all  the  privileges  of 
commercial  paper.  The  Morris  Canal  and  Banking  Co.  v. 
Fisher,  1  Stockt  Ch.  67.— S.  C,  3  Am.  Law  Beg.,  p.  423. 
The  attachment-defendants  were  non-residents,  and,  hence, 
not  before  the  Court,  that  is,  within  its  jurisdiction,  so 
that  they  could  be  subjected  to  its  orders;  and  it  was  not 
shown  that  the  bonds  were,  at  the  time  of  the  trial,  in  the 
hands  of  the  attachment-defendants,  as  their  property. 
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Nov.  Term,       Per  Curiam. — The  judgment  against  the  raiboad  com- 

^Q^^'      pany  is  reversed  with  costs.     Cause  remanded,  &c. 
Thb  Michi-       C.  B.  Smith  and  JET.  C.  Newcombj  for  the  raihroad  com- 
Railbo'd  Co.  pany, 
Cjlstbb.  ^'  HendersoUy  for  the  appellees. 


4'  ^mm  » 


The  Michigan  Southern  and  Northern  Indiana  Rail- 
road Company  v.  Caster  and  Another. 

Where  goods  are  delivered  to  a  cairier,  and  they  are  not  transported  accord- 
ing to  his  undertaking,  bnt  are  ii^nred  or  destroyed,  the  rule  of  damages  is 
the  value  of  the  goods  at  the  place  to  which  they  were  to  be  carried,  less  the 
freight. 

Qfictre,  whether  a  railroad  company  receiving  goods  directed  to  a  point  beyond 
the  terminns  of  their  route,  is  liable  for  such  damages  at  the  point  to  which 
the  goods  are  directed. 


Deoemberl. 


APPEAL  from  the  Elkhart  Court  of  Common  Pleas. 

Perkins,  J. — This  was  an  action  commenced  by  the 
appellees  against  the  appellants  in  the  Elkhart  Court  of 
Common  Pleas,  to  recover  the  value  of  a  threshing  ma- 
chine, which,  it  is  alleged  in  the  complaint.  Caster  and 
SttUsnum  delivered  to  the  appellants  at  Elkhart^  Indiana^ 
to  be  forwarded  to  Chicago^  and  there  delivered  to  the 
next  connecting  railroad  to  Iowa  City;  and  which,  it  is 
alleged,  was  not  delivered,  but  was  broken  and  injured 
while  in  the  custody  of  the  appellants. 

The  answer  of  the  defendants  below  consisted,  first,  of 
a  general  denial;  and,  secondly,  of  a  special  matter  of  de- 
fense, which  it  is,  perhaps,  not  necessary  to  refer  to  par> 
ticularly. 

The  cause  was  tried  by  a  jury,  and  a  verdict  and  judg- 
ment were  rendered  in  favor  of  the  plaintiffs  below  for  4d0 
dollars  and  costs. 

Instructions  to  the  jury  were  asked  for  by  the  defend- 
ants, which  were  refused;  others  were  given  by  the  Court 
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at  the  instance  of  the  plaintiffs,     A  motion  for  a  new  trial   Not.  Term, 
was  made  by  the  defendants  and  overruled,  and  evidence       -^^^^ 
on  the  part  of  the  plaintifis  was  permitted  to  go  to  the  Tmi  Miohi- 
jury  against  the  objections  of  the  defendants.     All  the  Railbo'd  Co. 
qnestions  arising  in  the  case,  were  reserved  by  exceptions.     OjJ^s. 
The  evidence  is  all  incorporated  into  the  record. 

The  receipt  given  by  the  railroad  company,  acknow- 
ledging the  delivery  to  them  of  the  threshing  machine, 
expressly  limited  their  liability  for  it  to  the  time  when  it 
should  be  receipted  for  by  the  connecting  railroad  com- 
pany at  Chicago.  The  loss  of  the  machine  happened  be- 
tween Elkhart  county,  where  the  appellants  received  it, 
and  Chicago^  where  they  were  to  discharge  it.  The  Court 
charged  the  jury  thus: 

"The  general  rule,  when  goods  are  delivered  to  a  carrier, 
and  they  are  not  transported  according  to  his  undertaking, 
as  to  the  amount  to  be  recovered,  is  the  valne  of  the  prop- 
erty at  the  point  of  destination;  and  if,  in  this  case,  the 
machine  was  to  be  transported  from  Goshen  to  hwa  Gity^ 
the  obligation  of  the  defendants  is,  to  transport  the  same 
safely  and  in  good  order,  which  was  not  done,  but  on  the 
contrary,  the  machine  was,  by  the  defendants,  broken,  in- 
jured, or  destroyed,  and  they  are  liable  for  such  value;*' 
meaning  clearly  the  value  of  the  machine  at  Iowa  City. 

This  instruction  is  wrong.  The  rule  of  damages,  in 
such  case,  is  the  value  of  the  goods  at  the  place  to  which 
they  were  to  be  carried,  less  ihe  freight.     Ind.  Dig.,  p.  389. 

Again,  the  instruction  assumes  that  Iowa  City  is  the 
place  of  destination  at  which  the  value  of  the  machine 
was  to  be  estimated.  We  are  not  clear,  that,  as  to  the 
MtchigaUy  4*c.,  Railroad  Company^  the  defendants  below, 
Chicago  was  not  the  place  of  destination.  Parsons^  in  his 
Mercantile  Law,  says  the  rule  in  England  seems  to  be, 
that  if  a  carrier  takes  goods  marked  for  a  place  beyond 
his  own  route,  he  will  be  liable  for  the  goods  to  the  place 
to  which  they  are  marked  for  delivery;  while  in  the  United 
States,  he  says,  the  weight  of  authority  is,  that  he  will  not 
be  liable  beyond  his  own  route  without  an  agreement  to 
that  effect.    Parsons,  supra^  pp.  215,  216.    See  Denneson 
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Not.  Term,   y.  The  Camden,  SfCy  Railroad  Co.y  4  Am.  Law  Reg.  234, 

^°^^'      and  note. 
"I'HE  MiGHi-      But  will  this  principle  have  any  application  in  deter- 
Raiuio'd  Co.  mining  the  rule  for  the  assessment  of  damages  for  a  loss 
cJi^     happening  upon  either  of  the  routes  making  up  the  whole 
line  of  transportation?     This  question  will  be  left  unde- 
cided till  it  has  been  argued. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
J*  B.  Nilesj  for  the  appellants  (1). 
IL  Lowry  and  Ji  A.  Liston^  for  the  appellees. 


(1)  Extract  from  Mr.  NUes*  brief: 

The  company  only  undertook  to  deliver  the  machine  to  a  connecting  line  at 
Chicago,  and  their  liability  beyond  that  point  was  expressly  limited  by  the 
written  contract — ^the  bill  of  lading.  Eyen  without  sach  an  express  limita- 
tion, that,  in  this  case,  would  hare  been  the  extent  of  their  liability.  Adskg  t. 
Kellogg,  8  Cow.  223. — Pierce  on  Am.  Bailr.  Law,  461. 

It  would  be  unreasonable  to  hold  the  company  liable  for  the  value  of  the 
goods  at  Iowa  City*  TS  the  evidence  on  which  to  base  the  damages  in  thii 
case  was  properly  admitted,  or  if  the  instruction  be  correct,  then,  in  case  the 
Boston  and  Lotcell  Railroad  Company  should  receive  goods  in  Boston,  marked 
for  St.  Paul,  in  Minnetota,  agreeing  to  carry  them  to  Lowell,  and  there  deliver 
them  to  a  connecting  line,  they  would  be  liable,  in  case  the  goods  were  lost,  to 
pay  their  full  value  at  St,  Paul,  In  case  of  cheap  and  bulky  goods,  the  value 
might  be  double  what  it  would  be  in  Boston  or  Lowdl,  and  the  owner  could  re- 
cover that  double  value  without  having  paid  any  freight  or  incurred  any  ex- 
penses. 

It  is  t^e  better  settled  American  doctrine,  that  a  carrier  receiving  goods 
marked  to  a  particular  destination,  is  bound  only  to  transport  to  the  end  of 
his  route,  when  he  becomes  a  mere  forwarder.  St.  John  v.  Van  Santvoord,  25 
Wend.  666. — Van  Santvoord  v.  St.  John,  6  Hill,  158. — Elmore  v.  Naugaiuck, 
S3  Conn.  B.  457. ^Edw.  on  Bail.,  504. — 1  Pars,  on  Cont,  p.  687,  note  k. 

But  in  this  case,  the  undertaking  being  so  limited  by  express  contract,  it  is 
dear  that  no  responsibility  attaches  to  the  company  beyond  Chicago.  It  fol- 
lows, as  a  corollaiy,  that  the  evidence  as  to  the  value  of  the  property  at  Lnca 
City,  whidi  was  the  only  baais  for  the  verdict,  was  improperly  admitted,  and 
the  instruction  on  that  point  was  erroneous. 

It  follows,  also,  that  there  was  no  sufficient  evidence  to  sustain  the  verdict, 
for  there  was  nothing  from  which  the  jury  could  ascertain  the  true  measure  of 
damages. 

But,  again,  there  was  no  refusal  to  deliver  these  goods,  and  there  was  no 
evidence  of  a  conversion  of  them  by  the  company.  They  were  seen  at  La- 
porte  in  an  injured  condition,  and  they  may  have  been  detained  on  the  road  for 
an  unreasonable  time,  though  there  is  no  evidence  on  that  subject.  The  mere 
fiulure  to  deliver  the  property  at  Clacago  in  a  reasonable  time,  does  not  make 
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die  oompany  Usblo  for  its  entire  Tilme.    RMwm  t.  Auttin,  2  Gray,  564. —    Not.  Tenn, 
Bonlin  T.  N^e,  10  Cash.  ^U.^ScomU  y.  Griffith,  2  Kern.  509.  185& 

When  goods  are  only  damaged,  the  owner  is  still  bound  to  recelTe  them, 
and  cannot  go  against  the  carrier  for  a  total  loss.    Bedf.  on  Bailw.,  p.  320. 


Wabbisx 

y. 

QOVEK. 


*  ♦  »  ^  »i 


Wabren  v»  Hofer* 

The  domicil  of  the  parents  at  their  death,  is  the  domicU  of  Aeir  infiuit  heir» 
and  he  cannot  dumgo  that  domicQ  of  his  own  yolition. 

The  distribution  of  personal  property  descending  to  such  infant,  whereyer  sit- 
uated, must  be  goyemed  by  the  law  of  that  domicil,  and  the  property  should 
be  remitted  there  for  that  purpose;  and  &e  Court  there  ia  under  no  obUgi^ 
tion  to  remit  fuada  to  aiiother  state  for  the  education  anil  maintenaiice  of 
the  infant. 

Hence,  that  domicil  is  the  proper  place  for  the  residence  and  education  of  the 
infimt,  and  a  Court  of  another  state  may  direct  him  to  be  deliyered  up  to  be 
taken  to  that  place  by  the.  proper  guardian;  and  ahhough  tiie  power  of  a 
guardiazi  ia  local  to  the  state  in  which  he  receiyes  his  appointment,  yet  he 
is  competent  to  receiye  the  property  or  the  custody  of  the  ward  when  placed 
in  his  hands  by  such  Court,  to  be  taken  to  the  state  where  both  belong. 

But  9U(h  guardian,  to  entitle  him  to  receiye  the  property  or  the  coatody  of  the 
ward,  must  make  proof  of  his  guardianship. 

The  Court  must  use  a  sound  discretion  in  making  orders  in  such  cases. 


APPEAL  from  the  Lawrence  Circuit  Court. 

Perkins,  J. — On  the  13th  day  of  Septembefj  1858,  WeS" 
ky  Hofer^  by  hia  attorney,  filed  in  the  clerk's  office  of  the 
Lawrence  Circuit  Court,  a  complaint  reading  as  follows: 

'^  Wesley  Hofer  complains  and  shows  to  the  Court  that  be 
ie  the  legally  appointed  guardian  of  the  person  and  estate 
of  WiUiam  l%omas  Walker,  vl  minor;  that  the  said  William 
Thomas  is  the  son  and  only  heir  at  law  of  John  K.  Walker 
and  Dorcas  Walker^  both  of  whom  are  now  dead;  that 
said  John  K.  and  Dorcas  died  in  LaRue  county,  Kentucky^ 
the  place  of  their  residence,  and  that  afterwards,  by  the 
proper  Court  of  said  county,  letters  of  guardianship  over 
the  person  and  estate  of  said  infant,  were  issued  to  plain* 
tiff. 

^*  The  plaintiff  further  shows  that  soon  after  the  death 
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Nov.  Tenn,    of  the  mother,  who  survived  the  father  of  said  William 

^^^'       Thomasj  one  Zachariah  L.  Warren^  without  the  consent  of 

Wabbbh     the  frien(^s  of  William  Thoma^^  caused  him  to  be  lemoved 

HoFBB.      to  the  county  of  Lawrence^  state  of  Indiana^  where  he  now 

detains  him  under  pretext  of  a  guardianship  conferred  by 

a  Court  in  IndicMa^  and  lefnses  to  permit  him  to  return  to 

Kentucky  with  the  plaintiff. 

"  Plaintiff  further  shows  that  he  is  the  ande  as  well  as  the 
legal  guardian  of  said  William  Thomas. 

<*  Plaintiff  further  shows  that  there  is  no  estate  belonging 
to  said  William  Thomas  in  Indiana^  while  there  is  a  re- 
spectable estate,  which  he  inherits  from  his  parents,  in  La- 
Rue  county,  Kentucky;  and  that  there,  also,  dwell  the  lar- 
ger  portion  of  his  friends.  In  consideration  of  the  pre- 
mises, plaintiff  prays  that  said  Warren  may  be  required 
to  produce  the  body  of  said  William  Thomas  before  this 
Court,  and  that  the  Court  will  direct  that  he  be  delivered 
to  this  plaintiff,  to  be  taken  to  his  home  in  Kentucky. 

[Signed]  «  Wesley  Hofer:' 

The  complaint  is  sworn  to. 

No  copy  of  letters  of  guardianship  appears  to  have  been 
filed. 

A  writ  of  habeas  corpus  was  issued,  and  the  infant 
brought,  in  obedience  to  it,  before  the  Court,  with  the  fol- 
lowing return  thereto  by  Warren^  showing  the  cause  of 
the  infant's  detention: 

"  Zachariah  L,  Warren^  the  defendant  hereto,  for  return 
to  the  writ  of  habeas  corpus^  says,  that  he  has  the  said  WU- 
liam  T.  Walker  under  his  control,  and  residing  in  his  fam- 
ily, and  that  he  now  here  *  produces  him  in  Court.  He 
admits  that  said  William  is  the  son  of  John  K.  and  Dorcas 
Walker  J  deceased,  who  both  resided  in  the  state  of  Ken- 
tucky^ where  they  died,  and  that  neither  of  them  ever  re- 
sided in  hidiana.  But  he  states  that  said  William  Thomas 
is  the  nephew  of  his,  said  Warren^s  wife,  and  that  it  was 
the  wish  of  the  mother  of  William  Thomas^  that  his  said 
aunt  should  take  him  and  take  care  of  him  after  her  death; 
that  it  was  in  fulfillment  of  that  wish,  that  the  grandmo- 
ther of  said  William  Thomas  brought  him  to  the  house  of 
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said  Warren^  in  iiuUana^  and  that  he,  said  Wdrrenj  has   Not.  Term, 
since  kept  him  as  a  member  of  his  family  till  he  is  now       ^^^* 
about  twelve  years  old;  and  he  avers  that  said  William     Wabbeh 
Thomas  still  desires  to  remain  with  defendant.  Hofbb. 

^^  The  defendant  further  states  that  he  has  taken  out,  from 
the  proper  Court  in  Indiana,  letters  of  guardianship  over 
the  person  of  said  infant,  and  he  denies  that  the  plaintiff 
has  taken  out  letters,  as  he  alleges,  in  Kentucky.  A  copy 
of  the  letters  of  the  defendant  is  filed  with  the  return. 
Signed  and  sworn  to  by      Zachariah  L.  Warren.^ 

Exceptions  were  filed  to  this  return,  i<x  insufficiency; 
they  were  sustained,  and  the  infant  was  ordered  into  the 
custody  of  the  plaintiff,  Hofer.     Was  this  ruling  coirect? 

The  domicil  of  the  parents  of  WiUiam  Thomas  Walker^ 
at  their  death,  was  in  LaBue  county,  Kentucky.  Such 
being  the  case,  that  place  was  also  the  domicil  of  their  in- 
fant son  and  heir.  The  infant  could  not,  of  his  own  volition, 
change  that  domicil,  and  we  think  it  is  not  shown  to  have 
been  changed.    Hiestand  v.  Kuns,  8  Blackf.  345. 

The  distribution  of  the  personal  property,  therefore,  de- 
scended from  the  parents  to  the  infant,  no  matter  where 
situated,  must  be  governed  by  the  law  of  Kentucky,  and 
the  property  should  be  remitted  there  for  that  purpose. 
Mc  Clerry  v.  Matson,  2  Ind.  R.  79.  The  funds  belonging 
to  the  infant  being  in  Kentucky,  the  place  of  domicil,  the 
Courts  of  that  state  would  be  under  no  obligation  to  re- 
mit any  portion  of  them  to  this,  for  the  education  or  neces- 
sary maintenance  of  the  infant.  For  these  and  other  rea- 
sons, it  would  seem,  other  things  being  equal,  that  the 
place  of  domicil  was  the  proper  one  for  the  residence  and 
education  of  the  child.  And  there  is  no  doubt  about  the 
power  of  the  Court  to  direct  the  infant  to  be  delivered  up 
to  be  taken  to  that  place  by  the  proper  guardian.  Though 
the  power  of  a  guardian,  like  an  administrator,  is  local  to 
the  state  in  which  he  receives  his  appointment,  yet,  he  is 
competent  to  receive  the  property,  or  the  custody  of  the 
ward,  when  placed  in  his  hands  by  the  Courts  of  another 
state,  to  be  taken  to  the  state  where  either  or  both  belong, 
and  in  which  he  received  his  appointment*    Me  Clerry  v. 
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Not.  Tenn,   Motsof^  supra. — Hope  v.  Hope^  27  Eng.  Law  and  Eq-  249, 
^^^^'      — Dawson  v.  Jay^  icL  451. — Powers  v.  Morteey  4  Ajtu  Law 
Wabbeh     Reg.  427. — In  re  Dawson^  id.  241. 

HoFBR.  But  in  this  case  there  does  not  appear  to  have  been  any 

proof  that  the  plaintiff  was  the  guardian  of  the  infant, 
William  Thomas*  Without  such  proof,  we  think  the 
Court  should  not  have  awarded  him  the  custody  of  the 
infant.  A  wise  care  and  discretion  should  be  exercised  in 
the  making  of  an  order  that  might  be  of  such  vast  conse- 
quence  in  its  bearing  upon  the  future  welfare  of  the  sub- 
ject of  it. 

Per  Curiam* — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c« 
J.  Bokerj  for  the  appellant  (1). 
J.  Collins^  for  the  appellee  (2). 


(1)  No  brief  for  the  appellant  reached  the  Reporter. 

(2)  Extract  from  the  argument  of  Mr.  Collin$, 

The  principal,  and  perhaps  only,  point  in  this  cause,  is  presented  by  the  con> 
fiict  of  jarisdiction  as  to  the  appointment  of  guardian. 
For  the  appellee  we  take  the  position — 

1.  That  the  domicil  of  the  parent  at  the  time  of  hia  death,  oobtinaes  the 
domicil  of  the  child  until  it  acquires  its  fall  age;  and 

2.  That  the  domicil  of  the  minor  is  the  jurisdiction  for  the  gnardianship  of 
his  person  and  ^states. 

Upon  the  first  point,  see  1  Bianey,  849  to  S55— '*The  domicil  of  origin 
arises  from  birth  and  connection.  A  minor  during  pupilage  cannot  acquire  a 
domicil  of  his  own.  His  domicil,  therefore,  follows  that  of  his  father,  and  re- 
mains until  he  acquires  another,  which  he  cannot  do  until  he  becomes  a  per- 
son 8ui  juris.  Am.  liOad.  Cases,  72S.-^Power8  y.  Mbrtee,  United  States  Cir- 
cuit Court  for  the  Eastern  District  of  Louisiana,  reported  in  the  Am.  Law  Beg., 
May,  1856,  Tol.  4,  No.  7.--8  Blackf.  845. 

In  the  Louisiana  case.  Judge  McCalsb,  holds  the  following  language:  "It 
is  clear,  in  point  of  fact,  that  the  domicil  of  the  father  was  in  Louisiana;  and 
it  is  equally  dear,  in  point  of  law,  that  the  appointment  of  tutor  or  curator  to 
a  minor  belongs  to  the  judge  of  probates  of  the  place  of  domicil  or  usual  resi- 
dence of  the  father  and  mother  of  such  minor,  if  they,  or  either  of  them,  be 
living.  If  the  father  and  mother  be  dead,  the  appointment  shall  be  made  by 
the  judge  of  probates  at  their  last  place  of  domicil,  or,  if  they  had  no  domicil, 
of  the  minor's  nearest  relations.  The  place  of  the  birth  of  a  person  is  consEld- 
ered  as  his  domicil,  if  it  is,  at  the  time  of  his  birth,  the  domicil  of  the  patents. 
The  domicil  of  birth  of  minors  continues  until  they  hare  obtained  a  new  dom- 
icil." *  *  "We  have  seen  that  there  has  been  no  change  of  domicil  Finco 
the  death  of  the  father,  for  the  reason  that  it  is  not  in  the  power  of  the  cfail- 
dron,  during  thoir  minority,  to  make  such  change." 
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TheM  qnestioiia  are  lerkwed  with  karning  and  ability,  by  Mr.  Sanrogate    Koy.  T&nok, 

Bradfiard  of  Nwf  York.    See  Am.  Law  Beg.,  toI.  4,  No.  4,  FAntary,  1856,  ex        1859. 

parte  Daicaon,    "In  the  case  of  a  minor  bom  in  the  dty  of  New  York,  of  a  fa-  "i 

7hb  Mi  CHI- 
ther  there  resident,  a  naturalised  citizen,  and  a  mother  there  resident,  a  native  ^ 

dtizett,  the  residence  of  the  parents  there  continning  nntil  their  decease,  the  Bailbo'p  Co. 

place  of  birth  and  the  domidl  of  the  parents  made  New  York  the  place  of  the  ▼• 

doraidl  of  the  child."    "  The  domidl  of  origin  can  be  changed  only  by  choice,     Shasvoh. 

and  a  domidl  of  choice  cannot  be  acquired  by  the  act  of  the  minor,  or  of  any 

other  person  except  the  parent  or  the  guardian."    Reported  in  8  Bradford's 

Surrogate  R. 

It  has  been  suggested  that  the  statute  of  the  state  of  Indiana  securing  a  resi- 
dence to  minors,  where  parents  shall  have  no  residence  within  this  state,  and 
who,  tiiemselres,  shall  have  resided  one  whole  year,  without  interruption,  in 
sny  county  in  this  state,  and  who  shall  have  thereby  gained  a  settlement  in 
such  county,  secures  to  this  child  a  residence  within  the  state,  independent  of 
the  rights  of  the  jurisdiction  of  the  domicil  of  origin.  1  R.  S.  pp.  401, 402,  f  5. 

It  u  submitted  that  this  enactment  has  no  bearing  whatever  on  the  questions 
here  discuseed.  In  the  first  place,  this  child  is  not  in  the  category  contemplated 
by  i  5,  as  "being  poor,  and  standing  in  need  of  relief,"  for  he  has  a  fortune  in 
Kmtmcky,  where  it  is  the  desire  of  his  unde  to  take  him  and  hare  him  educated 
with  his  kindred. 

The  prindple  here  contended  for  is  fully  recognized  by  the  second  paragraph 
of  i  5  of  said  act — **  Legitimate  children  shall  follow  and  have  the  settlement 
of  their  father." 


The  Michigan  Southern  and  Northern  Indiana  Rail- 
road Company  v.  Shannon. 

The  provision  of  the  revised  statutes,  that  process  cannot  run  less  than  three 
nor  more  than  thirty  days  (2  R.  8.  p.  454),  the  provision  of  the  act  of  1853, 
that  in  suits  before  a  justice  of  the  peace,  against  a  railroad  company,  for 
stock  killed,  a  day  should  be  fixed  for  trial  without  specifying  within  what 
time,  and  that  at  least  ten  days'  notice  thereof  should  bo  given  by  summons 
(Acts  of  1853,  p.  113),  and  the  provision  of  the  act  of  the  same  year,  that 
where  the  prindpal  office  of  the  company  is  out  of  the  state,  at  least  thirty 
days'  notice  shall  be  given  of  the  time  and  place  of  the  pendency  of  suit 
(Acts  of  1853,  p.  102),  should  be  construed  together;  and  in  every  summons 
the  day  of  trial  should  be  set  not  exceeding  thirty  days  after  the  date  of  the 
summons. 

In  cases  before  a  justice  of  the  peace,  where  service  is  too  late  for  the  day  of 
trial  named,  it  is  the  duty  of  the  justice,  under  the  code,  if  want  of  suffident 
service  be  not  waived,  to  continue  the  cause  to  a  future  day,  not  unreasona- 
bly distant. 

Upon  such  service,  therefore,  though  a  judgment  by  default  cannot  be  ren* 
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Nor.  Teim, 

1859. 

The  Mxchi- 
Railroad  Co. 

T. 

SHAmroK. 


dered  till  the  statutory  time  of  notice  has  expired,  still  the  serrioe  operates 
to  inform  the  party  of  the  pendency  of  the  snit,  and  he  is  bound  to  take  no- 
tice of  the  subsequent  action  of  the  Court  therein. 
Where  serrioe  upon  a  railroad  company  having  their  principal  office  out  of 
the  state,  in  an  action  before  a  justice  for  killing  stock,  had  been  made  ten 
days,  and  nothing  appeared  showing  the  justice  that  the  case  was  not  ready 
for  judgment,  and  judgment  was  rendered  upon  such  insufficient  notice,  it 
was  kdd,  that  the  defendants  might  have  the  judgment  opened,  on  applica- 
tion, in  ten  days,  or  they  might  haTe  it  vacated  in  a  direct  proceeding  at  any 
time  after  ten  days  and  before  payment,  or  they  might  appeal.  Bat  it  was 
held,  also,  that  the  case  could  not  be  dismissed  on  appeal;  because  the  in- 
sufficient service  was  not  ground  of  dismissal,  but  only  of  a  continnance, 
before  the  justice;  nor  would  the  (kct  be  gronnd  of  continuance  on  appeal, 
for  a  continuance  in  that  Court  would  be  granted  or  not,  as  cause  might  be 
shown  then  and  there  to  exist. 


T^Hrsefay, 
December  1. 


APPEAL  from  the  Laporte  Circuit  Court 

Perkins,  J. — Suit,  commenced  before  a  justice  of  the 
peace,  against  The  Michigan  Southern  and  Northern  Indi* 
ana  Railroad  Company^  to  recover  for  stock  killed.  The 
summons  was  served  upon  the  conductor  of  a  passenger 
train,  and  required  an  appearance  for  trial  upon  the  twelfth 
day  thereafter.  On  that  day,  judgment  was  taken  by  de- 
fault against  the  company.  The  company  did  not  appear 
or  appeal  within  thirty  days  thereafter;  but  later  than  that, 
obtained  an  order  from  the  Circuit  Court  upon  the  justice 
to  allow  an  appeal,  which  he  did,  and  it  was  taken*  In 
the  Circuit  Court,  the  company,  by  attorney,  made  an 
affidavit  that  their  principal  office  was  out  of  the  state  of 
Indiana^  and  upon  the  affidavit,  moved  that  the  cause  be 
dismissed  for  the  want  of  sufficient  service  of  process. 
The  motion  was  overruled,  and,  on  a  trial,  the  judgment 
of  the  justice  was  affirmed.     New  trial  denied. 

By  the  revised  code,  a  summons  cannot  run  less  than 
three,  nor  more  than  thirty  days  from  and  after  the  day  of 
date.  Within  those  limits,  a  day  for  trial  must  be  named 
in  it,  and  it  must  be  served,  at  least,  three  days  before  that 
named  for  the  trial.    2  R.  S.  p.  454. 

On  the  first  of  March,  1863,  an  act  was  passed  provid- 
ing that  in  suits  before  a  justice  of  the  peace  for  stock 
killed,  a  day  should  be  fixed  for  trial,  without  specifying 
within  what  time,  and  that,  at  least  ten  days'  notice  there- 
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of  should  be  given  by  service  of  stimmons.    Acts  of  1853,   Nov.  Tenn, 
p.  113.     On  the  fourth  of  the  same  month,  another  act       ^^^* 
was  passed,  providing  that  where  the  principal  office  of  Thb  Michi- 
the  company  is  out  of  the  state,  '^at  least  thirty  days'  no-  Sailbo'd  Co. 
tice  shall  be  given  of  the  time  and  place  of  the  pendency    s^^koh. 
of  said  suit"     Acts  of  1853,  p.  102. 

We  think  these  three  statutes  should  be  construed  toge- 
ther, and  that  in  every  summons,  the  day  of  trial  should 
be  set,  not  exceeding  thirty  days  after  the  day  of  the  date 
of  the  summons.  Unless  this  construction  be  adopted, 
there,  will,  in  railroad  cases,  be  no  expressed  limit  within 
which  a  day  of  trial  must  be  set,  and  great  abuse  might 
be  the  consequence.  But  the  service  of  the  summons 
must  be,  under  the  code,  three  days,  under  the  general 
raihroad  act,  ten  days,  and  under  the  act  governing  those 
particular  cases  where  the  principal  railroad*  office  is  out 
of  the  state,  thirty  days,  before  the  day  of  triaL  Suppose, 
however,  that  the  service  is  not  so  made,  but  that  it  is 
made  less  than  the  required  number  of  days  before  that 
named  as  the  day  of  trial;  what  then?  Prior  to  the  code 
of  1853,  it  would  seem  that  the  suit  necessarily  abated 
or  was  discontinued,  unless  the  defendant  appeared  and 
waived  the  insufficiency,  in  point  of  time,  of  service.  The 
justice  could  not  render  a  judgment  by  default  where  such 
want  of  sufficient  service  appeared,  or  if  he  did  it  would 
be  void*  This  was  so  decided  in  Wort  v.  Finley^  though, 
from  the  abridgement  of  the  case,  reported  in  8  Blackf. 
335,  the  point  does  not  appear.  The  defendant  would  not 
be  bound  to  answer  upon  such  service  as  above;  and  no 
power  was  given  by  former  codes  to  the  justice,  to  con- 
tinue the  cause  to  a  future  day,  in  his  discretion,  for  trial. 
R.  8. 1843,  p»  866.  If  the  defendant  did  appear,  therefore, 
instead  of  waiving  the  want  of  full  notice,  and  consenting 
to  a  trial  or  a  continuance,  he  might  defeat  the  suit  by  a 
motion  to  quash  the  writ. 

If  in  any  case,  the  want  of  jurisdiction  by  proper  services 
did  not  appear  to  the  justice,  but  actually  existed,  and  he 
Tendered  judgment  by  default,  such  judgment  could  be 
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Nov.  Term,   avoided  at  any  time  before  its  satisfaction,  by  a  direct  pro- 
^^"'      ceeding  for  that  purpose.    Brickleyy.  HeUbnmer^l  Ind.  R. 

TheKicri-  488. 
Railro'd  6o.      By  the  code  of  1852,  in  cases  where  service  is  too  late 

SHiiviroN  ^^^  ^®  named  day  of  trial,  the  practice  before  justices  of 
the  peace  is  changed.  It  ia  made  the  duty  of  the  justice, 
where  the  want  of  sufficient  service  is  not  waived  by  con- 
sent, to  continue  the  cause  to  a  future,  but  not  unreasona- 
bly distant  day.  2  R.  S.  p.  454,  §  22.  Upon  such  service, 
therefore,  under  the  present  code,  though  a  judgment  by 
default  cannot  be  rendered  against  a  party  till  the  statutory 
time  of  notice  has  expired,  still,  it  operates  to  inform  him 
of  the  pendency  of  the  suit,  and  he  is  bound  to  take  no- 
tice of  the  subsequent  action  of  the  Court  therein.  And, 
in  this  case,  service  had  been  made  ten  days,  the  time  re- 
quired by  the  general  statute.  Nothing  appeared  showing 
the  justice  that  the  case  was  not  ready  for  judgment.  The 
fact  which  rendered  it  not  so,  was  extrinsic — one  not  neces- 
sarily within  the  knowledge  of  either  the  plaintiff  or  the 
justice,  but  was  within  that  of  the  defendants ;  and  it  should 
have  been  made  known  by  the  defendants,  at  the  proper 
time,  to  the  justice.  It  was  not  so  made  known,  and 
judgment  was  rendered  upon  insufficient  notice.  Several 
courses  were  then  open  to  the  defendants.  The  judgment 
might  have  been  opened  upon  application,  in  ten  days. 
It  might  have  been  vacated  by  a  direct  proceeding  insti- 
tuted for  that  purpose,  at  any  time  after  the  lapse  of  such 
ten  days,  and  before  payment.  Bricklep  v.  HeiWrtmer^  sur 
pro.  Or  an  appeal  might  be  had.  The  latter  was  the  rem- 
edy resorted  to.  But  by  this  remedy,  the  case  could  not 
be  dismissed  on  appeal;  for  the  reason  that  the  insufficient 
service  wcus  not  ground  of  dismissal,  but  on]^  of  a  contin- 
uance, before  the  justice.  Nor  would  the  fact  be  ground 
of  continuance,  on  appeal  A  continuance,  in  that  Court, 
would  be  granted,  or  not,  as  cause  might  be  shown  then 
and  there  to  exist,  or  otherwise. 

The  Court  did  right  in  overruling  the  motion  to  dismiss, 
and  the  judgment  must  be  affirmed. 
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Per  OurianL — The  judgment  is  affirmed  with  1  percent,  Nov-  T©™» 
damages  and  costs.  ^-^^Q' 

X  B.  Niks^  for  the  appellants.  Hipbs 

V. 

Cochran. 


13    1751 
fl67    240] 

HiPES  V.  Cochran. 

Where  notliiiig  was  didmed  upon  a  paragraph  of  a  complaint,  and  no  eri- 
denoe  was  offered  in  support  of  it,  a  trial  nitiioat  an  issae  npon  it  will  not 
aathorize  a  reyereal  of  the  judgment. 

A  notice,  giren  in  CentreoUUi  Indiana,  December  28, 1856,  to  take  depositions 
IB  Bochetler,  Monroe  count7,  New  York,  on  Thursday,  the  first  day  of  Janu- 
ary ensuing — the  term  of  the  Court  in  which  the  cause  was  to  he  tried,  com- 
mencing on  the  first  Monday  of  the  latter  month — ^was  hdd  to  be  sufiident. 

The  Courts,  in  such  cases,  will  take  notice  of  the  facilities  of  travel,  in  deter- 
mining tho  time  necessary  to  pass  from  point  to  pohit 

APPEAL  from  the  Wayne  Court  of  Common  Pleas.      |J^jf^' 

Hanna,  J. — Suit  upon  a  written  agreement. 

Answer,  first,  a  general  denial;  second,  fraud,  setting  out 
specially  the  fraudulent  acts,  &c.;  third,  fraud  generally. 

Demurrer  to  the  second  and  third  paragraphs  of  the  an- 
swer, overruled  as  to  the  second,  sustained  as  to  the  third. 
Leave  given  to  amend  the  third,  and  also  to  ^'plaintiff  to 
file  an  amended  complaint" 

Reply  in  denial  of  second  paragraph  of  the  answer. 

Second  paragraph  filed  to  the  complaint. 

The  record  does  not  show  any  amendment  to  the  third 
paragraph  of  the  answer,  nor  any  answer  to  the  second 
paragraph  of  the  complaint,  unless  the  general  denial  of 
the  matters  averred  in  the  complaint,  operated  as  an  an- 
swer to  the  second  paragraph  of  that  complaint,  although 
that  paragraph  was  not  filed  until  after  the  answer. 

This  raises  the  first  question,  for  it  is  insisted  that,  as  to 
the  second  paragraph,  there  was  a  trial  without  an  issue. 

There  was  a  verdict  and  judgment  for  the  plaintiif  for 
170  dollars. 

The  first  paragraph  of  the  complaint  was  upon  a  writ- 
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Nov.  Tterm,  ten  agreement  by  which  the  defendant  promised  to  pay  the 
^859.  plaintiff  170  dollars,  for  a  certain  number  of  strawberry 
HiFBs  roots,  to  be  delivered  at  a  certain  time  and  place,  &c 
CocHBAH.  The  second  paragraph,  was  for  money  lent,  money  paid  to 
the  use  of  the  defendant,  and  for  labor  and  materials  fur- 
nished. 

The  question  upon  which  much  of  the  argument  of 
counsel,  on  both  sides,  was  bestowed,  namely,  whether  the 
general  denial  could  apply  to  the  second  paragraph  of  the 
answer,  does  not  appear  to  us  to  be  involved  in  this  case, 
under  the  circumstances,  and  we  do  not,  therefore,  decide 
it  (see  2  Ind.  R.  86;  5  Blackf.  445);  because  a  bill  of  ex- 
ceptions taken  to  the  rulings  of  the  Court,  in  giving  and 
in  refusing  instructions,  contains  this  language,  to-wit, 
^' there  being  nothing  claimed  on,  or  evidence  offered  in 
support  of,  the  second  clause  in  the  complaint."  By;4;he 
word  ^clause,"  we  understand  the  paragraph  to  be  meant. 
And  as,  on  the  trial,  there  was  nothing  claimed  upon,  or 
evidence  offered  in  support  of,  the  matters  alleged  in  that 
paragraph,  we  do  not  see  how  the  defendant,  by  his  failure 
to  make  an  issue  specially  upon  it,  could  have  suffered 
such  an  injury  as  would  authorize  a  reversal  of  the  judg- 
ment, even  if  a  reversal  would,  in  any  instance,  be  proper 
upon  the  suggestion  of  the  negligent  party*— a  point  we  do 
not  decide.     See  11  Ind.  R.  288. 

The  next  point  made,  is,  that  the  Court  erred  in  over- 
ruling a  motion  by  the  defendant  to  suppress  depositions. 
The  objection  was  as  to  the  sufficiency  of  the  notice.  The 
notice  was  given  in  CentreviUe^  bdianoj  on  the  23d  day  of 
December^  1856,  to  take  depositions  in  Rochester^  Monroe 
county,  New  York,  on  Thursday^  the  first  day  of  January^ 
1857.  On  the  next  Monday^  to-wit,  the  first  Monday  of 
January,  the  Court,  in  which  the  case  was  to  be  tried,  was 
to  convene  for  the  term.  We  are  not  informed  upon  what 
day  of  the  term  the  case  was  fixed  for  trial;  nor  is  there 
any  evidence  of  the  distance  firom  Centreville  to  Rochester^ 
or  the  ordinary,  usual  mode  of  travel  from  the  one  place 
to  the  other. 

It  is  insisted,  first,  that,  under  the  decision  in  Cefret  v. 
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Bwrchj  1  £lackf.  400,  the  notice  was  not  a  sufficient  length   ^o^*  Term, 
of  time  before  the  day  fixed  for  taking  the  depositions;       i^9. 
and,  second,  that  the  day  on  which  the  depositions  were  to       Hifm 
be  taken  was,  considering  the  distance,  too  near  the  com-    Coohrav. 
mencement  of  the  term  of  the  Court. 

In  the  case  cited,  seven  days  was  considered  too  short  a 
notice,  in  1825,  given  in  Daviess  county,  lhdia$ui^  to  take 
depositions  in  HamiUon  county,  Ohio.  Considering  the 
relative  distances  between  the  geographical  points  in  that 
case,  and  in  this,  the  decision  in  this,  must  be  the  same  as 
in  that,  unless  some  facts  exist,  operating  in  this  case, 
which  did  not  in  that.  It  is  assumed,  as  a  matter  of 
course,  in  the  argument,  that  the  Court  will  take  notice  of 
the  artificial  improvements  in  the  country,  whereby  a  per- 
son can  pass  from  place  to  place  with  increased  facility 
over  the  mode  resorted  to  in  1825.  Upon  this  point,  the 
Bofiiciency  of  the  notice  depends.  Our  statute  is,  that 
^  The  adverse  party  shall  be  allowed  a  reasonable  time  to 
travel  from  his  usual  place  of  abode  to  the  place  of  taking 
the  deposition,  by  the  ordinary  route  of  travel,  exclusive  of 
the  day  of  service,  the  day  of  taking  the  deposition,  and 
intervening  Simdays,^^    2  R.  S.  p.  85. 

The  Supreme  Court  of  the  United  States  makes  use  of 
this  language,  namely,  ^^that  the  Court  is  bound  to  take 
notice  of  public  facts  and  geographical  position."  The 
Apollpofij  9  Wheat.  362.  Which  proposition  is  afterwards 
adverted  to  approvingly.  Peyroux  v.  Howard^  7  Pet.  324. 
See,  also,  The  United  States  v.  La  Vengeance^  3  Dall.  297. 
But  in  the  case  in  7  Pet.,  supra^  it  is  also  said,  that  ''It 
cannot  certainly  be  laid  down  as  a  universal,  or  even  as  a 
general  proposition,  that  the  Court  can  judicially  notice 
matters  of  fact.  Yet  it  cannot  be  doubted  that  there  are 
many  facts,  particularly  with  respect  to  geographical  posi* 
tions,  of  such  public  notoriety,  and  the  knowledge  of  which 
is  to  be  derived  from  other  sources  than  parol  proof,  which 
the  Court  may  judiciaUy  notice." 

We  are  of  opinion  that  the  fact  that  the  usual  route 
and  speed  of  travel,  from  CentreviUe^  Indiana^  to  Roches^ 
ier,  New  Yorky  is  by  railroad,  is  a  public  fact  of  which  this 
Vol.  XIIL— 12 
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Not.  Teim,    Cotirt  can  as  well  take  notice  as  it  conld  of  the  route  and 
1859,      mode  of  passing  from  point  to  point,  as  decided  in  the 
BusBovoHs  case  in  1  Blackl  supra. 
HuFT.  Applying  that  principle  to  the  case  at  bar,  it  will  be 

seen  that  there  would  be  some  eight  days  to  make  the 
necessary  preparation  aqd  go  from  the  one  point  to  the 
other;  and  that  the  actual  time  necessarily  consumed  in 
making  the  journey  need  not  exceed  twenty-four  to  thirty- 
six  hours.  Therefore,  the  notice  was  a  sufficient  length  of 
time  before  the  day  of  taking  the  depositions. 

As  to  the  second  point,  it  is  argued  that  more  than  one 
day  might  be  required  to  take  the  depositions,  and,  there- 
fore, sufficient  time  might  not  remain  to  return  before  the 
day  of  the  trial.  The  answer  to  this  is,  that  by  our  stat- 
ute (2  R.  S.  p.  88,  §  263),  the  deposition  must  be  filed  in 
Court  at  least  one  day  before  the  day  the  cause  stands  on 
the  docket  for  trial,  or  if  filed  afterwards,  the  opposite 
party,  upon  good  cause  shown,  would  be  entitled  to  a  con- 
tinuance. We  are  not  aware  of  any  mode  by  which  the 
deposition  might  be  legally  returned  at  an  earlier  day  than 
the  party  could  himself  return. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

J.  B.  and  O.  W.  JuKan^  for  the  appellant. 

O.  P.  Morton  and  X  F.  Kibbep,  for  the  appellee. 


Burroughs  and  Another  v*  Hunt. 

Where  tiie  pleadingf  show  that  money  passed  into  the  bands  of  the  defendant 
as  stakeholder  of  a  wager  upon  the  result  of  an  election,  an  action  may  be 
maintained  against  him  by  the  party  who  disaffirms  the  illegal  eontract,  and 
notifies  him  thereof  before  the  money  is  paid  to  the  other  contracting  party. 

Section  3, 1  B.  8.  p.  305,  has  reforence  to  the  rights  and  remedies  of  parties 
to  certain  illegal  contracts,  as  between  themselres,  and  not  to  the  light  of 
action,  nor  the  time  within  which  it  must  be  brought,  against  a  stakeholder. 

Where  the  defendant  withdrew  the  general  denial,  and  was  thereupon  permit- 
ted to  open  the  case,  and  all  the  eridenoe  ofl^red  by  him  being  n^fected,  the 
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plaistiff  wu  permitted  to  present  his  eridenoe,  it  was  oontended  that  this    Not.  Tenn, 
was  error,  as  there  was  nothing  to  rebut.    Bat  another  paragraph  of  the        1859, 
answer  traversed  eyery  part  of  the  complaint  not  confessed  and  avoided.  "Z 
There  were  material  aOegations  neither  confessed  nor  avoided.    Hdd,  that 
the  defendant  was  not  entitled  to  open  the  case,  he  not  having  the  affirmative        Huvr. 
of  the  issue. 

The  defendant  offered  to  withdraw  a  paragraph  of  his  answer,  upon  the  con- 
dition fhat  the  evidence  applicable  to  it  should  be  stricken  out.  This  was 
refused.    Held,  that  the  refusal  was  within  the  discretion  of  the  Court. 

A  defendant  cannot  introdnoe,  as  evidence,  a  paper  filed  in  a  prerions  action 
by  the  plaintiff  against  another  defendant,  though  brought,  in  part,  for  the 
identical  money  or  thing  in  suit  in  the  present  action. 

APPEAL  from  the  Randolph  Conrt  of  Common  Pleas.  Thwrsday, 

Hanna,  Jd — Suit  by  Hunt  against  stakeholders,  for  mo* 
ney  deposited  with  them  upon  the  result  of  the  presiden- 
tial election. 

There  are  two  paragraphs  in  the  complaint.  First  For 
money  had  and  received,  &c.  Second,  Setting  out  the 
facts  of  the  wager  between  the  plaintiif  and  one  Snod- 
grass;  the  deposit  of  the  money  with  the  defendants;  the 
notice  not  to  pay  over;  and  the  demand,  &c. 

An  answer  of  seven  paragraphs  was  filed. 

A  demurrer  was  sustained  to  the  second,  third,  and  fifth 
paragraphs,  and  a  part  of  the  seventh  was  stricken  out. 
These  mlings  of  the  Court  are  assigned  for  error;  but  no 
injury  could  thereby  have  resulted  to  the  appellants,  as  the 
same  evidence  could  have  been  given  under  the  fourth  para- 
graph, which  would  have  been  admissible  under  the  aver- 
ments in  the  others. 

It  is  insisted,  first,  that,  as  a  wager  upon  the  result  of  an 
election  is  an  illegal  contract,  no  action  can  be  maintained 
for  money  paid  to,  or  deposited  with,  a  stakeholder,  in  such 
transaction;  and  secondly,  that  if  such  an  action  can  be 
brought,  that  it  must  be  conunenced  vtdthin  six  months 
from  the  time  the  money  is  placed  in  the  hands  of  the 
stakeholder,  under  §  2, 1  R.  S.  p.  305. 

Where  the  pleadings  show,  as  in  the  case  at  bar,  that 
the  money  passed  into  the  hands  of  the  defendant  as  a 
stakeholder  merely,  an  action  may  be  maintained  against 
him  by  the  party,  who  disaffirms  the  illegal  contract,  and 
notifies  him  thereof  before  the  money  is  paid  to  the  other 
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Not.  Term,   contracting  party.     Alexander  v.  Mounts  10  Ind.  R.  161- — 

^^^*       Morris-y.  Philpot^  11  id.  447. — Frybarger  v.  Simpson^  id.  59. 

BusBouGHB       ThiJ  second  section  of  the  statute  above  referred  to,  has 

HuxT.       reference  to  the  rights  and  remedies  of  the  parties  to  certain 

illegal  contracts,  as  between  themselves,  and  not  to  the 

right  of  action,  or  the  time  within  which  it  must  be  brought 

against  a  stakeholder.     Wade  v.  Demingj  9  Ind.  R.  35. 

The  defendants  withdrew  the  first  paragraph  of  their 
answer,  which  was  the  general  denial,  and  was  thereupon 
permitted  to  open  the  case,  under  the  supposition  that  the 
affirmative  of  the  issues  was  upon  them.  All  the  evidence 
offered  by  the  defendants  was  rejected.  The  plaintiff  was 
then  permitted  to  present  his  evidence.  This  is  said  to  be 
erroneous,  as  the  case  stood  upon  the  pleadings,  after  the 
rejection  of  the  evidence  of  the  defendants,  for  the  reason 
that  there  was  nothing  to  rebut. 

Whatever  the  rule  might  be,  if  the  defendants  had  really 
been  entitled  to  the  affirmative,  we  need  not  decide,  as 
they  were  not  so  entitied  upon  the  fourth  paragraph  of  the 
answer.  That  paragraph  professes  to  traverse  and  deny 
every  part  of  said  complaint  not  herein  confessed  and 
avoided. 

The  allegation  in  the  complaint,  of  notice,  icc^  is  not 
confessed,  nor  is  it,  in  our  opinion,  avoided.  The  aver^ 
ment  upon  that  point  is,  that  after  the  election  the  winner 
applied  for  the  money  to  one  of  the  defendants,  who  ap- 
plied to  plaintiff  to  know  if  he  should  pay  it  over.  "  And 
the  said  plauitifT  then  and  there  told  said  Burroughs  that 
there  might  be  a  mistake  about  the  result,  and  to  hold  on 
until  it  was  known;''  that  he  held  on  until  the  fact  was 
known,  and  then  paid,  &c.  Under  the  decision  in  the  case 
of  Frybarger  v.  Simpson^  supraj  this  statement  would  have 
operated  as  an  affirmance  of  the  contract,  and,  therefore, 
not  as  a  notice  to  not  pay  at  all.  As  other  parts  of  the 
paragraph  denied  that  notice,  it  devolved  upon  the  plaintiff 
to  prove  it. 

After  the  evidence  for  defendants  had  been  rejected,  and 
that  for  plaintiff  heard,  the  defendants  asked  leave  to  with- 
draw the  fourth  paragraph  of  the  answer,  on  condition  that 
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the  Court  would  strike  out  the  evidence  applicable  to  that   Not.  Tcnn, 

issue.     This  was  refused.     In  this  we  do  not  perceive  any rr      . 

error.     If  the  Court  could,  under  such  circumstances,  sus-    Bickbtts 

T. 

tain  a  conditional  motion  of  the  character  indicated,  it       Hatb. 
would  be  the  exercise  of  a  discretionary  power,  the  abuse 
of  which  would  alone  be  error. 

The  only  question  remaining  is,  as  to  whether  the  evi- 
dence offered  by  the  defendants  was  properly  rejected. 
That  evidence,  the  record  infonns  us,  consisted  of  "a 

paper  duly  filed  by  the  parties,  in  this  Court,  on  the 

day  of  Januarp,  1857,  in  an  action  then  pending  in  this 
Court,  ^wherein  the  plaintiff  in  this  action  was  the  plaintiff, 
and  Sanmel  Burroughs^  one  of  the  defendants  in  this  action, 
and  William  Snodgrass  and  Joseph  Sisk  were  defendants, 
and  that  said  action  was  brought  in  part  for  the  same  iden- 
tical money  sued  for  in  this  action.''  That  said  action  was 
dismissed,  and  said  paper  had  remained  on  file,  &c. 

The  ruling  of  the  Court  was  correct.  It  is  enough  to 
say  that  the  paper  offered  in  evidence  had  not  been  pre- 
pared and  placed  on  file  in  a  case  between  the  same  par- 
ties to  the  suit  then  being  tried.  Whether  it  should  have 
been  received  as  evidence,  in  a  subsequent  case  between 
the  same  parties,  &c.,  is  a  point  not  before  us,  and  upon 
which  we  intimate  no  opinion. 

Per  Ckiriam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

X  Smith  and  J,  Brown^  for  the  appellants. 

W.  A.  PeellCj  for  the  appellee. 


RicKETTs  and  Another  v.  Hays. 

Where  a  contract  for  the  deliyery  of  ten  thousand  bushels  of  com  specified 
that  two  thousand  six  hundred  bushels  of  the  com  was  already  in  pens,  and 
was  pot  at  the  purchaser's  risk  as  to  damage  bj  rain — hdd,  that  it  cannot  be 
implied  that  tho  purchaser  accepted  the  com  in  pens  as  being  two  thousand 
six  hundred  bushels. 


182 


CASES  IN  THE  SUPREME  COURT 


Not.  Toim,    Bddy  abo,  &at  the  yendor  most  bear  aD  shrinkage,  or  loss,  or  damage  of  ^e 


1859. 


RiCKBTTfl 

T. 

HA.T8. 


com  in  pens,  except  damage  by  rain,  ontil  the  com  was  received  by  the  par- 
chaser. 

Where  an  execntory  contract  stipulates  for  the  delireiy  of  a  certain  quality  of 
prodoce,  wiAont  passing  title  to  any  particular  produce,  the  vendor  is  not  a 
bailee  of  the  produce  prior  to  the  delivery  at  the  place  and  within  tiie  time 
fixed.  The  contract  is  dischaiged  by  the  deUreiy  of  the  artide,  of  the 
qnality  mentioned. 

If,  in  the  absence  of  frand  or  warranty,  a  purchaser  accepts  and  reoeires  goods, 
he  thereby  not  only  waives  defects,  but  he  is  so  far  conelnded  that  he  camurt 
recover  for  any  patent  and  knewn  defect. 

Where  the  contract  is  for  the  delivery  of  goods  of  a  certain  qnality,  bat  the 
particular  article  to  be  delivered  is  not  fixed,  there  is  no  warranty  that  the 
goods  when  delivered  shall  be  of  the  quality  mentioned;  and  the  falluie  to 
deliver  goods  of  such  quality  is  not  a  breach  of  warranty,  but  a  breach  of 
the  contract. 


77mrsd!tzy, 
December  1. 


APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas. 

WoRDEN,  J. — Suit  by  the  appellants  against  the  appellee 
on  a  contract,  as  follows: 

''Edinburgh,  December  21, 1854. 

''  I  have  this  day  sold  Ricketts  and  Daily  ten  thousand 
bushels  of  good  merchantable  com,  to  be  delivered  them 
on  the  cars  at  New  Bradford,  about  thirty  miles  north  of 
Lafayette,  they  to  furnish  cars  to  transport  the  same,  and 
should  they  not  furnish  cars  enough  to  carry  all  of  it,  by 
the  15th  day  of  February  ensuing,  they  are  to  receive  the 
balance  of  it  in  pens,  on  the  railroad*  Twenty-six  hundred 
bushels  of  the  com  is  now  in  pens,  and  is  to  be  left  until 
the  last,  and  is  at  their  risk  as  to  damage  by  rain;  they  to 
pay  me  for  the  same  at  the  rate  of  45  cents  per  bushel,  as 
follows :  An  order  on  James  Mix,  Esq.,  for  five  hundred 
dollars,  and  pay  my  acceptance  for  three  thousand  dollars, 
due  about  the  15th  of  February  ensuing,  and  payable  in 
the  city  of  New  York,  and  the  balance  when  the  corn  is 
delivered.  If  the  twenty-six  hundred  bushels  above  men- 
tioned, should  be  taken  off  by  the  15th  of  February,  I  am 
still  bound  to  attend  to  the  shipping  of  it.  In  testimony," 
&c.  [Signed]        "  Cormacan  Hays" 

There  was  a  supplemental  contract  between  the  parties, 
but  as  no  question  arises  upon  it,  and  as  the  above  con- 
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tract  is  not  varied  by  it  in  any  matter  upon  which  any   Nor.  Tonn, 
question  arises,  it  need  not  be  here  stated.  •'•^^* 

It  is  averred  in  the  complaint  that  the  plaintiffs  have  Bickbtts 
paid  the  purchase-money  for  the  corn,  but  that,  although  Hats. 
the  plaintiffs  furnished  cars,  &c.,  only  nine  thousand  four 
hundred  and  thirty-nine  bushels  of  the  com  has  been  de- 
livered, and  that  four  thousand  seven  hundred  and  fourteen 
bushels  of  that  so  delivered  was  not  good  merchantable 
corn,  but  was  greatly  damaged  and  of  inferior  value,  and 
worth  ten  cents  less  per  bushel,  than  if  it  had  been  good 
merchantable  com. 

Answer,  that  the  defendant  delivered  to  the  plaintiffs,  as 
agreed,  seven  thousand  four  hundred  bushels  of  corn,  under 
said  agreement,  and,  also,  the  two  thousand  six  hundred 
bushels  mentioned  in  the  contract  as  being  in  pens,  all  of 
which  corn  was  received  by  the  plaintiffs,  on  said  cars, 
under  said  contract. 

The  replication  denies  the  delivery  of  all  the  com,  and 
denies  that  what  was  delivered,  was  received  by  the  plain- 
tifis  as  good  merchantable  com,  under  the  contract. 

There  were  other  matters  pleaded,  but  the  above  state* 
ment  of  the  pleadings  is  sufficient  to  an  understanding  of 
the  questions  presented. 

Trial  by  jury;  verdict  and  judgment  for  the  defendant, 
over  a  motion  by  plaintifis  for  a  new  trial. 

On  the  trial  it  appeared  that  all  the  corn  contracted  for 
had  been  delivered,  provided  the  two  thousand  six  hundred 
bushels  described  in  the  contract  as  being  in  pens,  held  out. 

In  relation  to  this  lot,  it  was  proven  by  a  witness  named 
Watson^  that  when  the  com  was  put  into  the  pens,  in  No' 
vember  and  December^  1854,  there  were  two  thousand  six 
hundred  and  eleven  bushels.  It  was  also  proven  by  an- 
other witness,  Averett^  who  superintended  the  getting  ot 
the  cars  for  the  plaintiffs,  and  weighing  the  com,  and  was 
present  when  it  was  weighed  and  placed  upon  the  cars,  in 
June^  1855,  that  there  were  then  but  two  thousand  three 
hundred  and  ten  bushels. 

The  Court  charged  the  jury,  in  relation  to  this  point,  as 
follows: 


184  CASES  IN  THE  SUPREME  COURT 

Not.  Tami,       ^  The  corn  mentioned  in  the  contract  as  being  in  pens, 

*^^'      was  agreed  upon  at  two  thousand  six  hundred  bushels, 

BicKBns    and  if  you  are  satisfied  that  there  was  that  amount  placed 

Hats.       in  the  pens,  and  was  there  when  the  contract  was  made, 

'  and  there  is  no  evidence  tending  to  show  that  any  portion 

of  it  was  removed,  wasted,  or  injured,  except  by  rain,  and 

if  you  believe  that  all  the  corn  put  in  pens  was  shipped  to 

the  plaintifis,  then  you  will  not  consider  the  testimony  of 

Averettjihvit  there  was  only  two  thousand  three  hundred 

and  ten  bushels  in  the  pens,  in  May  and  June^  1855,  and 

that  testimony  is  withdrawn  from  you,  and,  in  such  case, 

you  should  find  according  to  the  quantity  sworn  to  by 

Watson^  namely,  that  there  were  two  thousand  six  hundred 

bushels  in  the  pens." 

To  this  charge  the  plaintif&  excepted. 

The  plaintiffs  asked  the  following  charge,  viz.: 

'<  If  there  was  a  deficiency  in  the  quantity  of  com  de* 
'  livered  by  the  defendant  under  this  contract,  the  plaintiffs 
are  entitled  to  recover  the  value  of  as  much  corn  as  was 
deficient,  whether  the  deficiency  arose  from  the  fact  that 
there  was  not  two  thousand  six  hundred  bushels  delivered 
on  the  cars  from  the  pens  mentioned  in  the  contract,  or 
otherwise." 

This  charge  was  refused,  but  modified  and  given  as  fol- 
lows: 

^<  If  there  was  a  deficiency  in  the  quantity  of  com  de- 
livered by  the  defendant  under  this  contract,  the  plaintiflb 
are  entitled  to  recover  the  value  of  as  much  corn  as  was 
deficient." 

Exception  was  taken. 

We  suppose  that  when  the  Court  instructed  the  jury 
that  'Hhe  com  mentioned  in  the  contract  as  being  in  pens, 
was  agreed  upon  at  two  thousand  six  hundred  bushels,"  it 
had  reference  to  the  terms  of  the  written  contract  in  ques- 
tion, as  there  was  no  other  evidence  of  such  agreement, 
and  had  there  been,  it  would  have  been  for  the  jury  to 
determine  whether  such  agreement  existed.  The  terms  of 
the  contract  do  not,  in  our  opinion,  sustain  the  proposition 
thus  laid  down  by  the  Court  to  the  jury.     The  contract  is 
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for  the  delivery  of  ten  thousand  bushels  of  com,  and  spe-   ^or.  Term, 
cifies  that  '^  two  thousand  six  hundred  bushels  of  the  corn       1859. 


is  now  in  pens,  and  is  at  their  (the  plaintiffs')  risk  as  to    Bickxtts 

damage  by  rain."     There  is  nothing  in  the  contract,  from       Hats. 

which  it  can  be  fairly  implied  that  the  plaintiffs  accepted 

any  particular  corn  '4n  pens"  as  being  two  thousand  six 

hundred  bushels.     To  be  sure  that  part  of  the  com  in  pens 

to  the  amount  of  two  thousand  six  hundred  bushels,  was 

to  be  at  the  plaintiffs'  risk  as  to  damage  by  rain.     This 

stipulation  would  require  the  plaintiffs  to  receive  two  thou* 

sand  six  hundred  bushels  of  com  from  the  pens,  although 

it  might  be  damaged  by  rain  after  making  the  contract; 

but  it  would  not  require  them  to  receive  less  than  thd  two 

thousand  six  hundred  bushels  as  the  part  specified  to  be  in 

pens.     There  was  no  specific  parcel  of  corn  agreed  upon 

as  two  thousand  six  hundred  bushels.     If  the  contract  be 

construed  to  mean  that  the  com  in  the  pens  was  to  be 

taken  at  two  thousand  six  hundred  bushels,  the  plaintiffii 

would  be  entitled  to  it  for  that  amount,  whatever  might  be 

the  true  amount.    Now,  suppose  that  the  com,  instead  of 

falling  short  of  the  quantity  specified,  had  greatly  overran 

it,  would  the  plaintiffii  have  been  entitled  to  it  aU,  or  for 

the  two  thousand  six  hundred  bushels  only?     We  think 

not     The  contract  required  the  delivery  of  ten  thousand 

bushels,  and  only  that  amount,  whether  that  in  the  pens 

fell  short  of,  or  overran  the  two  thousand  six  hundred 

bushels. 

But  the  counsel  for  the  appellee  say  of  the  charge  given, 
that,  '^its  only  tendency  was  to  charge  the  jury  that  if  there 
were  two  thousand  six  hundred  bushels  of  corn  in  the  pens 
when  the  contract  was  made«  and  none  of  it  had  been  re* 
moved,  but  all  was  delivered  to  the  plaintifis,  the  shrinkage 
or  loss  must  be  borne  by  them,  and  not  by  the  defendant." 
Admitting  this  to  be  the  effect  of  the  charge,  it  is  still  ob- 
jectionable. There  was  to  be  a  delivery  of  ten  thousand 
bushels;  that  is,  there  must  be  that  amount  when  delivered, 
in  order  to  discharge  the  contract.  A  delivery  of  what 
had  once  amounted  to  ten  thousand  bushels,  but  which,  at 
the  time  of  delivery,  had  fallen  short  of  that  amount,  in 
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Nov.  Tenn,  consequence  of  shrinkage  or  loss,  would  not  be  a  compli- 
^^^*  ance  with  the  tenns  of  the  contract.  The  plaintiffs  were 
RicKXTTs  to  be  at  the  risk  of  damage  by  rain,  but  they  were  still  en- 
Hat8.       titled  to  the  full  amount,  although  it  might  be  damaged. 

The  jury  should  have  been  left  to  determine  from  the 
evidence,  what  amount  of  corn  was  actually  delivered,  as 
well  from  the  pens  as  otherwise. 

We  think  the  Court  erred  in  giving  the  charge  which 
was  given,  and  in  refusing  to  give  the  charge  asked  by  the 
defendant  without  modification.  For  this  reason  the 
judgment  will  have  to  be  reversed. 

There  are  other  questions  arising  in  the  case,  upon  an- 
other branch  thereof,  which  we  will  proceed  to  examine,  as 
they  may  be  important  on  the  further  trial  of  the  cause. 
These  questions  arise  on  the  plaintiffs'  claim  for  damages 
in  consequence  of  the  four  thousand  seven  hundred  and 
fourteen  bushels  being  damaged  and  unmerchantable.  It 
appears  by  the  evidence,  that  the  above  amount  being  other 
corn  than  that  mentioned  as  being  in  pens,  was  damaged 
by  rain  to  the  extent  of  from  five  to  ten  cents  on  the 
bushel.  The  com  was  delivered  from  WatsarCs  ware- 
house, upon  the  cars  furnished  by  the  plaintiff,  at  New 
Bradford^  according  to  the  stipulations  of  the  contract. 
AvereUj  who  superintended  the  procuring  of  the  cars,  and 
the  weighing  of  the  corn,  on  the  pcurt  of  the  plaintiffs,  told 
Watson  that  the  com  was  damaged*  and  unmerchantable, 
and  that  if  it  were  his  he  would  like  to  have  it  out  of  the 
other  end  of  the  crib.  He  says  he  had  no  authority  from 
the  plaintiffs  to  receive  the  corn.  The  corn  was  taken, 
however,  to  the  plaintiffs'  distillery  at  Edinburgh,  and  there 
used  in  distilling.  It  appears  that  the  plaintiffs  were  ap- 
prised of  the  unsound  quality  of  the  corn  before  it  was 
taken  from  the  cars  at  Edinburgh.  There  was  no  offer  to 
return  the  corn,  or  notice  to  the  defendant  that  the  plain- 
tiffs were  dissatisfied  v^rith  it. 

The  plaintiffs  asked  several  charges  on  this  branch  of 
the  case,  which  were  refused.  It  is  unnecessary  to  extend 
this  opinion  by  inserting  these  charges  at  length,  or  exam- 
ining them  in  detail,  as  we  are  satisfied  that  on  the  facts 
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proven  there  can  be  no  lecovery  upon  this  part  of  the   Nor.  Term, 
ddm.  1^®- 


Some  of  the  charges  were  to  the  effect  that  the  defend-  Bickbtts 
ant  might  be  held  responsible  as  bailee  for  the  safe  keep*  Hays. 
ing  of  the  corn.  The  relation  of  bailor  and  bailee  did  not 
exist  between  the  parties.  The  contract  was  executory 
(at  least  so  far  as  all  the  corn,  except  the  two  thousand 
six  hundred  bushels,  was  concerned),  and  might  have  been 
discharged  by  the  delivery  of  any  com  of  the  quality  men* 
tioned.  The  defendant  held  no  com  of  the  plaintiffs  as 
their  bailee,  because  no  title  to  any  particular  corn  passed 
to  them  by  the  contract.  If  the  defendant  is  liable  at  all, 
it  is  for  a  breach  of  his  contract  to  deliver  the  quality  of 
com  specified. 

No  firaud  is  alleged  or  claimed,  and  in  the  absence  of  i 
fraud  or  warranty,  where  a  purchaser  accepts  and  receives  I 
goods,  he  thereby  not  only  waives  the  defects,  but  is  con*  1 
eluded  thereby  so  that  he  cannot  recover  thereafter  for  any 
patent  and  known  defect.  Here  the  defect  in  the  com 
was  patent  and  known  to  the  plaintiffs'  agent  at  the  time 
the  corn  was  delivered,  and  known  to  the  plaintifis  before 
it  was  unloaded  from  the  cars  and  consumed  by  them  in 
distilling. 

The  following  authorities  fully  sustain  the  above  propo- 
sition :  Hopkins  v.  Appleby^  1  Stark.  477 ;  MUner  v.  2WA> 
er,  1  C.  and  P.  16;  Cash  v.  Giles^  3  id.  407;  Dana  v.  Boyd^ 
2  J.  J.  Marsh.  688;  O'Barmon  v.  Relfj  7  Dana,  320;  Kerr 
V.  Smithy  6  B.  Mon.  552;  Sprague  v.  Blake,  20  Wend.  61. 
There  are  probably  numerous  other  cases  to  the  same 
effect,  which  have  not  come  under  our  notice,  and,  per- 
haps, some  of  a  contrary  tendency;  but  the  doctrine  above 
stated  is  undoubtedly  in  accordance  with  the  weight  of 
authority. 

The  case  of  Sprague  v.  Blake,  supra,  involved  a  contract 
for  the  delivery  of  wheat,  which  was  to.be  merchantable, 
at  a  specified  price  per  bushel.  A  portion  of  the  wheat 
delivered  was  unmerchantable,  being  broken  wheat,  black 
kernels,  cockle,  and  cheat.  One  Morgan  was  the  agent  of 
the  defendant  in  receiving  wheat,  but  he  was  not  present 
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Not.  Teim,   when  the  wheat  was  received,  but  it  was  received  by  his 
^^^^'      servants.     The  defendant  sought  to  avoid  paying  more 
RicKETTfl    than  the  value  of  the  wheat,  being  less  than  the  contract 
Hats.       price.     The  Court  say :    "  There  was  here  certainly  no  im- 
plied warranty;  and,  we  clearly  think,  no  express  warranty. 
It  is  true,  that  the  wheat  was,  by  the  terms  of  the  agree- 
ment,  to  be  merchantable.     That  is  understood  of  every 
such  contract,  even  without  express  terms,  while  it  is  exe- 
cutory.    When  the  party  comes,  under  such  a  contract,  to 
deliver  an  inferior,  unmerchantable  commodity,  which  lies 
open  to  inspection,  then  is  the  time  for  the  vendee  to  take 
his  ground*     He  must  then  refuse  acceptance,  or  at  least 
as  soon  as  he  discovers  what  the  quality  of  the  article  is, 
and  offer  to  return  it.     When  it  is  fully  accepted,  a  new 
rule  of  construction  arises.    The  executory  contract  is  per- 
I  formed,  no  action  lies  upon  that;  and  no  defense,  there- 
'  fore,  can  be  based  upon  it;  but  either  must  go  upon  an 
actual  sale  and  delivery.    ♦    ♦    •     The  acceptance  was 
an  assent  that  the  terms  of  the  executory  contract  were 
i  fulfilled." 

In  the  case  at  bar,  we  need  not  determine  whether 
)  Averetty  who  was  the  plaintiffs'  agent  for  the  purpose  of 
*  procuring  the  cars  on  which  to  load  the  corn,  and  for  the 
purpose  of  seeing  the  com  weighed,  had  not  an  implied 
authority  to  receive  the  com,  although  no  express  authority 
was  given,  because  the  plaintiffs,  afterwards,  and  with  a 
knowledge  of  its  unsoundness,  received  the  com  and  dis- 
tilled it 

As  before  remarked,  no  fraud  is  imputed  to  the  de- 
fendant; but  it  is  insisted  that  the  terms  of  the  contract 
amount  to  a  warranty  that  the  com  was  of  the  quality 
stipulated  for  in  the  contract.  The  case  of  Sprc^ue  v. 
Blakcj  supra^  decides  this  question  the  other  way,  and,  we 
think,  correctly.  Here  was  a  contract  for  the  delivery  of 
a  certain  quality  of  corn,  and  if  the  defendant  failed  to 
deliver  corn  of  the  prescribed  quality,  he  might  be  guilty 
of  a  breach  of  his  contract,  but  he  cannot  be  said  to  have 
warranted  that  the  com,  when  delivered  and  accepted, 
should  be  of  the  quality  designated.     Suppose  that  the 
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com  in  question  had  been  rejected  by  the  plaintiffs,  and  Nov.  Tenn, 
the  defendant  had  failed  to  deliver  other  corn  of  the  qual-  ^^^' 
ity  specified,  the  defendant  would  clearly  have  been  liable,  Bicketts 
not  for  a  breach  of  warranty,  but  for  a  breach  of  his  con*  Hays. 
tract  to  deliver  the  prescribed  quality  of  corn.  Upon  this 
point,  the  remarks  of  Lord  Abinger,  in  Chanter  v.  J5bp- 
kinsj  4  M.  and  W*  398,  are  appropriate.  He  there  said : 
^^A  good  deal  of  confusion  has  arisen  from  the  unfortu- 
nate use  of  the  word  'warranty.'  Two  things  have  been 
confounded  together.  A  warranty  is  an  express  or  implied 
statement  of  something  which  the  party  undertakes  shall 
be  a  part  of  the  contract;  and,  though  a  part  of  the  con- 
tract, yet  collateral  to  the  express  object  of  it.  But  in 
many  of  the  cases,  some  of  which  have  been  referred  to, 
the  circumstance  of  a  party  selling  a  particular  thing  by 
its  proper  description,  has  been  called  a  warranty;  and 
a  breach  of  such  contract,  a  breach  of  warranty;  but  it 
would  be  better  to  distinguish  such  cases  as  a  non-compli- 
ance with  a  contract  which  a  party  has  engaged  to  fulfill ; 
as  if  a  man  offers  to  buy  peas  of  another,  and  he  sends 
him  beans,  he  does  not  perform  his  contract;  but  that  is 
not  a  warranty:  there  is  no  warranty  that  he  should  sell 
him  peas;  the  contract  is  to  sell  peas,  and  if  he  sells  him 
anything  else  in  their  stead,  it  is  a  non-performance  of  it* 
So  if  a  man  were  to  order  copper  for  sheathing  ships — 
that  is  a  particular  copper,  prepared  in  a  particular  man- 
ner— ^if  the  seller  sends  him  a  different  sort,  in  that  case  he 
does  not  comply  with  his  contract;  and  though  this  may 
have  been  considered  a  warranty,  and  may  have  been 
ranged  under  the  class  of  cases  relating  to  warranties,  yet 
it  is  not  properly  so." 

The  authorities  cited  by  the  appellants  to  show  that  the 
contract  amounts  to  a  warranty,  do  not  sustain  the  posi- 
tion. 

The  first  is  Bradford  v.  Manlp,  13  Mass.  R.  139.  This 
case  simply  decides  that  a  sale  by  sample  is  tantamount 
to  a  warranty  that  the  article  sold  is  of  the  same  kind  or 
quality  as  the  sample.  This,  we  doubt  not,  is  correct  law, 
but  it  does  not  meet  the  case  under  consideration. 
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Hastings  y.  Lovering^  2  Pick.  214,  is  the  next  case  cited, 
This  case  decides  that  a  sale  note  containing  the  state- 
ment, '^sold  A*  two  thousand  gallons  prime  winter  oil," 
amounted  to  a  warranty  that  the  article  sold  agreed  with 
the  description;  but  the  decision  was  placed  upon  the 
ground  that  the  contract  was  executed,  and  not  executory. 
Certain  specific  oil  passed,  by  the  contract,  to  the  pur- 
chaser, and  herein  the  case  differs  widely  from  the  one  an- 
der  consideration.  There,  the  property  having  passed,  if 
there  was  a  breach  at  all,  it  must  have  been  of  warranty; 
but  here,  the  only  breach  there  could  be,  would  be  a  failure 
to  deliver  the  kind  or  quantity  of  com  specified,  and  this, 
we  have  seen,  is  a  mere  non-performance  of  the  contract, 
and  no  breach  of  warranty.  The  same  remark  is  appli- 
cable to  the  case  of  Henshaw  v.  Robins,  9  Met.  83,  next 
cited.  • 

Lamb  v.  Craft,  12  Met.  353,  is  not  in  point,  or  if  it  be, 
it  is  against  the  appellant,  as  it  was  held  that  there  was 
no  warranty  in  the  case. 

Martin  v.  Roberts,  5  Cush.  126,  the  last  case  cited  upon 
this  point,  is  not  applicable,  as  no  warranty  was  involved, 
but  a  question  of  fraud,  growing  out  of  false  representa- 
tions. 

These  are  our  views  in  relation  to  this  branch  of  the 
case;  but  the  judgment  must  be  reversed  for  the  reason 
before  given. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

S.  A*  Huffy  Z.  Bairdj  and  J.^M  La  Rue,  for  the  appel- 
lants. 

R.  C.  Gregory,  H  W.  Chase,  and  J,  A.  WUstach,  for  the 
appellee  (1). 


(1)  After  setting  forth  the  contract,  pleadings,  and  eyidence,  connsel  for  the 
appellee  proceeded  as  follows : 

Upon  the  evidence,  the  Conrt  instracted  the  jniy,  at  the  instance  of  the  de- 
fendant: 

1.  That  if  they  should  beliere  the  defendant  dcliyered  the  plaintifis  tea 
thousand  bushels,  or  oyer,  of  com  on  the  contract,  and  the  plaintiffs  receired 
the  same,  there  could  be  no  rocorery  for  a  breach  of  the  contract,  although  tiie 
com  reoeiTed  was  infbrior  to  that  oonlnicted  for. 
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9.  To  create  a  liability  upon  a  sale  and  ddiTeiy  of  g<mii,  where  the  same  is    Nor.  Tenn, 
open  to  inspection  of  both  parties,  there  must  be  either  fraud  on  the  part  of       1859. 
die  seller  or  a  wanantj  to  coTer  imsoiuidness.  

3.  If  the  jury  should  beliere,  from  the  eridence,  that  the  plaintiffs  receiTed     ^'<^^'^™ 
the  com  in  qnestion  in  its  nnsonnd  state,  knowing  it  to  be  uisonnd,  although        Hatb. 
they  may  haT8  objected  to  it  at  the  tune,  and  have  receipted  for  it  as  an  un- 
sound article,  still  no  liability  can  exist  on  a  contract  for  the  delirery  of  mer^ 
chantaMe  com;  the  com  haying  once  been  delirered  on  the  contract  and  re- 

oeired,  the  contract  is  at  an  end,  and  no  liability  can  arise,  except  such  as  may 
arise  on  the  sale  and  debyery  of  personal  property. 

4.  [The  fourth  was  the  first  quoted  in  the  opinion.] 

.  The  only  errors  assigned  upon  the  record  or  alluded  to  in  the  appellants' 
brief,  arise  upon  the  instractions  given  for  the  appellee,  and  those  which  were 
asked  for  by  the  appellants  and  refused.  / 

The  first  instruction  for  the  appeUee  is  simply,  in  effect,  tiiat  if  Ihe  defend- 
ant delirered  the  ten  thousand  bushels  of  com  upon  the  contract,  and  the 
plaintiffs  receiyed  it  upon  the  contract,  though  it  was  of  an  inferior  quality, 
die  contract  is  satisfied.  We  certainly  are  unable  to  perceiye  any  yalid  ob- 
jection to  this  proposition.  £yen  though  parties  contract  for  the  delivery  of 
what  is  termed  merchantable  com,  it  is  certainly  competent  for  the  vendor  to 
deliver,  and  for  the  vendee  to  receive,  upon  the  contract,  an  inferior  article. 
What  amounts  to  merchantable  com  may  be,  and  frequently  is,  a  matter  of 
opinion  to  some  extent,  and  reason  and  justice  demand  that  the  vendor,  when 
he  delivers  com  as  being  upon  the  contract,  should  have  it  applied  in  dis- 
charge of  his  liability,  and  not  be  afterwards  subjected  to  litigation  as  to  its 
quality.  Fair  dealing  requires  that  the  vendee  should  take  his  stand,  and 
cither  accept  the  article  as  in  frilfillment  of  the  contract,  or  r^bse  to  receive  it 
at  all  as  being  on  account  of  the  contract.  This  position  is  sustained  by  Ae 
authorities  hereinafter  cited. 

Morton  v.  TKUttt,  69  £.  C.  L.  436,  dted  by  the  I4>pe]lants,  does  not  sustain 
their  objection  to  the  first  and  third  instructions  given  for  the  defendant 
There  is  a  numerous  class  of  cases  as  to  what  acts  of  acceptance  prednde 
the  vendee  of  goods  from  objecting  to  their  quality  on  the  ground  of  their  not 
being  equal  to  sample  or  of  the  quality  purchased;  and  the  point  decided  in 
Morton  V.  Tibbitt  was,  that  there  might  be  an  acceptance  of  goods  so  as  to  take 
the  caae  out  of  the  statute  of  frauds,  and  still  not  be  such  acts  of  acceptance 
as  to  destroy  the  right  to  object  to  the  quality.  In  other  words,  that  slighter 
acts  of  acceptance  would  take  the  case  out  of  the  statute  of  iVauds  than  would 
deprive  the  vendee  of  the  right  to  rescind  the  contract  Chaplin  v.  Ro^en,  1 
East,  19S,  and  Bu^uuU  v.  WhieeUr,  dted  in.  Morton  v.  Tibbitt,  were  also  ded- 
sbns  as  to  what  was  an  acceptance  under  the  stetute  of  firauds,  and  bear  no 
analogy  whatever  to  the  case  under  consideration.  The  same  remark  is  appli> 
eable  to  2  Parsons,  3S7,  dS8,  and  notes,  dted  by  the  appdlants.  The  com- 
plaint admits  the  acceptance  of  what  com  was  deUvered,  upon  the  contract; 
and  we  apprehend  that  the  fKt  -that  the  plaintiffs  used  the  com  at  their  distQ- 
kry,  as  shown  by  their  own  witnesses,  and  of  which  there  was  no  dispute,  left  % 
no  ground  to  doubt  but  that  they  appropriated  the  com.  We  axe  at  a  loss  to 
perceive  what  counsel  are  seeking  to  prove  by  the  dtation  of  sudi  authorities. 

The  second  instruction  given  for  &e  appeUee  is  dearly  unobjectionable. 
The  appellants  only  object  iMcanse  it  was  not  applicable  to  the  evidence.    In 
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Not.  Tenn,    this  tfaej  are  mistaken.    The  com  wm  open  to  the  inspection  of  dieir  agents 
1859.        '^^  themselTcs  at  the  time  it  was  accepted. 

The  third  instraction  given  went  farther,  periiaps,  than  was  reallj  neceassr^, 
nnder  the  proof,  but  it  was  in  the  precise  language  of  cases  heretnafter  cited. 


RiCKBTTB 

y. 
Hayb.  The  objection  to  the  fourth  instruction,  that  the  Court  iuTaded  the  province 

of  the  jury  in  assuming  facts,  and  in  discriminating  between  witnesses,  is  un- 
founded. The  instraction,  taken  as  a  whole,  assumes  no  ftct  except  that 
agreed  upon  bj  the  parties  in  the  written  contract  which  is  sued  upon,  and  it 
shows  that  fact  to  be  subject  to  be  found  in  accordance  with  the  proof.  Its 
only  tendency  was,  to  charge  the  jury  that  if  there  was  two  thousand  six  him- 
dred  bushels  of  com  in  the  pens  when  the  contract  was  made,  and  none  of  it 
had  been  remoyed,  but  all  was  deliyered  to  the  plaintiffs,  the  shrinkage  or  loss 
must  be  home  by  them  and  not  by  the  defendant  In  that  yiew,  and  the  joiy 
could  haye  taken  no  other,  the  instruction  is  unobjectionable. 

The  objection  that  the  Court  erroneously  refhsed  to  giye  the  first  and  second 
instractions  asked  by  the  appellants,  which  were  that  the  appellee,  as  bailee, 
trustee,  or  agent,  was  bound  to  keep  the  com  in  good  order,  and  is  chaigeaUe 
for  damages  to  it  by  exposure  to  the  weather,  is  subject  to  three  ooncfaisive 
answers: 

1st.  There  is  no  such  case  made  by  the  pleadings.  The  plaintUTs  do  not 
charge  the  defendant  as  bailee,  trastee,  or  agent,  but  only  as  a  yendor,  and  the 
issues  are  made  accordingly. 

ad.  If  the  point  was  raised  by  the  pleadings,  still  the  instruction,  as  asked, 
would  be  improper^  because  the  question  then  would  be,  not  whether  damage 
had  occurred  from  exposure  to  the  weather,  but  whether  the  defendant  had 
been  guilty  of  negligence  as  bailee,  &c  To  this  effect  are  the  authorities  died 
by  the  appellants.  The  roof  of  a  warehouse  might  be  blown  off  by  an  extra- 
ordinary storm,  and  com  exposed  and  damaged  by  tlie  weather,  without  any 
negligence  of  the  bailee,  trustee,  or  agent. 

Sd.  There  was  no  specific  com  sold  except  the  two  thousand  six  hundred 
bushels  in  the  pens,  and  consequently  none  was  eyer  in  the  appellee's  hands 
as  bailee,  tmstee,  or  agent  for  the  appellants.  The  contract  was  entirely  exe- 
cutory, except  so  &r  as  the  two  thousand  six  hundred  bushels  of  com  in  pens 
was  concerned;  and  any  com  of  the  quality  named  could  be  deliyered  upon  it, 
and  any  com  accepted  would  operate  to  discharge  it 

The  third  instraction  asked  by  the  appellants  was  properiy  refused,  because 
it  proceeds  upon  the  ground  that  the  appellee  was  acting  as  the  agent  or 
tmstee  of  the  appellants,  when  he  is  charged  as  yendor,  and  the  eyidenee 
shows  him  liable  in  that  capacity,  if  at  all. 

The  fourth,  fifth,  and  eighth  instructions  asked  for  by  the  i^pellants,  and 
refused  by  the  Court,  practically,  though  not  yery  perspicuously,  raise  the 
main  question  in  the  case,  to-wit:  Whether  upon  a  written  contract  of  sale, 
and  for  the  future  deUyery  of  merchantable  personal  property,  a  deltyery  by 
lihe  yendor  upon  the  contract,  and  an  acceptance  and  use  of  an  inferior  artide 
BO  deliyered  by  the  yendee,  the  contract  is  satbfled;  or  whether,  in  such  case, 
the  yendee  may  retain  the  property  and  sue  for  the  damages  occasioned  by 
such  infisriority. 

The  Court  below  held  that  the  deliyery  of  an  article  of  inferior  quality, 
where  the  defects  are  apparent  and  there  is  no  fraud,  and  no  express  wartanty 
at  the  time  of  deliyery,  and  an  acceptance  and  use  of  the  same,  amounts  to  a 
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sfldsfectioo  and  discharge  of  the  contract.    Such,  we  contend,  is  the  cnrrent    Not.  Term, 
of  authority,  though  the  appellants  daim  that  there  is  an  apparent  conflict  in        1859. 
the  decisions  of  the  Courts  of  different  states  npon  the  snfject  

The  appellants  cite  KeBogg  ▼.  Denalow,  14  Conn.  K.  411,  as  heing  conclnsiye  ^^^^*t^« 
in  their  &Tor.  They  contend  that  the  hroad  doctrine  at  p.  42M,  if  applied  to  Hats. 
an  executory  contract,  that  ''in  all  cases  of  frand  or  warranty,  where  the  ven- 
dee has  the  right  of  disaffirmance,  he  may  keep  silence,  and  hring  his  action, 
ill  affirmance  of  the  sale,  either  for  the  fraud  or  upon  the  warranty,"  and  "after 
a  full  acceptance  by  the  Tendee,  with  knowledge  of  the  defects  in  the  property, 
or  neglect  to  obtain  that  knowledge,  his  right  to  annul  the  sale  is  extinguished, 
but  hb  other  remedies  are  unimpaired,"  is  in  conflict  with  the  ruling  below. 
It  will  be  noticed,  howeyer,  that  the  property  in  that  case,  w9b  machinery  to 
be  used  in  a  fiictory ;  that  the  defects  complained  of  were  such  as  could  not  be 
known  by  inspection,  and  would,  from  the  necessity  of  the  case,  only  be  dis- 
dosed  by  actual  use.  Besides,  there  is  a  marked  and  very  reasonable  distino- 
tion  to  be  taken  between  articles  which  require  a  high  degree  of  skill,  in  order 
to  determine  their  qualities,  and  those  products  of  nature  which  may  be  tested 
by  the  most  casual  obserrer,  upon  simple  inspection.  In  the  case  dted,  if  it 
oonid  haye  been  shown  that  the  owner,  at  the  time  the  machinery  was  brought 
to  his  iactory,  had  full  notice  of  its  defects,  and  knew  how  it  would  work,  and 
had  still  allowed  it  to  bo  put  up  as  in  compliance  with  the  contract,  it  is  diffl- 
cult  to  oonoeiye  what  right  he  could  haye  to  complain.  But  after  the  machin- 
ery had  become  a  fixtnro,  and  the  parties  could  not  be  put  in  statu  quo,  it  might 
seem  a  hardship  to  deprive  him  of  the  damages  he  had  really  sustained  in  con- 
sequence of  unknown  defects,  although  he  had  received  it  as  in  fulfillment  of 
contract,  and  hence,  the  Court  might  feel  indined  so  to  relax  the  role  as  to 
meet  such  a  case.  But  to  lay  down  so  broad  a  doctrine  as  is  there  enundated, 
is  to  carry  tiie  matter  entirely  too  far,  and  to  greatly  impair  the  authority  of 
the  decldon ;  especially  is  this  the  case  where  it  is  in  conflict  with  the  dodsions 
of  other  Courts  of  equal  ability. 

Wo  proceed  to  dte  the  authorities  which  hold  a  doctrine  contrary  to  what  is 
daimed  for  this  case. 

In  Gfoning  v.  Afendhcan,  assumpsit  for  dover  seed  sold  by  sample,  the  d^ 
fenso  was,  that  the  order  was  for  seed  of  the  finest  quality,  and  that  the  seed 
delivered  was  inferior;  but  Lord  Ellbkborough  held,  that  the  defendant 
must  show  an  offer  to  return  the  seed,  upon  discovering  that  it  was  not  the  ar- 
ticle ordered,  before  he  could  object  to  its  inferiority.    2  Eng.  C.  L.  104. 

The  doctrine  contended  for  by  us,  has  been  long  settied  in  Kentucky  and 
New  York,  In  Dana  v.  Boifd,  2  J.  J.  Marsh.  588,  the  plaintiff  had  supplied  the 
defendant  with  wool  to  be  manufactured  into  doth,  according  to  the  terms  of  a 
written  contract,  and  brought  his  suit  for  a  breach  by  the  defendant.  It  ap*- 
pcared  that  the  defendant  had  manufactured  the  goods  and  delivered  them  to 
the  plaintiff,  but  the  latter  objected  to  them  at  the  time,  on  account  of  their  in- 
ferior quality,  and  gave  a  receipt  with  such  objections  stated  in  it.  The  Court 
held  the  following  language:  "But  it  may  now  be  considered  as  a  settled, 
general  rule,  that  where  the  employer  or  purchaser  receives  the  goods,  he  there- 
by not  only  waives  the  defects,  but  b  concluded  thereby,  so  that  he  cannot  re- 
cover thereafter  for  any  patent  and  known  defect.  «  *  *  *  But  when 
the  defects  are  palpable,  and  are  perceived  at  the  time,  he  must  reject  the  goods, 
and  aet  aside  the  contract  in  toto,  and  go  in  for  their  full  value,  and  cannot  be 
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Not.  Terai,    allowed  to  accept  and  then  bring  his  action  for  the  bad  qnalhy.    f!^  sdkr  or 
1859.       mannfactorer  may,  in  many  cases,  if  the  goods  be  rejected  t»  toto,  nipply  them 

with  others;  and  in  all  cases,  he  may  elect  to  pay  tiie  whole  price,  and  make 

KiOKXTxa     ^^  1^^^  1^^  ^^^^  ^^  ^^  rejected  articles  in  the  market;  and  he  ought  not  to  be 

Hats.  compelled  by  the  employe's  acceptance,  to  part  with  the  goods, -naming  the 
risk  of  such  reduced  price  for  them  as  a  jury,  in  an  action  for  the  defect  ia 
quality,  might  allow.  *  *  *  *  It  results,  then,  that  the  plaintiff;  by  the 
reception  of  these  goods,  waired  the  right  to  reoorer  ibr  the  bad  quality  tfaeie* 
of,  and  his  baring  excepted  to  the  bad  quality  at  the  time,  did  not  presenre  his 
right  to  recoyer  for  it."  This  reasoning  is  peculiarly  applicablo  to  &e  cue 
before  the  Court  Had  the  appellants  refused  to  take  the  com  from  TFo/mi'i 
warehouse,  the  appellee  would  hare  refused  to  take  it  on  his  contract  with  Wai- 
$an,  but  if  the  appellee  is  compelled  to  pay  damages,  he  is  driren  to  sue  Wai- 
•on  on  his  contract,  and  it  would  be  very  questionable  whether  he  could  rco- 
Ter,  because  it  would  i4>pear  that  he  had  not  only  taken  the  com,  but  actoallj 
sold  it  as  of  merdiantable  quality. 

It  will  be  obserred  that  the  Umgnage  oi  the  third  instruction  giren  for  the 
appellee,  to  which  such  strong  objection  is  made,  is  taken  ftom  the  opinion  ot 
the  Court,  in  Dana  t.  Bogd,  supra, 

(yBarmon  r,  Bdf,  7  Dana,  820,  was  a  similar  case,  and  the  Court,  after 
granting  a  rehearing  upon  a  rtacy  able  and  earnest  petition,  hold  that  a  eote- 
nant  to  deliver  goods  or  chattels  of  a  particular  description  or  quality  at  a  fii- 
tnre  day,  is  discharged  by  the  delirery  of  any  description  or  quality  which  the 
coTenantee  accepts,  and  haying  inspected  them,  or  having  a  fair  oppOTtnnity 
to  do  so,  he  can  maintaui  no  action  affcerwarda  on  account  of  defects  of 
quality;  and  in  this  respect,  contracts  of  this  description  differ  from  contracts 
of  warranty  upon  executed  sales.  The  doctrine  of  tiiese  cases  was  recognixed 
in  McSjJtben  v.  Baken,  1  B.  Mon.  ISO,  and  expressly  affirmed  in  Kbtt  v.  SwaA^ 
5  id,  552.  Wo  ask  the  attention  of  the  Court  to  this  latter  case,  as  being  iden- 
tical in  principle,  with  the  one  at  bar.  Smith  had  sold  his  crop  of  tobacco  to 
Kerr  under  a  special  contract,  and  Kerr  appears  to  have  accepted  it  and  given 
receipts  that  it  was  inferior  in  quality,  and  specified  a  lower  price  in  them  than 
that  fixed  by  the  contract.  The  Court  held,  that  as  the  tobacco  was  delivered 
in  a  loose  state,  so  that  its  condition  could  be  ascertained,  and  the  vMndee  re- 
ceived it,  he  could  not  object  to  its  quality,  or  take  it  at  leas  than  the  contract 
price. 

Sprague  r,  Bktke,  20  Wend.  61,  contains  a  lucid  exposition  of  tl&e  doctrine 
for  which  we  contend.  There,  the  plaintiff  sold  his  wheat  crop,  of  between 
three  himdred  and  four  hundred  busheb,  then  partly  threshed,  to  the  defendant 
for  one  dollar  per  bushel,  and  agreed  that  it  should  be  merchantable,  and  to 
deliver  it  at  a  spedfled  place  on  Seneca  Lake,  Subsequently  a  part  of  the 
wheat  was  deliyered,  accepted,  and  paid  for,  and  the  residue,  by  a  new  agree- 
ment, was  to  be  delivered  at  a  warehouse  in  another  place.  One  Morgan,  the 
warehouseman,  was  the  defendant'^  agent  to  receive  wheat  that  season,  but 
was  not  present  when  twenty-seven  and  forty-eight  one  hundredth  busheb  was 
delivered,  but  it  was  received  by  Us  servants.  On  opening  the  first  bags,  one 
of  them  told  the  plaintiff  it  was  bad,  but  it  was  put  into  a  bin  containing  six 
hundred  or  seven  hundred  bushels  of  other  wheat.  It  flq>peared  that  the  wheat 
was  greatly  inferior,  and  worth  but  33  cents  per  bushel;  but  die  Court  in- 
stmcted  the  jury  that  if  they  were  satisfied  that  the  wheat  was  received  by  the 
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defendant  oralis  agent,  tfaey  would  find  for  the  faiSl  contract  price.  They  found    Nor.  Term, 


a  Twdict  for  the  full  contract  price  acoordingly.  This  ruling  was  held  coirect, 
ttfi  the  Conrt,  among  oUier  things,  eay:  [Here  followed  the  qnotation  as 
fimnd  in  the  opinion  of  the  Court.] 

The  prindplea  estahUshed  in  this  case,  which  are  amply  raatained  hj  sound 
ieifioi)ing,  we  deem  condusiTe  upon  tiuee  points  in  the  caee  at  bar: 

Ist.  That  the  agreement  to  delirer  merchantable  com,  being  executory,  does 
net  amount  to  a  wanranty  express  or  implied. 

Sd.  That  ti>e  acceptance  of  the  com  by  tiie  appellants'  agent,  AvereU,  who 
was  anthoriaed  to  receiTe  it  on  cars,  is  binding  on  them;  and, 

8d.  That  the  acceptance  of  the  com,  widi  a  full  knowledge  of  its  inferior 
quality,  is  a  dischaige  of  the  contract. 

But  eren  if  the  contract  should  be  constraed  to  be  a  wanranty  that  the  com 
was  merefaantable,  then  we  insist,  that  it  befaig  a  goraral  warranty,  it  did  not 
coyer  tiie  defect  complained  of,  because  that  defect  was  apparent  and  notorious, 
la  The  Prendent, #v.  ▼.  WadUis^,  7  Blackf.  104,  Judge  Dbwxt  says:  "The 
geneial  principle  is,  that  open,  Tisible  defects  or  qualities  of  goods  sold  and 
warrsnted,  are  not  reached  by  the  warranty,  though  they  are  inconsistent  with 
its  terms,  for  the  seller  is  not  supposed  to  warrant  against  defects  and  qualities 
whoae  existence  is  clear  to  the  buyer  and  ererybody  else.  *  #  #  #  The 
authorities  referred  to,  show  that  the  want  of  an  ear  to  a  horse,  or  of  a  roof 
to  a  house,  is  not  a  yioUtion  of  a  warranty  that  they  were  xespectiyely  perfect.'' 

The  counsel  allerwaids  added  the  following: 

SmUh,  in  his  Mercantile  Law,  at  p.  519,  says:  "It  sometimes  happens  that 
there  is  such  a  difference  between  the  goods  delivered  and  their  description  in 
the  baigain,  as  would  hare  justified  the  rendee  in  refusing  to  receiye  them; 
notwithstanding  whidi,  he  has  taken  them  into  his  possession  and  made  use  of 
tfasm.  In  siidi  a  case  it  has  been  tlioiight  that  his  conduct  would  be  taken  to 
amount  to  a  confession  that  the  vendor  had  performed  his  contract,  and  that 
he'would  be  obliged  to  pay  the  whole  price  stipulated." 

Boplan»  T.  Aj^pieby,  1  Stark.  478  (2  Bug.  C.  L.  188),  is  yery  much  in  pohit. 
We  cannot  better  state  the  principle  of  law  established  1>y  it  than  to  quote  the 
hesd4iote  or  ayllabns  of  the  case :  "  The  yendee  of  a  merchantable  commodity 
warranted  to  be  of  the  best  quality,  proceeds  to  use  it  from  time  to  time  till 
the  whole  has  been  consumed,  when  the  yalue  of  the  article  can  be  no  longer 
ascertained,  haying  giyen  no  notice  to  the  vendor  during  this  time  of  any  de- 
feet  in  the  artide;  and  haying  deprived  the  vendor  of  the  means  of  proving  the 
value  of  the  artide  by  proper  tests,  the  vendee  is  not  entitled  to  recover  on  the 
ground  of  any  alleged  defect  in  the  article." 


1859. 


HOLLAim 

y. 

FULLBB. 
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Holland  and  Others  v.  Fuller  and  Others. 


After  the  dissolution  of  a  partnership  by  the  death  of  one  of  its  members,  its 
piopertjs  both  real  and  personal,  is  subject  to  the  ^ust  of  paying  the  debts 
of  the  firm,  in  the  hands  of  a  surviving  member  thereof. 


1»6 


CASES  IN  THE  SUPREME  COURT 


Not.  Teim,    A.  and  B.  indoFsed  the  paper  of  the  firm  of  C  and  Z>.  m  a  largb  sum,  whkh 


1859. 


H0UUAKX> 

T. 
FULLBB. 


remained  unpaid  at  tibe  dissolution  of  the  firm  bj  the  death  of  C.  Tbej 
Bnbseqnently  indorsed  the  individual  paper  of  Z>.  in  a  laige  amount,  upon 
dieir  faith  in  his  ability  and  honesty  alone.  With  the  proceeds  of  such  m- 
dividual  paper,  Z>.  paid  off  the  partnership  paper  upon  wfaidi  they  were  lia- 
ble, but  without  any  arrangement  with  them  to  that  effect.  D,  thea^ftited, 
and  assigned  to  A.  and  jB.  all  his  indiTidnal  property,  and  certain  town  lots 
belonging  to  the  firm  of  C  and  D,  Without  these  lots,  there  was  nq$  stiffi- 
dent  property  in  the  assignment  to  pay  the  debts  which  A.  and  B.,  by  rea- 
son of  their  indorsement,  had  paid  for  D,  E,,  F.,.and  others,  tiie  only  cred- 
itors of  the  firm  of  C,  and  D.  whose  debts  remained  unpaid,  haTing  obtanied 
judgments,  brought  this  suit  to  set  aside  the  assignment  so  far  as  the  lots  in 
question  are  concerned,  and  to  subject  them  to  the  payment  of  their  judg- 
ments. Heidf  that  A.  and  B,  were  not,  under  the  drcumstaaces,  entitled  to 
be  substituted  in  place  of  the  original  creditors  of  the  firm.  Held,  furfher, 
that  the  assignment  of  the  lots  in  question,  was  void;  and  that  a  judgment 
ordering  them  to  be  sold,  and  the  proceeds  applied  to  the  payment  of  the 
firm  debts,  was  right. 


Thunday, 
December  1. 


APPEAL  from  the  Wayne  Circuit  Court. 

WoRDEN,  J. — Suit  by  appellees  against  appellants  to 
set  aside  a  certain  conveyance,  and  subject  the  property  to 
the  payment  of  debts. 

Trial  by  the  Court,  finding  and  judgment  for  the  plain- 
tiffs. 

The  proper  steps  were  taken  to  present  the  questions  in- 
volved, for  decision  here. 

The  material  facts  are  believed  to  be  as  follows: 

The  plaintiffs  are  the  only  unpaid  creditors  of  the  firm 
of  Richard  and  Silas  Tyner^  and  have  respectively  recov- 
ered judgments  against  Richard^  as  the  surviving  member 
of  the  firm,  upon  their  claims  against  the  firm.  The  part- 
nership of  Richard  and  Silas  Tyner  commenced  in  1834, 
and  continued  until  the  death  of  SiUis,  which  occurred  in 
1852.  The  firm  was  insolvent  at  the  time  of  the  dissolu- 
tion by  the  death  of  Sila^s.  At  the  time  of  the  dissolu- 
tion, the  partnership  owned  lot  No.  22,  in  Cambridge  City. 
They  had  also  purchased  lots  numbered  9,  10, 11,  and  12, 
on  which  they  had  paid,  out  of  the  partnership  effects,  two- 
thirds  of  the  purchase-money.  After  the  death  of  Silas^ 
Richard  paid  the  remaining  third  of  the  purchase-money, 
and  ^'knowing  that  the  firm  was  insolvent,  and  that  he 
would  have  the  debts  to  pay,"  took  the  deed  for  them  in 
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his  own  name.    Afterwards,  in  1854,  Richard^  being  in-   !'<>▼•  Term, 
solvent,  made  a  general  assignment  of  bis  effects,  inclnd-       ^^^' 
ing,  amongst  otber  property,  tbe  lots  above  mentioned,  to     Holland 
George  Holland  and  Abner  MeCarty^  for  the  benefit  of     Fitllbr. 
creditors.     The  object  of  the  snlt  was  to  set  aside  the  as- 
sigopient  so  far  as  the  above-mentioned  lots  are  concerned, 
and  to  subject  them  to  the  payment  of  the  plaintiffs'  judg- 
ments. 

It  appears  that  at  the  death  of  SUob^  the  firm  was  in- 
debted in  bank  in  the  sum  of  51,500  dollars,  and  also  to 
Roots  and  Goe  in  the  sum  of  9,500  dollars.  For  most  of 
the  indebtedness  of  the  firm,  either  Holland  or  Mc  Carty 
was  liable,  being  on  the  paper.  After  the  death  of  SUas^ 
Richard  executed  his  own  individual  paper,  with  Holland 
and  Mc  Carty  as  his  sureties,  had  the  same  negotiated,  and 
applied  the  proceeds  to  the  payment  of  the  above  sums. 
The  firm  was  also  indebted  to  other  persons  about  20,000 
dollars,  which,  after  the  death  of  SUas^  was  paid  by  Rich* 
ard,  in  the  same  manner,  except  those  mentioned  in  the 
complaint.  At  the  time  of  the  assignment  above  men- 
tioned, Holland  was  on  about  104,000  dollars  of  Richard? 8 
paper,  and  Mc  Carty  on  about  75,000  dollars  of  the  same 
paper.  Between  the  death  of  SHas  and  the  date  of  the 
assignment,  there  had  been  paid  on  the  partnership  debts, 
but  about  10,000  dollars  out  of  the  assetts  of  the  firm. 
The  value  of  the  property  embraced  in  the  assignment 
was  from  55,000  to  75,000  dollars.  The  individual  pro- 
perty left  by  Silas^  together  with  the  firm  property,  would 
not  pay  the  firm  debts,  by  20,000  dollars.  At  the  death  of 
SUaSj  Richardy  upon  an  estimate,  supposed  himself  to  be 
worth  15,000  or  20,000  dollars,  over  and  above  his  own  and 
the  firm  d^bts.  After  the  death  of  Silasy  the  indorsements 
and  acceptances  of  Messrs.  Holland  and  Mc  Carty,  above  re- 
ferred to,  were  made  upon  the  credit  of  Richard,  and  upon 
their  faith  in  his  ability  and  honesty.  Whenever  he  asked 
them  to  indorse  for  him,  they  did  so  without  inquiry,  and 
without  explanations  being  made.  They  indorsed  the 
paper  of  the  firm  in  the  same  way.- 

The  assignment  in  question  provides  for  the  sale,  &c., 
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Nov.  Term,   of  the  property,  and  the  payment  of  creditors,  subject  to 
^^9.      the  provisions  and  trusts  therein  made.     The  second  pro- 
HoLLiJin     vision  is  as  follows: 

FuLLBR.  '^^*  l^he  following  named  persons  are  herein  declared 
to  be  preferred  creditors,  to-wit,  Abner  McCartp^  Enoch 
Mc  Ca/rty^  Nathan  D.  Gallian,  RooU  and  Coe^  Ezekiel  Ty- 
ner  and  Oeorge  Holland^  oi  the  fiurst  class,  to  the  extent  fol- 
lowing: the  persons  above  named  as  preferred  creditors  of 
the  first  class,  are  now  liable  upon  bills  of  exchange,  notes, 
and  other  mercantile  paper,  negotiated  at  sundry  banks, 
and  by  divers  private  bankers  and  brokers,  for  the  benefit 
of  said  ,  Richard  Tyner^  and  for  the  benefit  of  Tyner  and 
Childers,  on  which  said  parties  above  named  are  bound 
and  liable  as  aforesaid  as  drawers,  indorsers,  acceptors,  and 
payors.  It  is,  therefore,  hereby  expressly  declared  that  said 
funds  so  as  aforesaid  realized  from  said  personal  and  real 
estate,  shall  be  applied  and  paid  in  such  manner  as  to  save 
harmless,  and  fully  and  completely  indemnify  the  said  par- 
ties on  such  paper  as  they  are  so  as  aforesaid  legally  bound 
to  pay,  in  the  order  following,  that  is  to  say,  first,  to  in- 
demnify and  save  harmless  the  said  Abner  McCarty  upon 
all  such  paper  of  the  aforesaid  character  and  description 
as  he  is  legally  bound  to  pay,  as  first  prefenred  creditor  of 
this  class.  Second,  to  indemnify  and  save  harmless,  the 
said  Enoch  Mc  Carty^  Nathan  D.  OaUiony  Roots  and  OoCj 
Ezekiel  Tyner^  and  Choice  HoUandy  upon  all  such  paper 
of  the  aforesaid  character  and  description  as  they  are 
legally  bound  to  pay,  in  proportions  equal  to  their  respec- 
tive liabilities  thereon." 

The  assignment  does  not  provide  for  indemnifying  Mc» 
Carty  and  Holland  against  any  liability  as  indorsers  or 
sureties  of  Richard  and  Silas  Tyner. 

It  appearing  on  the  trial  that  the  plaintii&  are  the  only 
creditors  of  Richard  and  Silas  Tyner^  whose  claims  have 
not  been  paid,  the  Court  adjudged  that  the  undivided  half 
of  said  lot  23,  and  the  undivided  third  of  the  other  lots 
mentioned,  be  sold  to  satisfy  the  plaintiffs'  claims,  and  that 
the  proceeds,  after  paying  costs,  be  applied  pro  rata  thereon. 
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The  counsel  for  the  appellants  claim  that  but  two  ques-   Not.  Term, 
tioDs  arise  for  our  determination :  1859. 

First  Was  this  property,  belonging  to  the  firm,  to  be     Hollaxd 
regarded  as  real  or  personal  estate  ?  and  if  real,  descending     Fullbb. 
to  the  heirs  at  law  of  SUas  l)/nerj  under  what  conditions 
did  his  heirs  receive  it? 

Second.  Can  Holland  and  McCarthy  under  the  circum* 
stances  of  this  case,  be  substituted  in  place  of  the  original 
creditors  of  the  firm? 

For  the  purposes  of  this  case,  we  deem  it  whoUy  unne* 
cessary  to  determine  how  far,  and  under  what  circum* 
stances,  real  estate  owned  by  a  partnership,  will  be  treated 
as  personalty.  Whatever  may  be  the  rights  of  each  part* 
ner  to  dispose  of  the  partnership  effects,  in  good  faith,  dur* 
ing  the  existence  of  the  partnership,  it  is  well  settled  that 
after  dissolution,  one  member  of  the  former  firm  cannot 
appropriate  the  joint  property  to  the  payment  of  his  own 
individual  debts,  to  the  exclusion  of  the  creditors  of  the 
firm.  This  doctrine  is  as  applicable  to  real,  as  to  personal 
estate.  In  the  case  of  Matlock  v.  Matlock^  5  Ind.  R.  403, 
it  is  held  'Hhat  real  estate  acquired  with  partnership  funds 
for  partnership  purposes,  must  be  considered  as  partner* 
ship  property,  and  first  applied  to  the  satisfaction  of  the 
partnership  debts.''  Vide  McOuUoch  v.  Dashiellj  1  Am. 
Lead.  Cases,  460,  and  notes. 

The  princi[de  is,  that  upon  a  dissolution  of  the  partner- 
ship there  can  be  no  proper  distribution  of  the  effects 
among  the  members  of  the  firm,  until  the  partnership 
debts  are  paid;  or,  in  other  words,  the  partnership  effects  . 
are  charged  with  the  partnership  debts,  and  the  rights  of 
the  several  members  of  the  firm  to  the  effects  of  the  part* 
nership,  are  subject  to  the  rights  of  the  partnership  credit- 
ors. Mr.  Justice  Story  states  the  proposition  in  the  fol- 
lowing terms:  ^In  short,  in  case  of  a  dissolution,  each 
partner  holds  the  joint  property  clothed  with  a  trust  to 
apply  it  to  the  payment  of  the  joint  debts,  and  subject 
thereto,  to  be  distributed  among  the  partners  according  to 
their  respective  shares  therein."     Story's  Part.,  §  360. 
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Not.  Term,       In  Nicholson  v.  LeaviUy  4  Sandf.  (S.  C.  R,)  262,  it  was 

•'^^^*      held  that  an  assignment  by  partners,  of  partnership  pro- 

HoLLAXD     perty,  giving  preference  in  payment  to  the  creditors  of  one 

FuLLEB.     of  the  partners  over  the  creditors  of  the  firm,  was  not,  for 

that  reason,  void;  but  that  such  preference  violated  a  rale 

of  equity,  was  invalid,  and  might  be  avoided  by  a  suit  on 

behalf  of  such  partnership  creditors. 

We  come  to-  the  second  question — Can  Holland  and 
Mc  Carty,  under  the  circumstances,  be  substituted  in  place 
of  the  original  creditors  of  the  firm?  In  our  opinion,  the 
doctrine  of  substitution  is  not  applicable  to  the  case. 

It  is  insisted  that  the  successive  securities  given  by  JBbl' 
land  and  McCarty^  were  but  a  continuation  of  the  original 
debts  of  the  firm ;  and,  therefore,  that  they  should  be  re- 
garded now  as  sureties  of  the  firm,  and  entitled  to  occupy 
the  position  of  creditors  of  the  firm.  The  facts  proven, 
however,  are  at  variance  with  this  position.  To  be  sure, 
at  the  death  of  Silas^  both  Holland  and  McCarty  were  lia- 
ble upon  the  paper  of  the  firm;  but  that  liability  has  been 
extinguished  by  the  payment  of  the  paper  by  Richard 
The  new  paper  made  by  Richard^  and  secured  by  Holland 
and  McCarty,  was  not  given  in  novation  of  the  old.  It 
does  not  appear  to  have  been  made  to  the  parties  that  held 
the  original  debts.  It  was  negotiated  in  the  market,  and 
the  avails  applied  in  payment  of  the  old  debts.  It  does 
not  even  appear  that  at  the  time  the  new  paper  was  made, 
Holland  or  Mc  Carty  knew  the  purpose  to  which  Richard 
intended  to  apply  the  proceeds  of  it.  They  indorsed  the 
new  paper  upon  the  credit  of  Richard^  and  upon  their  faith 
in  his  ability  and  honesty,  without  inquiry  or  explanations, 
and  without  any  understanding  or  agreement  that  the  pro- 
ceeds should  be  applied  to  the  payment  of  the  firm  debts 
for  which  they  were  liable.  At  this  time,  Richard  was  ap- 
parently solvent,  and  worth  15,000  or  20,000  dollars  over 
and  above  his  own  and  the  firm  debts.  Holland  and  Mc- 
Carty  saw  proper  to  become  surety  for  Richard  alone,  and 
he  having  paid  the  partnership  debts  for  which  they  were 
liable,  they  remain  sureties  only  for  Richard^  and  can  claim 
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no  rights  as  sureties  for  the  fiim.  The  assignment  itself  Not.  Term, 
entirely  excludes  the  idea  of  indemnity  to  them  as  sureties  iSS9. 
of  the  firm  of  Richard  and  Silas  Tyner.  This  provides  Hollawd 
for  indenmifying  them  against  their  liability  on  paper  ne«  Fullbb. 
gotiated  "for  the  benefit  of  said  Richard  Tyner ^  and  for 
the  benefit  of  Tyner  and  (Jhilder$P  No  allusion  is  there- 
in made  to  any  liability  as  sureties  of  Richard  and  Silas 
Tyner.  Richard^  in  his  testimony,  says  that  "the  assign- 
ment referred  to  was  executed  to  secure  Messrs.  Holland 
and  McCarty  from  liability  on  the  new  paper  thus  given 
in  extinguishment  of  the  old  indebtedness  of  Richard  and 
Silas  Tyner!^  The  assignment  was  undoubtedly  intended 
to  secure  them  from  liability  on  the  new  paper;  but  the 
new  paper  cannot  be  said  to  have  been  given  in  extinguish- 
ment of  the  old  indebtedness.  It  was  the  payment  of  the 
old  indebtedness,  by  Richard^  that  operated  as  an  extinguish- 
ment. Perhaps,  had  the  new  paper  been  given  in  novation 
or  renewal  of  the  old,  it  would  be  considered  as  essentially 
the  same  debt;  but  such,  we  have  seen,  was  not  the  case. 
The  new  paper,  so  far  as  appears,  was  executed  without 
any  reference  to  the  old  whatever,  and  had  no  connection 
with  it.  The  proceeds  of  the  new,  upon  negotiation,  were 
applied  by  Richard  in  payment  of  the  old;  but  this  fact 
will  not  entitle  Holland  and  Mc  Carty  to  be  deemed  sure- 
ties of  the  firm,  the  debt  for  which  they  were  sureties  being 
thus  canceled. 

We  have  seen  that  at  the  time  of  the  dissolution,  the 
firm  owned  lot  No.  22,  and  had  paid  for  two-thirds  of  the 
other  lots.  The  Court  only  ordered. one-half  of  the  above 
interests  to  be  sold.  This,  we  suppose,  was  intended  to 
embrace  the  individual  interest  of  the  deceased  partner  in 
the  lots.  Whether  the  whole  of  lot  No.  22,  and  the  whole 
of  the  partnership  interest  in  the  other  lots  might  not  have 
been  subjected  to  the  payment  of  the  plaintiffs'  claims,  is 
a  question  not  before  us,  as  the  plaintiffs  make  no  objec- 
tion to  the  judgment.  The  defendants  have  no  cause  to 
complain  of  the  judgment  in  this  respect. 

We  see  no  error  in  the  proceedings  for  which  the  judg- 
ment should  be  reversed. 
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Not.  Tenn,       p^y  CWtaifL^^The  judgment  is  affirmed  with  costs. 
^^^*         X  Perry,  O.  Develin,  and  G.  BbUand,  for  the  appel- 


HoLLAKB    lants  (!)• 

FuixBB.         J*  S.  Newman  and  J.  P.  SiddaUy  for  the  appellees  (2). 


(1)  Extract  from  the  brief  of  the  appellants: 

Two  qoestioiu  arise,  and  only  two,  in  tills  cose,  for  the  Court's  determina- 
tion, to-wit: 

First.  Was  this  estate  belonging  to  the  firm,  to  be  regarded  as  real,  or  as 
personal  estate?  and  if  it  was  real  estate,  and  descended  to  the  heirs  at  law  of 
Silas  Tyner,  under  what  conditions  did  his  heirs  take  the  estate? 

Second.  Can  Holland  and  MeCarty,  under  the  drcnmstaiices  of  this  cue,  be 
snbstitated  in  the  plaoe  of  the  original  creditors  of  the  firm? 

1.  All  real  estate  purchased  for  partnership  purposes,  and  with  partnership 
funds,  is,  as  between  the  partners,  and  diem  and  dieir  creditors,  to  be  regarded 
as  personal  property,  whether  a  special  agreement  to  that  eflfect  did,  or  did  not, 
exist  between  the  partners.  1  Pars,  on  Cont.,  pp.  125  to  129,  and  notes.^ 
Pars,  on  Merc.  Law,  pp.  172  to  174,  and  notes. — Gow  on  Part.,  36.  See 
Story  on  Part.  127,  and  following  pages.  See,  also.  Pars,  on  Cont.,  p.  126, 
note  (d). 

But  whatCYer  doubts  may  exist  as  to  the  character  of  the  estate  tiins  par- 
chased  with  partnership  funds  and  for  partnership  purposes — ^whethcr  it  is  coa- 
sidored  as  real  or  personal,  it  can  make  no  difference  in  this  case.  If  the  es- 
tate descended  to  the  heirs  of  Silas  Tyner ,  the  heirs  receired  it  charged  with  a 
trust  in  faror  of  the  partnership,  and  the  creditors  of  the  partAership;  and  s 
Court  of  equity  would  compel  a  sale  and  conreyance  whenerer  such  a  sale 
was  required  for  the  payment  of  the  firm  debts.  See  the  authorities  aboTQ 
dted. 

2.  It  has  been  insisted  by  the  defendants,  that  if  the  bilk  and  notes  of  the 
partnership,  at  the  death  of  Sdas  Tyner,  were  afterwards  renewed  by  Bkskard 
Tyner  and  the  sureties,  they  ceased  to  be  the  debts  of  the  partnership,  and 
thereby  became  the  indiyidual  debts  of  Rid^rd  Tyner,  and  if  he  made  an  as- 
signment for  the  payment  of  those  debts,  that  the  assignment  as  against  part- 
nership creditors,  was  yoid.  There  certainly  is  nothing  in  this  objection. 
The  successire  changes  were  but  a  continuation  of  each  debt;  and  when  it 
was  paid  off*  by  Holland  and  McCarty,  they  could  daim  to  be  substituted  in 
place  of  the  creditors  whose  debts  they  had  paid.  2  Bout.  Inst  69,  70.—1 
Story's  Eq.,  f  §  633  to  636,  472  fnote  i;,  489.-5  Ind.  R.  492.-4  id.  66.— 
7  Blackf.  358.-2  Johns.  Ch.  554.-4  id.  123. 


(2)  Extract  from  the  brief  of  the  appellees: 

The  legal  estate  of  a  partner  in  realty  belonging  to  the  partnership,  de- 
scends to  his  heirs  and  widow,  but  subject  to  a  trust  and  equitable  lien  in  &ror, 
first,  of  the  creditors  of  the  firm,  and,  secondly,  to  any  balance  that  may  be 
due  the  surviving  partner.    See  Pars.  Merc.  Law,  pp.  172, 173,  and  notes. 

This  lien  upon  the  real  estate  of  the  partnership,  is  only  an  equitable  one, 
and  can  only  be  enforced  in  equity.    The  deed  or  assignment  of  the  surviving 
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ptrtner  will  not  eonTej  the  interest  of  the  deceased  partner.    Id,  176,  and   Not.  Tenn, 
oondnsion  of  note  1. — ^Bnir.  on  Assign.  — .  18o9« 

It  is  true  that  in  equity  the  veal  estate  is  treated  as  personalty,  and  is  sub-  — — 

jeeted  to  the  payment  of  the  firm  debts,  free  from  the  daim  of  the  widow  for  ^ 

dower.  But  on  the  death  of  a  partner,  where  real  estate  has  been  held  by  the  WsETft. 
ilnn,  the  legal  title  most  vest  somewhere,  and  as  it  does  not  rest  in  the  snrviT- 
ing  partner  by  the  right  of  snnrivorsliip,  it  mnst  rest  in  the  heirs  and  widow, 
subject,  howerer,  to  be  reached,  or  at  least  so  much  of  it  as  may  be  necessary, 
by  proceedings  in  equity,  and  appropriated  to  the  payment  of  the  debts  of  the 
finn.  The  i^pellant,  in  his  brief,  assomes  the  ground  (bat  real  and  personal 
property  belonging  to  the  partnership  are,  in  all  cases,  to  be  treated  as  person- 
alty.   The  authorities  cited  by  him  do  not  sustain  his  position. 

Ifr.  Parmma,  in  his  Mercantile  Law,  p.  172,  dted  by  appellants,  uses  the 
following  language :  ''A  partnership  may  hold  real  estate,  as  well  as  personal 
estate.  But  the  rules  of  law  in  respect  to  real  estate,  as  in  relation  to  title,, 
oouTeyance,  dower,  inheritance,  and  the  like,  make  some  difference.  As  far, 
howeyer,  as  U  compatible  wiUi  these  rules,  it  seems  to  be  agreed  that  the  real 
estate  of  the  partnership  shall  be  treated  as  if  it  were  personal  property,  if  it 
haye  been  puidiased  jrith  the  partnership  funds,  and  for  partnership  pur- 
poses." 

It  is  not  compatible  with  the  aboye  rules,  that  real  estate  may  be  conyeyed 
like  personalty.  The  legal  title  yests  in  the  heirs  and  widow,  and  can  only  be 
reached  by  such  proceedings  as  were  resorted  to  in  this  suit.  The  complain^ 
snts  are  the  only  creditors  of  the  old  firm,  and  tiiey  haye  asserted  their  equita- 
ble daim  to  the  firm  real  estate,  in  satisfaction  of  their  claims.  The  assign- 
ment only  conyeys  the  legal  interest  of  Richard  in  the  real  estate  to  his  as- 
signees, and  as  to  that  interest,  it  is  gone  from  us,  but  the  legal  interest  of 
SSoM  does  not  pass  by  the  assignment,  and  that  interest,  the  Court  decreed, 
should  be  sold,  and  the  proceeds  applied  to  the  payment  of  the  firm  debts. 


i»  ■ 


Banks  v.  Werts. 

A  contract  for  the  sale  of  goods  on  Sunday  is  yoid;  but  the  parties  by  subse- 
quently acting  upon  it  as  a  subsisting  and  yalid  agreement  may  ratify  it. 

APPEAL  from  the  Mami  Circuit  Gaoxt  Jt^\ 

Davibon,  J. — Banks  sued  Werts  to  recover  a  stock  of 
goods  in  the  Hartpence  store-room,  in  Miami  county. 

The  answer  to  the  complaint  admits  the  defendant's 
possession  of  the  goods,  denies  that  they  belonged  to  the 
plaintiff,  and  aUeges  that  he,  defendant,  is  the  sheriff  of 
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Nov.  Term,  gaid  county,  and  that  by  virtue  of  two  executions  in  his 
^™^*  hands,  against  one  Lewis  Wilkinson^  he  levied  upon  the 
Bakks  goods  in  contest  as  Wilkinson's  property,  and  holds  them 
Wbbts.      under  that  levy. 

Reply  in  denial  of  the  answer. 

The  jury  found  specially,  in  answer  to  interrogatories 
propounded  by  the  Court;  also  a  general  verdict  for  the 
defendant;  and  the  Court,  having  refused  a  new  trial,  ren- 
dered judgment. 

The  record  presents  these  facts:  On  Saturday^  January 
26, 1856,  Wilkinson  proposed  to  sell  the  goods  to  the  plain- 
tiff; the  terms  of  sale  were  then  talked  over;  and  on  Smmr 
day^  January  27,  a  bill  of  sale  of  the  same  goods  was 
signed  and  delivered  to  the  plaintiff,  and  with  it  the  keys 
of  the  store-room  in  which  the  goods  were  situate.  The 
plaintiff  was  to  pay  Wilkinson  2,100  dollars  for  the  goods — 
1,000  dollars  of  which  was  to  be  paid  by  the  surrender  of 
notes  for  that  amount  then  held  by  plaintiff  against  WU- 
kinson,  and  the  residue  to  be  paid  in  the  payment  of  certain 
specified  debts  which  he,  Wilkinson^  then  owed,  amount- 
ing to  1,100  dollars.  On  Monday^  January  28,  the  plaintiff 
opened  up  the  store,  and  on  the  next  day,  Tuesday^  surren- 
dered to  Wilkinson  the  notes,  amounting  to  1,000  dollars. 
The  plaintiff  continued  in  possession  of  the  goods  until 
the  10th  of  Aprils  1856,  when  they  were  levied  on  by  the 
defendant  as  sheriff,  &c.  During  the  time  the  plaintiff  so 
held  the  goods  in  possession,  Wilkinson  was  frequently  pre- 
sent in  the  store-room,  and  saw  him  dispose  of  various 
articles  of  the  store  goods,  but  made  no  objection.  It  was 
.  proved  that  the  plaintiff,  in  addition  to  the  surrender  of 
the  notes,  had,  afterwards  and  before  the  levy,  paid  some 
of  the  debts  which  he  had  agreed  to  pay. 

The  plaintiff,  at  the  proper  time,  moved  this  instruction: 

"Although  a  contract  entered  into  on  Sunday  is  void, 
yet  if  the  parties,  on  a  proper  day,  affirmed  the  contract 
by  complying  with  its  terms,  it  thereby  became  their  con- 
tract on  a  proper  day,  and  binding  on  them." 

The  Court  refused  so  to  instruct  the  jury,  but  instracted 
as  follows: 
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"  A  contract  made  on  Sunday  is  absolutely  void,  and  no   ^^^'  Tenn, 
sabBcquent  ratification  can  give  it  validity."  •'•^^*     . 

Are  these  ralings,  when  applied  to  the  case  made  by      Bahks 
this  record,  correct?  Wbbts. 

It  has  been  often  decided  that  a  contract  entered  into 
on  Sunday  is  void,  on  the  ground  that  it  is  an  act  of  com* 
mon  labor,  the  exercise  of  which  on  that  day  is  forbidden 
by  the  positive  provisions  of  a  statute.  Link  v.  Clemmens^ 
7  Blackf.  AH^.— Reynolds  v.  Stevenson,  4  Ind.  R.  619.  And 
further,  the  general  rule  is,  that  a  void  contract  is  not  sus- 
ceptible of  ratification.  The  State  v.  The  State  Bankj  5 
Ind.  R.  363.— Stbry  on  Agency,  pp.  240,  241. 

If,  then,  the  case  before  us  rested  on  the  mere  fact  of 
the  sale  and  delivery  of  the  store  goods  on  Sunday,  no 
Court  would  lend  its  aid  to  enforce  the  contract.  But 
there  is  a  class  of  cases  which  assume  the  position  that 
the  parties  to  such  void  contract  may,  on  a  subsequent 
day,  so  act  in  reference  to  its  performance  as  to  ratify  it, 
and,  in  effect,  make  it  a  new  contract. 

Thus,  in  Williams  v.  Paid,  6  Bing.  663,  the  contract  was 
executed  on  Sunday,  the  property  was  retained  by  the  de- 
fendant, and  afterwards,  on  another  day,  he  promised  to 
pay  for  it.  The  Court  held  that  the  subsequent  promise 
was  sufficient  on  a  quantum  meruit,  or  as  a  ratification  of 
the  agreement  made  on  Sunday, 

So,  in  Summer  v.  Jones,  24  Verm.  R.  317,  the  plaintiff, 
on  Sunday,  sold  a  horse  to  the  defendant,  for  which,  on  the 
same  day,  he  gave  the  plaintiff  his  note.  Afterwards  he 
made  two  payments  on  the  note,  and  retained  the  property 
without  offering  to  return  it.  Held,  that  these  payments 
on  the  note,  accompanied  by  the  retention  of  the  pro- 
perty, was  a  subsequent  ratification  of  the  contract,  and 
that  the  plaintiff  was  entitled  to  recover  on  the  note.  See, 
also,  Adams  v.  Oay,  19  Verm.  353;  Sargent  v.  Butts,  21 
id.  99;  Clough  v.  Davis,  9  N.  Hamp.  600;  Smith  v.  Bean, 
16  id.  676. 

In  Adams  v.  Oay,  supra,  the  Court  say:  "Contracts 
made  on  Sunday  should  be  held  an  exception,  in  some 
sense,  from  the  general  class  of  contracts  which  are  void 
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Not.  Term,   for  illegality.    They  are  not  tainted  with  any  general  ille- 

^^^'      gsility,  but  are  illegal  only  as  to  the  time  in  which  they 

Hakkum     are  entered  into.     It  is  not  Bufficient,  to  avoid  them,  that 

CuBTiB.     they  have  grown  out  of  a  transaction  on  the  Sabbath, 

And  although  closed  upon  that  day,  yet  if  affirmed  upon 

another  day,  they  then  become  valid." 

These  decisions  relate  alone  to  contracts  made  on  &ffi- 
day.  They  proceed  on  the  ground  of  a  retention  of  the 
property,  and  subsequent  ratification  by  the  parties;  and 
in  principle  they  seem  to  be  correct.  Do  they  apply  to  the 
case  at  bar? 

Here  the  terms  of  the  sale  were  agreed  on,  and  the  pro- 
perty delivered  to  the  plaintiff  on  Sunday;  but  he  retained 
possession  until  it  was  levied  on  by  the  sheriff,  and,  in  the 
meantime,  with  the  eissent  of  the  vendor,  sold  portions  of 
it  in  the  ordinary  course  of  business;  and,  in  addition,  on 
a  day  subsequent  to  the  sale,  paid,  and  the  vendor  received, 
at  least  one*half  the  consideration  for  which  he  sold  the 
property.  This,  in  view  of  the  authcnities  to  which  we 
have  referred,  was,  obviously,  a  ratification  of  the  contract 
by  the  parties.  And  the  result  is,  the  instruction  moved 
by  the  plaintiff  should  have  been  given,  and  that  given 
most  be  held  erroneous. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

N.  O.  Ross  and  IL  P.  Effinger,  for  the  appellant. 


*  mt 


Hannum  v.  Curtis,  Administratrix. 

Tho  statement  of  a  claim  against  a  decedent's  estate  need  not  be  a  regnlar 
complaint  under  the  ordinary  rales  of  pleading;  but  is  saffident  if  it  sliows 
the  nature  and  amount  of  the  demand,  and  enough  to  bar  another  action 
therefor. 

If  a  party  is  sued  for  money  placed  In  his  hands  for  a  special  purpose,  he 
must  show  to  what  extent  he  has  complied  with  hb  undertaking  to  apply  it 
to  such  purpose;  for  payments  made  in  puzananoe  thereof  are 
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within  his  own  knowledge;  and  the  Bame  role  applies  to  his  peraonal  repre-  Kot.  Tetm, 

sentative  after  his  death.  1859. 
Where  a  partj  pleads  a  fact  affirmatiTelj,  the  onus  of  preying  it  rests  npon 


..  Haxkvx 

him.  ^ 

Where  a  receipt,  introdnced  in  erideiiee,  does  not  appear  to  be  related  to  the       Curtib. 
matters  inrolyed  in  the  soit,  it  is  error  to  refose  to  charge  the  jury  tliat  snch 
receipt  "is  no  eyidence  of  a  settlement  of  any  account,  other  than  the  items 
therein  stated." 

If  money  be  placed  in  the  hands  of  an  agent  who  dies,  the  principal  cannot 
matitCain  an  action  therefor  against  his  administrator,  without  first  demand- 
ing "an  accounting;"  nor  does  the  placing  of  a  daam  for  such  money  on 
the  appearance  docket  operate  in  lien  of  such  demand. 


APPEAL  fifom  the  Tippecanoe  Court  of  Common  Pleacu  3^«»»*»y, 

Davison,  X — This  was  an  action  founded  upon  a  claim 
on  file  in  the  Court  of  Common  Pleas,  against  the  estate 
of  Mm  Ourtisy  deceased. 

Haimuni  was  the  plaintiff  below. 

The  claim  is  for  various  items  of  carriage  work,  amount- 
ing to  33  dollars;  also  for  350  dollars,  money  placed  in  the 
decedent's  hands  to  pay  taxes.  As  evidence  of  the  receipt 
of  the  money,  two  instruments  in  writing  were  filed  with 
the  claim.     They  read  thus: 

^  Springfield^  June  21, 1844.  Received  of  Leonard  HamF 
nam  fifty  dollars,  to  apply  on  amount  paid  for  taxes,  and 
to  be  paid  in  the  states  of  BuUana  and  Illinois^  and  which 
I  am  to  forward  full  statement  of  amount  soon  as  I  can 
get  the  receipt  for  taxes  of  1844.  John  OurtisJ^ 

^  Received  of  Leonard  Bamnum  300  dollars,  which  I  am 
to  pay  taxes  on  his  land  in  lUinoiSj  and  the  balance  to  be 
applied  on  amount  due  me.    Albany^  Decefnber  5, 1849. 

''John  Curtis.'' 

Appended  to  the  claim,  there  is  an  affidavit,  alleging 
that  payments,  from  time  to  time,  had  been  made  on  the 
claim ;  that  a  balance  was  due  to  the  plaintifi^  but  the  de- 
cedent having  rendered  no  account,  he  was  unable  to  state 
bow  much  was  due. 

To  this  claim,  so  far  as  it  relates  to  the  receipts  and 
several  amounts  therein  set  forth,  the  defendant  demuned, 
on  the  ground  that  it  did  not  show  that  the  decedent  had 
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Not.  Term,   failed  to  comply  with  his  undertakings  as  stated  in  the  re- 
^°^^'      ceipts,  or  to  what  extent  he  had  failed. 
Hankum         The  Court  sustained  the  demunrer;  and  the  plaintiff 
CuETiB.     then  amended  his  affidavit,  setting  up  that  Curtis^  the  de- 
cedent, was  his  agent  for  the  payment  of  taxes  in  Indiana 
and  Illinois;  that  when  the  moneys  specified  in  the  re- 
ceipts were  placed  in  the  hands  of  CurHs,  he  represented 
that  he  had  advanced  money  in  the  payment  of  plaintiiTs 
taxes,  and  that  he  needed  the  money  so  placed  in  his 
hands  to  be  applied  on  the  sum  by  him  advanced,  and 
also  on  future  taxes;  that  Curtis  promised  to  furnish  the 
receipts  taken  by  him  for  money  paid  on  taxes;  but  he  has 
never  rendeied  any  account  whatever  of  such  payments, 
&c 

A  demurrer  to  the  claim,  as  supported  by  the  amended 
affidavit,  was  also  sustained.  And  the  plaintiff  filed  an 
additional  amendment  to  the  same  affidavit,  whereby  it  is 
alleged  that,  having  made  diligent  inquiry,  by  letter,  rela- 
tive to  payments  made  by  Curtis  on  account  of  taxes  in 
the  state  of  Illinois^  he  could  find  no  payments  made  by 
him  entered  on  the  tax  duplicates;  that  he  has  been  com- 
pelled to  redeem  his  lands — they  having  been,  through  the 
negligence  of  Curtis^  sold  for  taxes;  and  that,  during  the' 
time  he  acted  as  plaintiff's  agent,  he  has  not,  so  far  as 
plaintiff  can  ascertain,  paid  more  than  74  dollars;  that  he, 
plaintiff,  believes  that,  in  addition  to  his  account  for  ca^ 
riage  work,  there  is  due  to  him  276  dollars,  with  interest 
from  the  date  of  said  receipt;  and  that  since  he  has  been 
compelled  to  redeem  his  lands  sold  for  taxes,  he  does  not 
believe  that  his  agent  is  entitled  to  commission,  && 

Upon  the  filing  of  this  additional  amendment,  the  de- 
fendant again  demurred,  and  the  Court  sustained  his  de- 
munrer. And  thereupon  the  plaintiff  further  amended  by 
alleging  that  he  believed  that  the  estate  of  John  Curtis  was 
indebted  to  him  in  the  sum  of  276  dollars,  with  interest 
from  the  5th  of  December^  1849,  the  date  of  the  last  re- 
ceipt,  and  also  in  the  sum  stated  in  his  account  for  ea^ 
riage  work;  and  that  he  knew  of  no  claim  in  favor  of  that 
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estate,  and  against  him,  except  the  74  dollars,  as  above   IffoT.  Tenn, 
stated,  &c.  ^^Q' 

To  the  elairn  thus  supported  by  the  affidavit  as  amend-     Hankum 
ed,  the  defendant  answered —  Cuktib. 

1.  By  a  general  deniaL 

2.  That  the  decedent,  in  his  lifetime,  paid  over  and  ac- 
counted for  all  the  moneys  specified  in  said  receipts. 

Reply  in  denial  of  the  second  paragraph  of  the  answer. 

The  issues  were  submitted  to  a  jury,  who  found  for  the 
plaintifi*  22  dollars,  50  cents.  And,  over  a  motion  for  e 
new  trial,  there  was  judgment,  &c 

The  plaintiff  appeals  to  this  Court. 

The  errors  assigned,  so  far  as  they  are  noticed  in  the  ap- 
pellant's brief,  relate  to  the  action  of  the  Common  Pleas 
in  sustaining  the  demurrers,  in  refdsing  instructions  moved 
by  the  plaintiff,  and  in  giving  instructions  asked  for  by  the 
defendant. 

As  we  have  seen,  the  ground  of  demurrer  is,  that  the 
claim  does  not  show  that  the  decedent  had  not  failed  to 
comply  with  his  undertakings,  &c.,  or  to  what  extent  he 
had  failed. 

The  statute  relative  to  the  settlement  of  decedents'  es- 
tates, provides  that  a  succinct  statement- of  the  nature  and 
amount  of  every  claim  against  the  estate  of  any  decedent 
must  be  filed  in  the  office  of  the  clerk  of  the  Court  of 
Common  Pleas;  that  such  clerk  shall  enter  upon  the  ap* 
pearance  docket  of  that  Court  a  list  of  all  such  elaims*; 
and  that  whenever  any  claim  against  such  estate  shall 
have  been  so  placed  on  the  appearance  docket  of  said 
Court  ten  days  before  the  first  day  of  the  next  ensuing 
term  thereof,  the  administrator  shall  admit,  Of  refiise  to 
admit,  the  claim,  &c;  and  if  the  same  is  not  admitted  be- 
fore the  last  day  of  that  term,  it  shall  be  transferred  to  the 
issue  docket  of  said  Court,  and  shall  stand  for  trial  at  the 
next  term  thereof,  as  other  civil  actions,  &c  It  is  further 
provided,  that  unless  such  claim  shall  have  the  affidavit  of 
the  claimant  thereto  attached,  to  the  effect  that  the  same 
is  justly  due  and  wholly  unpaid,  no  cost  shall  be  recovered 
by  said  claimant  in  any  suit  for  the  recovery  of  such  claim, 
Vol.  XIIL— 14 


210  CASES  IN  THE  SUPREME  COURT 

Nor.  TenH,   &c.    2  R.  S.  p.  260,  §  62.— Acts  of  1855,  pp.  81, 82,  §§  1, 
1859'      2,  and  5. 

Hankux  Thus  it  will  be  seen  that  the  claimant,  unless  be  files 
CmtTii.  an  affidavit  in  the  mode  prescribed  by  the  statute,  cannot 
recover  his  costs  of  suit.  Still,  however,  without  such 
affidavit,  the  claim  as  filed  may  constitute  a  cause  of  ac- 
tion. The  statute  to  which  we  have  referred,  does  not 
require  a  regular  complaint  under  the  ordinary  rules  of 
pleading,  but  merely  a  succinct  statement  of  the  dainit 
which,  it  seems  to  us,  will  be  sufficient  when  it  apprises 
the  defendant  of  the  nature  of  the  claim,  of  the  amount 
demanded,  and  shows  enough  to  bar  another  action  for 
the  same  demand.  These  have  been  ruled  to  be  the  re- 
quirements  of  what  the  law  denominates  a  concise  state- 
ment of  a  cause  of  suction  in  justices'  Courts,  and  we  pe^ 
ceive  no  reason  why  they  may  not  be  efiective  as  the 
proper  elements  of  the  statement  of  a  claim  against  a  de- 
cedent's estate.  R.  S.  1843,  p.  870,  §  39.— 4  Blackf.  12.— 
5  id.  40.— 11  Ind.  R.  203. 

But  it  is  insisted  that  the  claim,  in  this  case,  fails  to 
show  how  much  was  due,  or  what  sum  the  plaintifif  de- 
manded. This  position  is  not  well 'taken.  The  several 
amounts  of  the  account  for  carriage  work,  and  of  the  mo- 
ney placed  in  the  decedent's  hands,  are  distinctly  stated, 
and  it  was  the  duty  of  his  administratrix,  while  the  state- 
ment remained  on  the  appearance  docket,  to  admit  or  re- 
fuse to  admit  the  claim.  It  is  true,  the  claim,  as  stated, 
does  not  show  that  the  money  so  placed  in  the  hands  of 
the  decedent  had  not  been  used  as  stipulated  in  the  re- 
ceipts* Nor  was  such  a  showing  essential  to  its  validity. 
Having  agreed  to  use  the  money  received  by  him  in  the 
payment  of  taxes,  it  was  incumbent  on  the  defense  to 
show  to  what  extent  he  had  complied  with  his  agreement; 
because  payments  in  discharge  of  it,  if  any  were  made, 
were  facts  peculiaily  within  his  knowledge,  and  must, 
therefore,  be  held  to  be  [presumptively  within  that  of  the 
defendant  as  his  administratrix.  We  are  of  opinion  that 
the  statement  of  the  claim,  in  the  case  before  us,  unaided 
by  the  affidavits,  constituted  a  sufficient  cause  of  action. 
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Consequently  the  demunrers  should  have  been  bvfcrmlfwi.   KbY.fli 
1  PhiL  Ev.  (4  Am.  ed.)  823. 

At  the  proper  time,  the  plaintiff  mored  the  ConrF 
stmct  as  follows^  •  ^         Cuxtis. 

'^The  receipt  for  50  dollars,  given  on  the  2l8t  of  June^ 
1844,  is  presumed  to  be  paid  by  the  one  given  December 
5, 1849;  but  it  is  incumbent  on  the  defendant  to  show  the 
application  of  the  money,  and  to  the  amount  in  which  she 
has  failed  to  show  such  application,  she  is  liable  in  her 
representative  capacity,"  &c. 

This  instruction  was  refused,  and  the  plaintiff  excepted. 
Mr.  Oreenleaf  says:  ^^The  obligation  of  proving  any  fact 
lies  upon  the  party  who  asserts  the  affirmative  of  the  is- 
sue." 1  Greenl.  Ev.,  ^  74.  This,  as  a  general  rule,  is  ob- 
viously correct.  In  the  case  at  bar,  the  plaintiff  produced 
the  receipts,  showing  the  money  in  the  decedent's  hands 
to  be  paid  over  to  the  use  of  the  plaintiff.  It  seems  to  fol- 
low that,  in  view  of  the  rule  just  cited,  the  proof  of  its 
application  to  the  purpose  agreed  on  by  the  parties,  rested 
on  the  defendant.  But  the  defendant,  in  her  answer,  al- 
leges affirmatively  that  the  decedent,  in  his  lifetime,  paid 
over  and  accounted  for  all  the  money  specified  in  the  re- 
ceipts; and  having  thus  assumed  the  affirmative  of  the 
issue,  she  was  evidentiy  bound  to  prove  the  facts  alleged 
in  her  pleading.  The  instruction  was  applicable  to  the 
case,  and  should  have  been  given. 

During  the  trial,  the  defendant  gave  in  evidence  a  writ^ 
ing  in  these  words: 

^John  Curtis  to  Leonard  Hammm,  Dr.:  To  two  grain 
carts,  30  dollars — 60  dollars.    Received  payment, 

*'  L.  Htrnnum, 

^  Lafayette^  September^  1858.       per  Daniel  Hanmml* 

In  reference  to  this  evidence,  the  plaintiff  moved  the  foI<^ 
lowing  instruction,  which  the  Court  refused,  viz.: 

^  The  receipt  given  by  Leona/rd  Hanmtm^  the  plaintiff^  by 
Daniel  Edfunum^  to  John  Curtis^  the  decedent,  is  no  evi» 
dence  of  a  settlement  of  any  account  other  than  the  items 
therein  stated." 

It  does  not  appear  that  the  receipt  related  to  the  deal- 
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Not.  Term,  ijxgs  between  the  parties  involved  in  this  suit,  andrfor  that 

^^^'      reason  the  instruction  should  have  been  given.     As  it 

H^Hvuic     stands  unconnected  with  the  several  matters  in  issue  in 

CuBTis.     the  cause,  it  could  furnish  no  presumption  of  a  general 

settlement  of  the  accounts  in  contestation  before  the  jury. 

The  instruction,  in  our  opinion,  gave  a  proper  exposition 

of  the  evidence  to  which  it  refers,  and  its  refusal  was, 

therefore,  erroneous. 

The  Court,  at  the  instance  of  the  defendant,  charged 
that  "the  money  having  been  placed  in  the  hands  of  the 
decedent,  as  the  plaintiff's  agent,  no  action  would  lie  for 
its  recovery,  until  a  demand  made  for  an  accounting." 
The  rule  indicated  by  this  in&truction,  has  been  fully  re* 
cognized  by  this  Court. 

In  Judah  v.  DpoUj  3  Blackf.  324,  «<  The  proof  was,  that 
Brandon  had  had  a  certain  quantity  of  medicines  in  his 
possession  belonging  to  Dyott,  which  the  former  had  re- 
ceived from  the  latter  to  be  sold  on  commission,  and  that 
Brandon  sold  the  principal  part,  of  the  medicines,  if  not 
the  whole,  before  his  death."  The  Court  say:  ^'This  evi- 
dence was  not  sufficient  to  maintain  the  action.  Brandon 
was  merely  the  agent  of  DpoU  for  the  sale  of  the  medi- 
cines, and  was  not  liable  to  his  principal  for  the  proceedfl 
of  the  sale  without  a  special  demand  previously  made; 
nor  is  his  administrator  liable  without  a  previous  demand 
on  himself  or  his  intestate."  See,  also,  Armstrong  v.  Smitkj 
3  Blackf.  251;  Philips  v.  WiUsj  2  Ind.  R.  325. 

It  is,  however,  insisted,  that  these  decisions  do  not  ap- 
ply to  the  case  at  bar;  that  the  claim  in  question,  having 
been  placed  on  the  appearance  docket,  operated  in  lieu  of  a 
demand  to  account.  We  think  differently.  The  claim,  as 
it  stood  on  that  docket,  contained  no  such  demand,  but 
simply  informed  the  administratrix  of  a  cause  of  action 
against  her,  on  account  of  a  debt  due  the  claimant  from 
the  estate  of  her  intestate. 

The  case  of  Jiidah  v.  DyoU^  supra,  is,  in  our  opinion,  de- 
cisive of  the  question  under  consideration,  and  the  result 
is,  the  Court,  in  giving  the  instruction,  committed  no 
error. 
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For  the  sustaining  of  the  demnrrers,  and  the  refusals  to  *Not.  Tena, 
instruct,  as  moved  by  the  plaintiff,  the  judgment  must  be      ^^^* 
reversed.  Th»  Ikdiah- 

▲FOIJ8,  &0.y 

Per  Ouriam. — The  judgment  is  reversed  with  costs.  Railro'd  Co. 
Cause  remanded,  &c.  Wuoht. 

J.  M.  LaRue  and Royse^  for  the  appellant. 

JL  C.  Chregory^  Hi  W,  Chase^  and  J*  A.  Wibtach^  iot  the 
appellee. 


.  ^  I 


The  Indianapolis  and  Cincinnati  Railroad  Company  v. 

Wright. 

Suit  against  a  raOroad  oompany-  to  leooTer  for  cattle  killed  by  their  engiiiea. 
The  right  to  reooTer  was  rested  on  the  following  facts :  Near  where  the  stock 
was  killed,  was  a  small  brook,  orer  which  the  company  had  built  a  calrert. 
Below  the  cnlrert  the  plaintiff  had  a  pasture  in  whidi  he  kept  his  cattle. 
Across  the  brook,  below  the  cnlTert,  he  had  made  a  fence  of  long  poles.  A 
flood  came  and  floated  driftwood  throng  the  cnlvert,  against  the  fence.  To 
prevent  the  accumulation  of  drift  aboye  the  cnlyert  in  such  quantities  as  to 
endanger  its  safety,  the  company  aided  in  its  passage.  At  sunset,  the  plain- 
tiff knew  the  exposed  situation  of  his  fonce,  but  would  not  remore  his  cat- 
tle. At  night,  the  ibnce  being  borne  away,  &e  cattle  passed  upon  the  road 
and  were  kUled.    Hdd^  that  the  plaintiff  could  not  recorer. 


APPEAL  from  the  Shelby  Court  of  Common  Pleas.      Fridoof, 

Perkins,  Jw — Suit  commenced  in  the  Court  of  Common 
Heas,  by  Wright^  against  the  Indianapolis  ami  Cincinnati 
Railroad  Company^  to  recover  for  stock  killed  by  the  en* 
gines  of  the  company. 

Judgment  below  for  the  plaintiff. 

No  attempt  was  made  to  prove  that  the  stock  was  killed 
through  any  negligence  on  the  part  of  the  company  in  run- 
ning the  engines;  but  the  right  to  recover  is  rested  on  the 
following  facts: 

Near  the  point  where  the  stock,  consisting  of  seven  head 
of  cattle,  was  killed,  was  a  small  creek.  Over  this  creek 
the  railroad  had  built  a  culvert    Down  the  creek  from  this 
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Nov.  Term,  culvert,  the  plainti£^  Wright^  owned  the  pasture  field  in 
^^^*  which  he  kept  the  seven  head  of  cattle;  and  across  the 
Th«  Ihdiak-  creek,  below  the  railroad  culvert,  was  a  fenc«  made  of  long 
AjLiiBo'D  Co.  poles.  There  came  a  freshet,  and  it  washed  down  drift 
WxioHT  wood,  which,  passing  through  the  culvert,  floated  against 
the  poles  stretched  across  the  creek.  To  prevent  this  diift- 
accumulating  on  the  upper  side  of  the  culvert  in  such 
quantities  as  to  endanger  its  safety,- the  railroad  company 
aided  the  drift  in  its  passage  through  the  culvert.  The 
drift  floating  against  the  poles,  both  were  borne  away  by 
the  torrent  of  water,  and  thns  a  gap  left,  on  the  sabsidence 
of  the  water,  through  which  the  cattle  passed,  in  the  even- 
ing, onto  the  railroad  track,  and  were,  directly  after,  killed 
by  a  passing  train.  Wright  knew,  at  sundown  of  that  day, 
the  exposed  situation  of  the  poles  across  the  creek,  and  had 
another  unexposed  pasture  into  which  he  might  have  re- 
moved his  cattle,  but  would  not  do  it. 

The  facts  in  this  case  lay  no  foundation  for  liability  on 
the  part  of  the  railroad  company.  The  water  of  the  creek 
flowed  in  its  natural  current.  The  freshet  was  the  act  of 
Gk)D,  and  the  drift,  its  natural  consequence.  The  railroad 
company  did  not  divert  the  drift  from  its  ^natural  course, 
but  so  guided  it  in  it,  as  to  prevent  injury  to  their  own, 
without  increasing  the  danger  to  the  property  of  others. 
If  the  poles  could  not  resist  the  natural  flowage  of  the 
drift,  they  would  hardly  have  withstood  the  accumulated 
drift  and  culvert  which  would  have  finally  been  swept 
against  them,  if  the  drift  had  not  been  passed  off  by  itself. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

JI  S.  Scobep,  for  the  appellants  (1), 

D.  W Donald  and  A.  G.  Porter^  for  the  appellee. 


(i;  Air.  Soobey  cited  3  Blacka.  Comm.  209,  Sll ;  TTeCf  T.  HoweU,  19  Johns. 
385;  The  Lafayette,  ^.,  Railroad  Co,  t.  Shriner,  6  Ind.  B.  141;  Wiaiamtr, 
The  New  Albany,  %^.,  Railroad  Co,,  5  tVf.  Ill ;  Croohhank  r.  KMogg,  8  BUckf. 
U6;  Porter  r.  AUen^  8  Ind.  B.  1;  S  Pars,  on  Coat  454;  2  Greenl.  £y.,  S  256; 
Sedgw.  on  Dam.  66  to  71 ;  17  Pick.  284  to  288,  453;  7  Hill.  61 ;  2  Seld.  85; 
2  Met.  615;  7  Cush.  522;  5  Benio,  306;  8  Grat.  16;  14  Baib.  232;  20  £og. 
Law  and  Bq.  410;  18  ttf.  567;  4  Bladcf.  348;  2  Ind.  B.  597;  3  id.  271. 
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MoBOAN  v^  Thb  State.  1859. 


13  2l8l 
L68  311^ 
iS    313^ 


MomoAJT 

When  a  Ttlid  indictment  has  b«en  retained  bj  a  oooipetent  gnnd  jniy  to  a  i^jg^  ^Ava. 
Court  baying  jurisdiction,  and  the  defendant  has  been  anaigned  and  has 
pleaded,  and  a  jury  has  been  impanneled,  swom,  and  chaiged  with  the  cause, 
and  aU  the  preliminary  things  of  record  are  ready  for  the  trial,  the  jeopardy      {iQg 
contemplated  by  the  constitntbn  hat  attached,  and  the  detadant  Is  entitled 
toayerdicL 

The  defendant  may,  by  consent,  or  by  acts  from  which  consent  will  be  pr^ 
snmed,  walre  this  constitutional  right;  or  unforeseen  occurrences  may  inter- 
vene which  wiU  operate  to  withdraw  the  pririlege. 

Bat  where  the  indictment  is  Talid,  and  the  proeeedings  before  a  Oonrt  baring 
jurisdiction,  regular,  down  to  the  time  jeopardy  attaches,  no  second  jeopardy 
can  be  allowed  in  faror  of  the  state  on  account  of  any  lapse  or  error  at  a 
later  stage. 

APPEAL  from  the  Monroe  Circuit  Court.  FHdojf, 

Hanna,  J. — This  was  an  indictment  for  murder. 

The  case  was  before  us  at  the  last  term  of  this  Court 
(see  12  Ind.  R.  448),  where  the  facts  and  reasons  upon 
which  a  reversal  of  the  judgment  below  were  based,  are 
fully  set  forth. 

The  record  in  the  case  then  before  us  showed  that  a  mo* 
tion  had  been  made  to  discharge  the  defendant  from  cus- 
tody. But  at  the  time  the  motion  was  made,  the  Circuit 
Court  was,  as  we  then  decided,  attempting  to  hold  an  un* 
authorized  sitting.  The  jury  had  been  kept  in  custody 
beyond  the  regular  term  of  the  Court  The  verdict  was 
leceived  and  the  judgment  entered  on  the  Mondap  after  the 
term  expired,  although  the  record  showed  that  the  verdict 
was  agreed  upon  during  the  term,  but  was  not  returned 
into  Court  because  of  the  absence  of  the  judge.  It  was 
held  that  the  record  failed  to  show  any  legal  reason  for 
such  absence,  or  for  the  prolongation  of  the  term  beyond 
the  regular  time  fixed  by  law.  The  consequence  was,  that 
the  proceedings  had,  after  the  expiration  of  that  time,  were 
held  to  be  void;  and  consequently  that  we  could  not 
consider  a  motion  which  was  then  made  to  discharge  him^ 
further  than  to  show  the  position  the  prisoner  occupied  in 
reference  to  the  proceedings  then  had.  The  case  was, 
therefore,  remanded  for  further  proceedings.     The  defend- 
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Not.  TenQ,    ant,  at  the  first  term  of  the  Circnit  Court  thereafter,  moved 
•'-^^*      that  he  be  discharged  from  cnstody.     The  motion  was 
MoBOAV     overruled. 
Tm  Stats.       This  ruling  is  now  assigned  for  error. 

The  constitution  provides  that  "  No  person  shall  be  put 
in  jeopardy  twice  for  the  same  offense."     Art.  L,  §  14. 

When  a  valid  indictment  has  been  returned  by  a  com- 
petent  grand  jury  to  a  Court  having  jurisdiction;  the  de- 
fendant has  been  arraigned  and  pleaded ;  a  jury  been  im- 
panneled,  sworn,  and  charged  with  the  case;  and  all  the 
preliminary  things  of  record  are  ready  for  the  trial;  the 
jeopardy  contemplated  by  the  constitution  has  then  at- 
tached, and  the  defendant  is  entitled  to  a  verdict.  1  Bish. 
Crim.  Law,  660.— Whart.  Crim.  Law,  51^.— Wright  v. 
The  State,  5  Ind.  R.  290,  527^^7  id.  324.  The  defendant 
may,  by  his  consent,  or  various  acts  from  which  such  con- 
sent will  be  presumed,  waive  this  constitutional  right.  1 
Bish.  Crim.  Law,  657.-6  Cush.  560.— 37  Maine  R.  156.— 
Whart.  Crim.  Law,  591.  Or  unforeseen  occurrences  may 
intervene,  which  will  operate  to  withdraw  from  the  prisoner 
the  benefit  of  this  privilege.  Whart.  Crim.  Law,  588. — ^1 
Bish.  Crim.  Law,  667.-2  Mo.  R.  166.— 9  Leigh.  613.— 3 
Rawle,  498.-4  Halst.  256.-2  Grat  567-— 7  id.  662^-6 
8.  and  R.  677.— 10  Yerg.  532. 

But  when  the  indictment  is  valid,  and  the  proceedings 
are  regular,  before  a  tribunal  having  jurisdiction,  down  to 
the  time  the  jeopardy  attaches,  there  can  be  no  second 
jeopardy  allowed  in  favor  of.  the  state,  on  account  of  any 
lapse  or  error  at  a  later  stage.  1  Bish.  Crim.  Law,  665. — 
Wright  V.  The  State,  7  Ind.  R.  324.-4  Blackf.  345.-8  ii 
626.-1  Eng.  169,  259.— Mart,  and  Yerg.  137. 

At  the  last  term  we  decided  there  had  been  a  lapse — an 
error  of  the  Circuit  Court.  The  record  does  not  show  that 
the  defendant,  in  any  manner,  waived  his  rights.  He  viras 
once  in  jeopardy,  and  in  consequence  thereof,  and  of  that 
error,  he  is  protected  by  the  constitution  from  being  again 
placed  in  jeopardy  for  the  same  offense.  The  Circuit  Court 
should  have  discharged  him. 
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Per  Ouriam* — The  judgment  is  reversed  with  directions  ^^v.  Term, 
to  the  Cireuit  Court  to  sustain  the  motion  and  discharge       1^59. 

the  defendant  from  custody.  Mwxbb 

X  Hughes  and  D.  W,  VoorheeSj  for  the  appellant.  Macklot. 

X  JE.  McDonald  and  J.  N.  Pierce j  for  the  state. 


I*  * 


Miller  and  Wife  v.  Macklot  and  Another. 

By  oar  practioey  a  waimit  of  attorney  to  confbM  a  judgment  10  entered  upon 
the  record  immediately  preceding  the  jadgment,  and  in  effect  becomes  a 
.part  of  it.  Hence,  where  the  warrant  contained  a  release  of  errors  and  a 
waiyer  of  the  right  of  appeal,  it  was  hdd,  that  the  defendant  conld  not  ap- 
peal in  TiolatioB  of  its  terms. 

APPEAL  from  the  St.  Joseph  Circuit  Court.  ^J;^»   ^ 

Hanna,  J. — A  complaint,  in  the  usual  form,  together 
with  a  promissory  note,  two  mortgages,  and  a  warrant  of 
attorney  to  confess  a  judgment,  were  filed,  and  an  appear- 
ance entered,  by  the  attorney  thus  authorized,  for  the  de- 
fendants, and  a  judgment  confessed  by  him,  and  a  fore- 
closure of  the  mortgages,  &c. 

Seven  errors  are  assigned,  to  which  several  assignments 
there  is  an  answer,  averring  that  said  appellants  are  estop- 
ped by  a  release  of  errors  contained  in  said  warrant  of  at- 
torney, from  all  right  of  appeal. 

To  this  answer  a  demurrer  is  filed,  which  presents  the 
first  question  for  our  decision. 

The.  language  used  in  the  instrument  is,  ^'and  we  here- 
by release  all  errors,  and  waive  all  right  of  appeal." 

The  attorney  who  appeared  for  said  defendants  and  con- 
fessed the  judgment,  did  not,  so  far  as  the  record  discloses, 
release  errors  or  waive  the  right  of  appeal,  unless  the  above- 
quoted  clause  in  the  warrant  of  attorney,  and  the  general 
confession  of  judgment  thereon,  had  that  effect. 

Our  statute  upon  the  subject  of  confessing  judgments 
has  reference  peculiarly  to  such  a  proceeding  where  no  ac- 
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Not.  Tenn,   tion  is  pending.    The  384th  section  is,  that  ^  The  debt  or 
■'•^^*      cause  of  action  shall  be  briefly  stated  in  a  writing,  to  be 
MiLUB     filed  and  copied  into  t^^e  judgment.    The  confession  shall 
Macklot.    operate  as  a  release  of  errors." 

It  is  evident  that  the  phraseology  here  used  has  applica* 
tion  more  immediately  to  confessions  made  in  person  by 
the  judgment-defendant  It  was  so  held  in  McPheeters 
V.  CampbeUj  5  Ind.  R.  108,  and  that  an  attorney  had  no 
power  to  waive  errors  and  the  right  to  an  appeal,  unless 
authorized  to  do  so  by  the  power  under  which  he  acted, 
and  that  this  statute  did  not  render  binding  the  act  of  an 
attorney  in  waiving  errors  where  he  was  not  so  authorized. 
But  that  case  does  not  decide  the  question  here  raised,  as 
the  appellant  supposes. 

Attorneys,  in  this  instance,  as  in  many  others,  have 
rested  satisfied  that  their  duty  to  their  clients  was  fully 
discharged  when  they  had  given  their  opinion  of  what  the 
law  ought  to  be,  without  taking  upon  themselves  the  trou* 
ble  of  finding  out,  from  the  authorities,  what  it  really  is. 
This  mode  of  practice,  whilst  it  is  exceedingly  convenient 
to  attorneys  who  may  be  pressed  with  business,  is  equally 
as  inconvenient  to  the  Court  required  to  give  a  written 
opinion,  and  often  results  in  a  delay  of  the  attorney's  busi- 
ness  at  the  expense  of  his  client. 

In  Cave  v.  Massey,  3  B.  and  C.  735  (10  Eng.  C.  L.  218), 
it  was  held  by  the  Court  of  King's  Bench,  that  where  a 
defendant  obtained  time  to  plead  in  Michaelmas  term,  on 
the  terms  of  giving  judgmeait  of  that  term,  it  must  mean 
an  available  judgment.  <^K  the  writ  of  error  had  been 
brought  then,  it  would  have  been  returnable  last  term* 
By  this  breach  of  engagement,  unless  we  quash  the  writ 
of  error,  the  defendant  would  gain  a  term."  The  writ  was 
set  aside. 

So  in  QUes  v.  Westy  in  the  same  Court,  2  Durnf.  and 
East,  183:  '^  The  defendant's  attorney  had  undertaken  that 
the  debt  should  be  paid  if  the  plaintiff's  attorney  would 
give  time,  which  the  latter  had  agreed  to  do,  provided 
no  delay  was  intended  on  the  other  side.  But  after  this 
agreement,  the  defendant  had  brought  a  writ  of  error. 
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The  Court  discharged  the  rtde,  considering  the  writ  of  er*   N*^-  Term, 
ror  as  sued  out  against  good  faith."  loo^* 

In  Baddely  v.  Skaflo^  8  Taunt  4^,  ""the  defendant  had  Millkb 
given  the  plaintiff  a  warrant  of  attorney,  &c.,  with  a  re-  Hacklot. 
lease  of  errors,  in  the  common  printed  form.  Default  hav- 
ing been  made,  and  the  time  for  entering  up  judgment 
having  expired,  the  plaintiff  sued  out  a  writ  of  scire  facias 
to  revive  the  judgment,  to  which  the  defendant  pleaded. 
The  cause  was  tried,  and  the  plaintiff  had  judgment; 
upon  which  the  defendant  brought  a  writ  of  error.*'  A 
rale  had  been  obtained  to  have  the  writ  of  error  set  aside. 
The  rule  was  made  absolute. 

These  decisions  appear  to  rest  upon  the  principle,  that 
it  would  be  a  species  of  bad  faith,  which  ought  not  to  be 
countenanced,  for  a  party,  in  violation  of  an  agreement 
not  to  do  so,  to  resort  to  a  writ  of  error. 

Under  our  statute  and  practice,  the  warrant  of  attorney 
is  copied,  or  entered  upon  the  record,  immediately  preced- 
ing, and,  in  effect,  becomes  a  part  of,  the  judgment.  We 
are  of  opinion,  therefore,  that  it  is  so  far  an  agreement, 
upon  the  part  of  the  defendant,  as  to  preclude  him,  at 
least  whilst  the  acts  of  the  attorney  have  been  within  his 
power,  from  his  appeal,  in  violation  of  its  stipulations  re- 
leasing such  right  The  plaintiff,  by  taking  his  judgment 
in  that  form,  accepts  the  agreement. 

In  the  case  at  bar,  there  are  none  of  the  errors  assigned, 
except  the  seventh,  that  the  estoppel  cannot  be  pleaded  to. 
The  seventh  is,  "that  the  Court  rendered  judgment  for  an 
amount  greater  than  authorized  by  said  power  of  attor- 
ney." 

The  answer  is  sufficient  to  all  the  assignments  of  error, 
except  the  seventh,  to  which  it  does  not  apply.  The  de- 
murrer is.  therefore,  overruled. 

As  to  the  seventh  assignment,  the  judgment  is  for  the 
amount  of  the  note  and  interest,  which  is  some  7  dollars 
more  than  the  sum  mentioned  in  the  power  of  attorney, 
as  being  the  amount  for  which  the  attorney  was  author- 
ized to  confess  judgment;  but  afterwards  that  amount  ap- 
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Not.  Term,   pears  to  have  been  remitted  by  an  entry  of  record.    We 
lo59.       ggg  UQ  error  in  this. 


McCoM)         Per  Curiam. — The  judgment  is  affinned  with  5  per  cent 
Thb  Ohio    damages  and  costs. 

mppi^Rai^       ^'  ^-  ^^^^'  f^'  *®  appeUants. 
BOAD  Co.        E.  JE^bert  and  X  A.  Liston^  for  the  appellees. 


< »»» » 


Me  Cord  v.  The  Ohio  and  Mississippi  Railroad  Coh< 

PANY. 


Suit  by  a  railroad  oompanj  upon  a  subscription  of  stock.  Answer,  1.  A  de- 
nial of  the  subscription.  2.  That  the  capital  stock  of  the  company  was 
fixed  by  the  act  of  incorporation  at  5,000,000  dollars,  in  shares  of  50  dol- 
lars each,  and  that  they  had  no  power  to  issne  certLficates  for  a  larger  sun, 
except  as  in  the  act  of  incorporation  provided  as  follows:  ''ProTlded,  that 
if  the  capital  stock  of  said  company  any  time  subscribed  shall  be  insufficient 
for  the  purposes  aforesaid,  of  this  act,  it  shall  and  may  be  lawful  for  the 
president  and  directors  of  said  company,  from  time  to  time,  to  increase  the 
said  stock,  by  the  addition  of  as  many  shares  as  they  may  deem  neoessaiy, 
for  which  they  may,  at  their  option,  cause  subscriptions  to  be  received  in  the 
manner  prescribed  by  them,  or  may  sell  the  same  for  the  benefit  of  the  com- 
pany." That  before  the  commencement  of  the  suit,  tiie  company  had  is- 
sued stock  to  the  amount  of  5,000,000  dollars,  in  shares,  &c,  and  that  said 
amount,  &c.,  was  sufficient,  &c.;  that  the  president,  &c.,  have  not,  at  any 
time  before  the  conmiencement  of  the  suit,  increased  the  capital  stock,  &c., 
beyond  that  amount,  nor  was  the  same  necessary,  &c.  3.  That  the  capital 
stock  was  limited  to  5,000,000  dollars,  and  no  more,  except,  ftc. ;  that  Ae 
plamtiffs  fraudulently  issued  stock  to  an  amount  exceeding  5,000,000  dol- 
lars, the  same  not  being  then  and  there  necessary,  &c.,  and  then  and  thereby 
rendered  the  original  subscription  to  the  capital  stock  of  the  company  of  no 
value,  and  reduced  the  market  price  of  the  stock,  &c. ;  wherefore,  &c.  Be- 
ply,  to  the  second  paragraph,  that  after  the  issue  of  the  stock  in  said  paia- 
graph  mentioned,  to  ih»  amount  of  5,000,000  dollars,  the  plaintiffs  ordered 
and  directed,  as  by  the  said  charter  was  authorized,  a  further  issue,  &c.,  to 
the  amount  of  1,500,000  dollars,  of  which,  500,000  dollars  has  been  issued, 
and  that  the  issue  of  the  further  sum  of  1,000,000  dollars  is  authorized;  and 
that  the  issue  of  said  additional  stock  was  necessary,  &c. 

Held,  1.  That  the  third  paragraph  of  the  answer  was  bad  on  demurrer. 

2.  That  the  issue  formed  upon  the  second  paragraph  of  the  answer  was  mate- 
rial; and  that  it  devolved  upon  the  plaintiffs  to  prove  that  the  stock  had 
been  increased  as  alleged  fn  their  reply. 


OF  THE  STATE  OF  INDIANA*  221 

APPEAL  from  the  Knox  Circuit  Court.  Not.  Term, 

WoRDEN,  J. — Suit  by  the  company  against  the  appellant       ^^^' 
on  a  stock  subscription.  McCord 

The  complaint  alleges  the  making  of  the  subscription,    Thx  Ohio 
setting  out  a  copy,  and  also  the  making  by  the  company  ^i^^^'j^ 
of  the  proper  calls,  and  notice  thereof  to  the  subscribers.        soab  Co. 

An  answer  of  three  paragraphs  was  filed,  viz.:  FViday, 

1.  A  denial  of  the  subscription  as  set  forth.  December  2. 

2.  That  the  capital  stock  of  the  plaintiffs  was  fixed  by 
their  act  of  incorporation  at  5,000,000  dollars,  in  shares  of 
50  dollars  each,  and  that  the  plaintiffs  had  no  power  to 
issue  certificates  of  stock  for  a  larger  sum  than  6,000,000 
dollars,  except  as  in  the  act  of  incorporation  is  provided, 
as  foUows:  ^^  Provided,  that  if  the  capital  stock  of  said 
company  any  time  subscribed  shall  be  insufificient  for  the 
purposes  aforesaid  of  this  act,  it  shall  and  may  be  lawful 
for  the  president  and  directors  of  said  company,  from  time 
to  time,  to  increase  the  said  stock  by  the  addition  of  as 
many  shares  as  they  may  deem  necessary,  for  which  they 
may,  at  their  option,  cause  subscriptions  to  be  received  in 
the  manner  prescribed  by  them,  or  may  sell  the  same  for 
the  benefit  of  the  company;"  that  before  the  commence- 
roent  of  the  suit,  the  plaintiffs  had  issued  stock  to  the 
amount  of  5,000,000  dollars,  in  shares  of  50  dollars  each, 
and  that  said  amount  of  capital  stock  was  sufficient  for 
the  purposes  contemplated  by  said  act  of  incorporation; 
that  the  president  and  directors  of  the  company  have  not, 
at  any  time  before  the  commencement  of  the  suit,  in* 

k 

creased   the  capital  stock  of  the  plaintiffs  beyond  the 
amount  of  5,000,000  dollars,  nor  was  the  same  necessary, 

3.  That  the  capital  stock  of  the  plaintiffs  was,  by  their 
act  of  incorporation,  limited  to  5,000,000  dollars,  and  no 
more,  except  as  in  the  second  paragraph  is  stated;  that 
the  plaintiffs  fraudulently  issued  stock  to  an  amount  ex- 
ceeding 5,000,000  dollars,  the-  same  not  being  then  and 
there  necessary  to  carry  out  the  objects  of  said  act  of  in- 
corporation, and  then  and  thereby  rendered  the  original 
subscription  to  the  capital  stock  of  the  company  of  no 
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Not.  Tenn,    value,  and  reduced  the  market  price  of  the  stock  from  its 
^0^9*      par  value  to  five  dollars  per  share  thereof;  wherefore,  &a 
McCoBD         To  the  second  paragraph,  the  plaintiffs  replied,  ^'that 
Thb  Ohio    after  the  issue  of  the  stock  in  said  paragraph  mentioned, 
«FFi^/^  to  the  amount  of  5,000,000  dollars,  the  plaintife  ordered 
ROAD  Ck>.    and  directed,  as  by  the  said  charter  was  authorized,  a  ftt> 
ther  issue  of  additional  stock  to  the  amount  of  1,500,000 
dollars,  and  that  of  said  additional  stock  only  500,000  dol- 
lars has  been  issued,  and  that  the  issue  of  the  further  sum 
of  1,000,000  dollars  is  authorized,  and  that  the  issue  of 
said  additional  stock  was  necessary  and  authorized  by  said 
charter." 

A  demurrer  was  sustained  to  the  third  paragraph  of  the 
answer,  to  which  exception  was  taken* 

Trial  by  jury;  verdict  and  judgment  for  the  plaintiffs, 
a  motion  for  a  new  trial  being  overruled. 

Three  points  are  relied  upon  to  reverse  the  judgment — 

1.  The  overruling  of  the  demurrer* 

2.  Erroneous  instruction  to  the  jury. 

3«  The  refusal  of  the  Court  to  grant  a  new  trial. 

We  are  of  opinion  that  the  demurrer  was  properly  sus- 
tained to  the  third  paragraph  of  the  answer*  It  was  evi- 
dently the  province  of  the  president  and  directors  of  the 
company  to  judge  of  the  necessity  of  issuing  the  addi* 
tional  stodc;  and  although  they  may  have  judged  incor* 
rectly  as  to  the  necessity  of  issuing  this  stock,  their  act,  in 
so  doing,  is  not  necessarily  fraudulent.  Fraud  is  charged 
in  the  paragraph  in  general  terms,  but  that  is  insufficient. 
The  particular  acts  and  circumstances  of  fraud  should 
have  been  set  out  Webster  v.  Parker^  7  Ind.  R.  185, — 
Keller  v.  Johnson^  11  id.  337.  It  is  unnecessary  to  inquire 
whether  the  paragraph  is  otherwise  sufficient. 

Objection  was  made  to  the  admissibility,  and  to  the 
sufficiency  of  certain  evidence  offered  and  received  in  sup- 
port of  the  allegations  concerning  the  calls  and  notice. 
As  these  allegations  were  not  denied  by  the  answer,  they 
must  be  taken  as  true,  and  therefore  it  is  immaterial  wfae- 
ther  the  evidence  was  admissible,  or  whether  it  would  have 
been  sufficient  had  the  allegations  been  denied. 
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On  the  trial,  there  waa  no  evidence  offered  that  the  pre-   Nov-  Teitn, 
sident  and  directors  of  the  company  had  increased  their      ^^^' 
capital  stock  beyond  the  5,000,000  dollars  provided  for  in     McCobd 
the  charter,  as  was  alleged  in  the  replication  to  the  second    Tbb  Obxo 
paragraph  of  the  answer.  ^"^j  ^""* 

The  CkNirt  gave  the  jury  the  following  charge,  to  which     »oai>  Co. 
the  defendant  excepted,  viz»: 

'^It  is  immaterial  for  the  jury  to  inquire  as  to  whether 
the  capital  stock  of  the  company  was  increased  or  not." 

It  is  claimed  by  the  counsel  for  the  appellees  that  the 
issue  formed  upon  the  second  paragraph  of  the  answer, 
was  wholly  immaterial,  and,  therefore,  that  the  charge  was 
correct  We  do  not,  however,  coincide  in  this  view  of  the 
[deading.  K,  as  aUeged  in  the  answer,  the  company  had 
already  issued  stock  to  the  full  amount  of  5,000,000  dol- 
lars, provided  for  in  the  charter,  they  had  none  left  to  vest 
in  the  defendant  upon  his  payment  of  the  subscription, 
unless  the  amoxmt^)f  the  stock  had  been  increased  by  the 
president  and  directors  of  the  company.  Without  such 
increase,  certificates  of  stock  issued  by  the  officers  of  the 
company  would  be  unauthorized  and  void.  Pierce  on 
Railroad  Law,  130,  et  seq.  Now,  we  take  it  to  be  clear, 
that,  although  the  tender  of  a  certificate  of  stock  to  a  sub- 
scriber is  not  necessary  before  suit  on  the  subscription,  yet 
DO  recovery  can  be  had  unless  the  company  is  in  a  condi- 
tion that  the  subscriber  for  stock,  upon  the  payment  of  his 
subscription,  may  receive  his  stock  and  become  entitled  to 
the  rights  of  a  stockholder.  How  can  that  be  the  case, 
where  the  entire  amount  of  the  stock  authorized  by  the 
charter  has  been  taken  and  issued  to  other  subscribers? 
Suppose,  in  the  present  case,  the  charter  of  the  company 
had  absolutely  limited  the  stock  to  the  amount  of  5,000,000 
dollars,  instead  of  permitting  the  president  and  directors 
to  increase  it.  It  would  probably  not  be  contended  that 
after  the  whole  amount  had  been  taken  and  issued,  a  per- 
son having  subscribed,  but  not  having  paid  or  received  any 
stock,  could  be  compelled  to  pay  his  subscription.  He 
could  not  be  compelled  to  pay  unless  the  company  could 
furnish  him  with  that  for  which  he  subscribed,  which,  in 
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Not.  Teim,  the  case  supposed,  they  could  not  do,  for  the  reason  that 
^^^*  the  entire  authorized  capital  stock  has  been  taken  and 
issued  to  mo^e  prompt  subscribers.  If  the  company  has 
not  increased  their  stock,  through  the  action  of  their  presi« 
dent  and  directors,  they  stand,  so  far  as  the  appellant  is 
concerned,  as  if  their  stock  were  absolutely  limited  to  the 
5,000,000  dollars  already  issued.  The  appellant  should 
not  be  compelled  to  pay  his  subscription,  trusting  to  the 
president  and  directors  of  the  company  to  increase  the 
stock  that  he  may  have  the  benefit  of  it.  The  president 
and  directors  might  not  see  proper  to  make  the  increase, 
and  indeed  such  i&crease  might  not  be  deemed  necessaiy 
for  carrying  out  the  purposes  of  the  charter.  The  whole 
amount  of  the  capital  stock  provided  for  by  the  charter, 
having  been  taken  up  and  issued,  we  think  an  increase  of 
the  stock  as  provided  for  in  the  charter,  a  condition  prece- 
dent to  the  right  of  collecting  further  subscriptions.  If 
the  capital  stock  has  been  increased,  as  alleged  in  the  re- 
plication, it  devolved  upon  the  company  to  make  proof  of 
the  fact. 

The  issue,  in  our  opinion,  was  not  immaterial,  and  the 
charge  of  the  Court  was  wrong. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

D.  McDonald  and  A.  O.  Porter ^  for  the  appellant. 

S.  Judahy  for  the  appellees. 


'•»  • 


Smith  and  Others  v.  Johnson.* 


^riday  APPEAL  from  the  Vtffo  Circuit  Court 

Per  CkirianL — We  think  the  judgment  in  this  case  must 
be  reversed,  and  the  cause  remanded  for  a  further  trial,  for 


*  This  case  waa  first  decided  May  27,  1857.    A  potitioii  for  a  Rhearing, 
filed  on  tho  16th  of  June,  of  that  year,  was  granted. 
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error  in  the  Court  below  in  refusing  intstructions  to  the   Not.  Term, 
jury.    We  think  there  was  some  evidence  to  which  the  in-      1^8S9» 
struction  refused  might  have  been  applicable;  and  the  case       Scott 
is  not  so  clear  on  the  evidence  as  to  authorize  us  to  decide      Soott. 
the  case  upon  [it],  regardless  of  the  error  of  the  Court  above 
stated. 

The  judgment  is  reversed  with  costs.     Cause  remanded, 
&c 

X  P.  Usher^  for  the  appellants. 

&  B.  Gookins^  for  the  appellee. 


^••'  > 


Scott  v.  Scott.  145  m' 

At  common  law,  the  husband,  at  marriage,  became  entitled  to  the  wife's  per- 
sonal property  as  absolutely  as  if  he  had  purchased  it  from  a  third  person; 
bat  the  mle  has  been  abrogated  in  this  state  by  1  B.  S.  p.  821,  \  5,  and  Acts 
1853,  p.  57,  \  5. 

The  latter  enactment  is  not  nnconstitntional. 

By  these  statutes,  the  wifb  cannot  conyey  her  personal  property  without  the 
consent  of  her  husband;  but  otherwise  she  is  as  fully  entitled  to  the  use, 
possession,  and  control  of  her  separate  personal  property  as  if  she  were  un- 
married; and  this  right  exists  as  against  the  husband,  as  well  as  against  the 
world  at  large. 

The  wife  may  sue  her  husband  in  respect  of  such  separate  property. 

APPEAL  from  the  Orange  Court  of  Ck>mnion  Pleas.  /Wrfay, 
WoRDBN,  J- — Complaint  by  Nancy  against  Charles^  al-  ^^^^^^"""^  *• 
leging,  in  substance,  that  on  the  Slst  of  December^  1856, 
she  intermarried  with  the  defendant;  that  at  the  time  of 
the  marriage  she  was  possessed,  in  her  own  right,  of  certain 
articles  of  personal  property,  describing  them,  such  as  cattle, 
horses,  hogs,  chickens,  farming  implements,  household  for* 
niture,  &c.,  and  that  she  took  the  property  with  her  to  use 
as  her  own;  Ihat  afterwards,  the  defendant  fraudulently 
took  and  converted  the  property  to  his  own  use,  and  de« 
prived  the  plaintiff  of  the  use  and  enjoyment  thereof;  that 
the  defendant  cruelly  mistreated  and  abused  her,  so  that 
Vol.  XIIL— 15 
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Not.  Term,  she  could  no  longer  live  with  him,  and  was  compelled  to 
^Q^^*  leave  him ;  that  he  fraudulently  refused  to  permit  her  to 
SooTT  take  away  her  property,  but  unlawfully  detains  the  same 
Scott.      f^m  her;  wherefore,  &c 

On  motion  of  defendant,  that  portion  of  the  complaint 
was  ordered  to  be  stricken  out  ^^  which  refers  to  the  ill  treat* 
ment  of  the  plaintiff." 

The  defendant  demurred  to  the  complaint,  assigning  for 
cause,  that  the  plaintiff  had  not  the  legal  capacity  to  sue 
the  defendant,  and  that  the  complaint  did  not  state  facts 
sufficient,  &c.  The  demurrer  was  overruled,  and  the  de» 
fendant  excepted. 

Thereupon,  an  answer  was  filed  denying  the  allegations 
of  the  complaint,  except  the  marriage. 

Trial  by  jury;  verdict  for  the  plaintiff  for  251  dollars,  50 
cents.     Motion  for  a  new  trial  overruled,  and  judgment. 
The  errors  assigned  are — 

1.  That  the  Court  erred  in  overruling  the  demurrer  to 
the  complaint. 

2.  The  verdict  is  defective  in  not  responding  to  the  is- 
sues joined;  and, 

3.  The  Court  erred  in  overruling  a  motion  for  a  new 
trial. 

The  first  question  presented,  relates  to  the  sufficiency  of 
the  complaint.  Before  examining  the  point  as  to  the  legal 
capacity  of  a  wife  to  sue  her  husband,  we  will  inquire  into 
her  rights  respecting  the  property  involved. 

At  common  law,  the  husband,  upon  marriage,  became 
entitled  to  the  wife's  personal  property,  as  absolutely  as  if 
he  had  purchased  it  from  a  third  person. 

But  this  rule  of  the  common  law  has,  in  this  state,  been 
abrogated  by  legislative  enactments.  By  §  5,  1  R.  S.  p. 
321,  it  is  enacted  that  <^  No  lands  of  any  married  woman 
shall  be  liable  for  the  debts  of  her  husband;  but  such  lands 
and  the  profits  therefrom,  shall  be  her  separate  property,  as 
fully  as  if  she  was  unmarried;  provided,  that  such  wife 
shall  have  no  power  to  encumber  or  convey  such  lands, 
except  by  deed  in  which  her  husband  shall  join." 

By  ^  5,  Acts  1853,  p.  57,  it  is  enacted  that ''  The  personal 
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property  of  the  wife,  held  by  her  at  the  time  of  her  mar-   Nor^Tenn, 
riage,  or  acquired  during  coverture,  by  descent,  devise,  or       •^^^^' 
gift,  shall  remain  her  own  property  to  the  same  extent,  and       Soott 
nnder  the  same  rules,  as  her  real  estate  so  remains."  Scott. 

We  may  remark,  in  passing,  that  an  objection  is  made 
to  the  constitutionality  of  the  latter  enactment,  on  the 
ground  that  the  title  to  the  act  is  insufficient.  This  stat* 
ute  was  held  to  be  constitutional  in  WUkins  v.  MiHerj  9 
Ind.  R.  100.  It  was  so  recognized  in  Reese  v.  Cochran^  10 
Ind.  R.  195,  and  a  number  of  other  cases  since  decided* 
Whatever  doubt  there  may  have  been  as  to  the  validity  of 
this  enactment,  it  has  been  too  often  acted  upon  as  valid, 
to  permit  a  reexamination  of  the  question. 

By  the  latter  statute,  the  personal  property  of  the  wife, 
held  by  her  at  the  time  of  her  marriage,  &C.,  shall  remain 
her  own  property  to  the  same  extent,  and  under  the  same 
rales,  as  her  real  estate  so  remains.  How  is  it  with  her 
real  estate?  The  statute  first  above  quoted  answers,  that 
it "  shall  be  her  separate  property  as  fully  as  if  she  was  tin- 
married.''  As  she  cannot  convey  her  real  property  without 
the  consent  of  her  husband,  and  as  she  holds  her  personal 
with  the  same  extent  of  right  as  her  real  estate,  she  cannot 
convey  her  personal,  without  the  consent  of  her  husband. 
Reese  v*  Cochranj  supra.  From  the  foregoing  statutory 
provisions  it  is  apparent  that  the  wife  is  fully  entitled  to 
the  use,  possession,  and  control  of  such  personal  property 
as  is  mentioned  in  the  statute,  as  fully  as  if  she  were  un- 
married, and  this  right  exists  not  only  as  against  the  world 
at  large,  but  equally  as  against  her  husband.  If  the  hus- 
band, or  the  husband  and  wife  jointly,  were  entitled  to  the 
possession  and  control  of  the  property,  how  could  the 
wife's  right  exist  as  fully  as  if  she  were  unmarried?  Hie 
statute  makes  such  property  her  own,  separate  property. 
In  respect  to  such  property,  she  is  entirely  independent  of 
her  husband,  and  may  possess,  enjoy,  control^  and,  in  short, 
do  anything  with  it  which  she  pleases,  except  to  dispose  of 
it  without  her  husband's  consent.  This  is  a  decided  inno- 
vation upon  the  principles  of  the  common  law,  but  we  see 
no  other  construction  thai  can  be  properly  pat  upon  the 
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Not.  Tenn,    statutes  in  question.     This  construction  is  sustained  by 
1859,      authority, 

Scott  In  Darby  v.  CaUaghan^  16  N.  Y.  Court  of  Ap.  71,  it  was 

Scott.  held,  under  statutes  not  unlike  our  own,  that  a  married 
woman,  being  entitled  to  a  leasehold  estate,  might  bring 
an  action  in  her  own  name  to  recover  it.  The  Court  say 
(p.  76):  "The. statute  has  changed  the  law,  •  ♦  •  and 
made  all  property  held  by  a  married  woman  at  the  time  of 
her  marriage,  or  acquired  by  her  subsequently,  hers  abso- 
lutely, and  has  enabled  her  to  use,  control,  enjoy,  and  dis- 
pose of  it,  independently  of  her  husband,  and  as  her  sepa- 
rate property." 

The  rights  of  a  married  woman  to  property,  under  the 
statute,  are  very  analogous,  if  not  precisely  the  same  as  her 
rights  formerly  in  equity,  to  property  which  she  may  have 
received  by  gift,  devise,  or  marriage  settlement,  to  be  held 
"to  her  separate  use."  A  Court  of  equity  would  always 
protect  her  in  the  enjoyment  of  such  property  as  against 
the  husband  as  well  as  others. 

Thus,  in  Bennett  v.  Davis,  2  P.  WilL  316,  a  wife  having 
lands  devised  to  her  for  her  separate  use  in  fee,  and  her 
husband  becoming  bankrupt,  the  lands  were  assigned  by 
the  commissioners  of  bankruptcy  to  one  Davis,  in  trust 
for  the  creditors.  The  husband  and  Davis  were  decreed 
to  convey  to  a  trustee  for  the  use  of  the  wife. 

A  more  modem  case  is  that  of  Anderson  v.  Anderson,  2 
IVL  and  K.  427.  There,  a  testator  bequeathed  leasehold 
property  to  his  daughter  for  her  own  and  sole  use,  firee  of 
control  of  any  present  husband  or  any  husband  to  come. 
The  daughter  was  unmarried  at  the  date  of  the  will,  and 
at  the  death  of  the  testator.  She  married  without  a  settle- 
ment, and  having  shortly  afterwards  separated  from  her 
husband,  she  filed  a  bill  against  him,  claiming  to  be  en« 
titled  to  the  leasehold  property  bequeathed  to  her  separate 
use.  Heldj  that  she  was  so  entitled;  and  a  conveyance  to 
the  plaintiff,  to  her  sole  and  separate  use,  was  directed  ac- 
cordingly. 

In  Vizonneau  v.  Pegram,  2  Leigh,  183,  it  was  held,  that 
a  feme  covert,  qaoai  property  settled  to  her  separate  use, 
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is  a  femt  soUj  and  has  a  right  to  dispose  of  all  her  sepa-   ^o^-  '^^^rm, 
rate  personal  estate,  and  the  profits  of  her  separate  real,  in       ^^^* 
the  same  manner  as  if  she  were  a  feme  sole,  unless  the       8cott 

T. 

power  of  alienation  be  restrained  by  the  instrument  creat-  Scott. 
ing  their  separate  estate.  The  fact  that  the  statutes  do 
not  permit  an  alienation,  by  a  feme  covert,  of  her  property 
without  the  consent  of  her  husband,  does  not  in  the  least 
interfere  with  her  right  to  the  possession,  use,  and  control 
of  it.  In  many  instances  she  had  not  the  power  formerly 
to  alienate  property  held  by  her  for  her  separate  use. 

Thus,  in  TuUett  v.  Armstrong,  1  Beav.  1,  it  was  held 
that  if  a  gift  be  made  to  a  woman  for  her  sole  and  separ 
rate  use,  without  more,  she  has,  during  coverture,  an  alien- 
able  estate,  independent  of  her  husband.  If  the  gift  be 
made  to  her  separate  use,  without  power  to  alienate,  she 
has,  during  coverture,  the  present  enjoyment  of  an  unalien- 
able estate. 

Afterwards,  in  Bogget  v.  Meuz,  1  Phil.  627,  it  was 
said  by  the  chancellor,  that  ^'  After  the  case  of  TuUett  v. 
Armstrong,  there  can  be  no  doubt  about  the  doctrine  of 
this  Ck>urt  respecting  the  property  given  to  the  separate 
use  of  a  married  woman.  •  •  •  •  The  object  of  the 
doctrine  was  to  give  a  married  woman  the  enjoyment  of 
property  independent  of  her  husband;  but  to  secure  that 
object,  it  was  absolutely  necessary  to  restrain  her  during 
coverture,  from  alienation.^ 

Many  other  cases  might  be  cited,  were  it  necessary,  to 
show  that  before  the  passage  of  the  statutes  in  question,  a 
married  woman  might  hold  property  to  her  separate  use, 
independently,  and  beyond  the  control  of  her  husband, 
without  the  power  of  alienation.  The  statutes  seem  to 
adopt  this  equitable  doctrine  in  respect  to  all  her  property 
both  real  and  personal,  held  by  her  at  the  time  of  her  mar^ 
riage,  or  acquired  during  coverture,  in  the  manner  specified 
in  the  statute,  leaving  it  hers  in  all  respects  as  fully  as  if 
she  had  remained  unmarried,  requiring  only  the  assent  of 
the  husband  to  an  alienation. 

Regarding  the  plaintiff  as  being  entitled  to  the  property 
in  question  as  fully  as  if  she  were  unmarried,  as  against 
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Not.  Term,  her  hnsband,  as  well  as  against  all  other  persons,  it  remains 
^^^'  to  inquire  whether  she  can  sue  him  with  respect  to  the 
SooTT       property. 

Scott.  Section  8  of  the  code,  provides  that  "  When  a  married 

woman  is  a  party,  her  husband  must  be  joined  with  her; 
except, 

"  First  When  the  action  concerns  her  separate  property, 
she  may  sue  alone. 

'*  Second.  When  the  action  is  between  herself  and  hus- 
band, she  may  sue  or  be  sued  alone,"  &c. 

This  section  seems  fully  to  warrant  the  suit.  This  was 
virtually  determined  in  the  case  of  Wilkins  v.  Miller j  svpr<L 
It  is  suggested  that  this  section  should  be  construed  to 
authorize  her  t6  sue  her  husband  for  divorce  and  alimony 
only.  We  cannot,  however,  agree  to  this  construction,  as 
it  is  evident  that  the  legislature  intended  to  permit  her  to 
sue  her  husband  or  any  one  else,  in  respect  to  her  separate 
property.  After  the  passage  of  the  code,  the  legislature 
provided,  in  effect,  that  her  personal  property  should  be  her 
separate  property,  and  it  follows  that  she  may  sue  her  hus- 
band or  any  one  else,  in  respect  to  it.  It  is  no  new  thing 
that  a  wife  may  sue  her  husband  in  respect  to  her  separate 
property.  Anderson  v.  Anderson^  supra.  As  long  ago  as 
the  time  of  Lord  Macclesfield,  it  was  said  by  him,  in  a 
case  concerning  a  bond  given  by  the  wife  to  the  husband 
before  their  marriage,  '4t  is  unreasonable  that  the  inter- 
marriage upon  which  alone  the  bond  is  to*  take  effect, 
should,  itself,  be  a  destruction  of  the  bond,  and  the  foun- 
dation of  that  notion  is,  that  in  law,  the  husband  and  wife 
being  one  person,  the  husband  cannot  sue  the  wife  on  this 
agreement,  whereas  in  equity  it  is  constant  experience  that 
the  husband  may  sue  the  wife,  or  the  wife  the  husband, 
and  the  husband  might  sue  the  wife  on  this  very  agreement 
in  the  principal  case."     Cannel  v.  Buckley  2  P.  WilL  243. 

Whether  these  provisions  of  the  statute  are  wise  and 
salutary,  and  calculated  to  promote  the  harmony  of  domes- 
tic life,  preserve  the  sacredness  of  the  marriage  relation, 
and  promote  the  real  interests  of  those  for  whose  benefit 
they  were  intended,  are  questions  not  for  the  determina- 
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tion  of  the  Courts.    If  experience  shall  prove  them  to  be   ^^^  Tenn, 
unwise  and  impolitic,  the  body  only  that  enactedi  can  re-       ^°^^' 
peal  or  modify  them.  Scott 

The  demmrrer  to  the  complaint  was  conectly  overruled.       Soott. 

The  second  error  assigned,  in  relation  to  the  insufficiency 
of  the  verdict,  is  based  upon  the  supposition  that  there 
were  two  paragraphs  in  the  complaint.  Such  is  not  the 
case.  There  was  a  complaint  filed  originally,  and  after* 
wards  an  amended  complaint  was  filed,  containing  the 
facts  in  substance  as  hereinbefore  stated.  This  amended 
complaint  took  the  place  of  the  original,  and  was  the  one 
upon  which  issue  was  joined  and  the  verdict  rendered. 
The  verdict  seems  to  be,  in  all  respects,  sufficient. 

The  motion  for  a  new  trial  was  predicated,  amongst 
other  things,  upon  supposed  erroneous  instructions  to  the 
jury.  No  objection  has  been  pointed  out  except  upon  the 
general  question  as  to  the  right  of  the  plaintiff  to  the  pro- 
perty, and  we  think  the  instructions  in  this  respect  right. 

It  is  also  objected  that  there  was  no  proof  of  a  conver- 
sion of  the  property  by  the  defendant.  There  was  proof 
that  the  plaintiff  had  separated  from  the  defendant,  and 
evidence  from  which  the  jury  might  have  inferred  that  he 
refused  to  permit  her  to  take  her  property.  We  cannot 
disturb  the  finding  of  the  jury  on  the  evidence.  The  plain- 
tiff being  entitled  to  the  property,  if  the  defendant  refused 
to  permit  her  to  take  it  away,  it  follows  that  she  could  re- 
cover it,  or  its  value.  It  is  the  unanimous  opinion  of  the 
Court,  that  the  judgment  must  be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  Collins^  J.  Coz^  and  X  Papne,  for  the  appeUant. 

C.  L.  Dunham  and  H.  Heffren^  for  the  appellees. 
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Stanley  and  Another  v.  Peeples  and  Others. 


A  demurrer  to  a  complaint  for  a  new  trial,  stating  that  the  complaint  "does 
not  contain  and  set  forth  sufficient  fects  to  enable  the  plaintifis  to  enstiin 
said  action^''  though  not  strictly  formal,  is  substantially  sufficient. 

An  application  for  a  new  trial  may  be  made  by  complaint,  where  the  cause  for 
the  application  is  discorered  after  the  term  at  which  the  decision  was  ren- 
dered; bnt  the  cause  thus  disooTcred  must  have  had  an  existence  at  the  time 
of  the  decision. 

To  entitle  a  party  to  a  new  trial  after  the  term,  ho  must  show  sufficient  matter 
to  hare  entitled  him  to  a  new  trial  if  applied  for  in  term. 

Error  in  the  judgment  upon  the  original  complaint,  is  not  a  sufficient  eanse 
for  a  new  trial  after  tenn.  It  is  too  general;  it  does  not  show  wherein  the 
errors  consisted,  nor  that  they  were  unknown  to  the  party  during  tenn. 


Friday, 
December  2. 


APPEAL  from  the  Marshall  Circuit  Court 
Davison,  J. — In  February^  1853,  Hugh  Peeples^  and  his 
children,  Buscmmh^  WilUam,  Samuel^  Oeorge^  Daniel^  and 
John^  brought  this  action  against  the  appellants,  who  were 
the  defendants,  to  set  aside  the  sale  of  a  tract  of  land  in 
Marshall  county.  The  case  made  by  the  pleadings  is  as 
follows: 

Patsey  Peeples^  the  wife  of  Hugh  Peeples^  and  mother 
of  the  above-named  children,  owned  the  land  in  contest 
In  Marchj  1850,  Hugh  started  for  Califomiaj  intending  to 
be  absent  two  years;  but  he  returned  in  one  year  and 
ten  months.  Soon  after  he  started,  Patsey^  his  wife,  died, 
leaving  the  said  children  her  heirs  at  law;  and  about  three 
months  thereafter,  viz.,  in  June^  1850,  Ira  SUmley^  one  of 
the  defendants  below,  and  one  of  the  appellants,  instituted 
a  suit  in  chancery  in  the  Marshall  Circuit  Court  against 
Hugh  Peeples  and  his  children,  which  resulted  in  a  recoY* 
ery  against  him  for  596  dollars,  and  a  decree  that  for  the 
payment  thereof,  the  land  in  question  be  sold,  &:;c.  Upon 
that  decree  an  order  of  sale  was  issued,  by  virtue  of  which 
the  land  was  offered  for  sale,  and  Stanley  purchased  it  for 
400  dollars,  entered  a  credit  upon  the  decree  for  the  pur- 
chase-money, and  received  a  deed  pursuant  to  the  sale. 
After  this,  Stanley  sold  and  conveyed  the  same  land  to 
one  William  Ourtis^  who  took  possession,  &c.     The  plain- 
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tifb  aver  that  the  proceedings  which  resulted  in  the  above   ^o^-  Tenn, 
decree  were  fraudulent  and  void;  that  JBb^h  Peeples  had       ^S^' 
no  notice  of  the  suit  in  which  it  was  rendered;  that  the     Stavlbt 
children  were  infants  and  no  guardian  was  appointed,  &c.;     Pxarxsa. 
and  that  OyriiSy  when  he  purchased,  had  full  notice,  &c. 
And,  further,  it  is  ayerred  that  he,  Curtis^  bought  the  land 
for  500  doUars,  but  had  not,  at  the  commencement  of  the 
suit,  paid  the  purchase^money.    The  relief  prayed  is,  that 
the  decree  in  chancery,  and  the  sale  under  it,  be  vacated, 
&C.,  and  that  the  plaintiffs'  title  be  quieted,  &c. 

The  issues  were  submitted  to  the  Court,  and  final  judg- 
ment rendered  for  the  defendants. 

Within  one  year  after  the  rendition  of  this  judgment, 
the  plaintiffs  filed  a  complaint  for  a  new  trial,  wherein, 
after  reciting  substantially  the  above  proceedings,  they  al- 
lege that  the  defense  set  up  to  their  action  was  founded 
alone  on  said  decree  in  chancery  referred  to  in  their  com- 
plaint; that  that  decree,  since  the  rendition  of  said  judg- 
ment, was,  by  the  Supreme  Court,  at  its  May  term,  1856, 
reversed  and  set  aside,  and,  should  a  new  trial  be  granted 
to  them,  they  would  be  able  to  sustain  their  original  com- 
plaint against  said  defendants,  and  that  they,  the  defend- 
ants, could  make  no  defense.  The  plaintiffi  further  say, 
that  the  judgment  of  the  Circuit  Court  was  and  is  erro- 
neous in  law;  wherefore  they  pray  that  it  be  set  aside  and 
a  new  trial  granted,  &c. 

To  this  complaint  for  a  new  trial,  the  defendants  de- 
murred, and  for  cause  of  demurrer  alleged  that  the  same 
''does  not  contain  and  set  forth  sufficient  facts  to  enable 
the  plaintiffs  to  sustain  said  action;"  but  their  demurrer 
was  overruled. 

Answers  were  then  filed,  which,  on  demurrer,  were  ad- 
judged insufficient,  and  there  was  judgment  in  favor  of 
the  plaintifis,  granting  them  a  new  trial,  &c. 

Thereupon  the  plainti&  filed  a  supplemental  complaint, 
setting  up  the  reversal  of  the  decree  in  chancery  by  the 
Supreme  Court,  to  which  supplemental  complaint  there 
was  a  demurrer  overruled,  when  the  plainti£b  withdrew 
their  replies  to  defendants'  answers  to  the  original  com- 
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Not.  Teim,   plaint,  and  demurred  to  said  answers,  which  demurrer  was 
^^^'      sustained,  and  final  judgment,  setting  aside  the  sale  of  the 

Stahlbt     land,  &c.,  rendered,  &o. 

PUBpLBs.  The  error  mainly  relied  on  for  the  reversal  of  thb  judg* 
ment,  relates  to  the  action  of  the  Oourt  in  overruling  the 
demurrer  to  the  complaint  for  a  new  trial.  It  is  insisted, 
however,  that  that  demurrer  is  defective  in  point  of  form, 
and  for  that  reason  could  not  be  sustained.  It  says  the 
complaint  ^'does  not  contain  and  set  forth  sufficient  facts 
to  enable  the  plaintiffs  to  sustain  said  action.''  This  is 
not,  it  is  true,  in  the  precise  form  pointed  out  in  the  act 
relative  to  pleadings,  &c.,  nor  is  it  essential  that  it  should 
be.  Section  50  of  that  act  points  out  six  causes  of  de- 
murrer, and  if  either  be  substantially  averred,  the  demm^ 
rer  itself  wiU  be  held  unobjectionable.  2  R.  S.  p.  38d — 
Lagow  V.  NeUsatti  10  Ind.  R.  183. — Uie  State  v.  Leack^  id, 
308.  In  this  instance,  the  fifth  statutory  cause  of  demur- 
rer, namely,  ^Hhat  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,"  is,  in  our  opinion, 
sufficiently  alleged. 

As  we  have  seen,  the  complaint  in  question  presents 
two  causes  for  a  new  trial— 

1.  The  reversal  of  the  decree  in  chancery  by  the  Su- 
preme Oourt. 

2.  Error  in  the  judgment  in  favor  of  the  defendants 
upon  the  original  complaint. 

The  code  enumerates  eight  cases,  in  either  of  which  a 
new  trial  may  be  granted,  and  provides,  as  a  general  rule, 
that  ^the  application  for  a  new  trial  must  be  made  at  the 
term  the  verdict  or  decision  is  rendered."  There  is,  how- 
ever, another  provision  which  authorizes  the  party,  where 
the  causes  for  a  new  trial  are  discovered  after  the  term, 
and  within  one  year  after  final  judgment,  to  make  such 
application  by  filing  his  complaint.  Sec  2  R.  S.  pp.  117, 
119,  §§  362,  354,  856.  Here,  the  application  was  made 
after  the  term  at  which  the  decision  was  rendered;  and 
the  only  question  to  settle  is,  were  the  alleged  causes  suffi* 
cient  to  authorize  the  new  trial?  If  they  were  not,  then 
the  proceedings  subsequent  to  the  demurrer  are  erroneous. 
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The  first  alleged  cause,  namely,  the  reversal  of  the  de-  Not.  Term, 
cree  in  chancery,  did  not  exist  at  the  time  of  the  trial       ^^^* 


aod  judgment  upon  the  original  complaint.  Hence,  it  is  Thx  Boakd 
insisted  that  upon  that  cause  a  new  trial  could  not  be  sioskbs,  &€. 
properly  granted.  This  position  seems  to  be  correct.  An  ^rniMJu 
application  for  a  new  trial,  under  the  statute,  may,  it  is 
troe,  be  made,  where  the  cause  for  such  application  is  dis- 
covered after  the  term  at  which  the  decision  was  rendered; 
still  the  cause  thus  discovered  must  have  had  an  existence 
at  the  time  of  the  decision.  To  entitle  a  party  to  a  new 
trial  after  the  term,  he  must  show  sufficient  matter  to  have 
entitled  him  to  a  new.  trial  if  applied  for  in  the  term.  Nor 
does  it  appear  that,  in  this  instance,  a  new  trial  was  at  all 
necessary  to  the  protection  of  the  plaintiffs'  rights  or  the 
furtherance  of  justice;  because  the  decree  in  chancery  be- 
ing reversed,  the  judgment  upon  their  complaint  was  a 
nullity,  and  it  was  competent  for  them  to  prosecute  a  new 
action  for  restitution  of  the  land. 

The  second  ground  upon  which  a  new  trial  is  sought,  is 
also  insufficient;  because  it  is  not  sufficiently  specific  It 
does  not  show  wherein  the  errors  in  the  judgment  con- 
sisted; and,  moreover,  we  must  presume  that  such  errors, 
if  any  exist,  were  known  to  the  plaintiffs  during  the  term 
at  which  the  decision  was  rendered. 

The  judgment  granting  a  new  trial  must  be  reversed* 

Per  Curiam. — The  judgment  is  reversed  with  costs* 
Cause  remanded,  &c. 

C  IL  ReevCj  for  the  appellants. 


'•»■ » 


The  Board  of  Commissioners  of  Jasper  County  t;. 

Spitler* 


18    286' 
t47    4W 


18    236 
16S    188 


The  legifilatiire  may  delegate  the  power  to  organize  new  connticB. 
The  act  of  March,  1857,  upon  this  subject,  is  not  in  conflict  with  aayproTision 
of  the  eonstitatlon.    No  legisladTe  power  is  delegated  by  tiiat  act. 
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Not.  Tens, 

1859. 

Tns  BoA]u> 

OF  COMMIS- 

SI0NEX8,  &0. 
T. 

Spitlbx. 


A  single  conntjr  Gontaming  the  requisite  area,  maj  be  divided  under  die  act, 
by  its  own  board  of  oommissionere,  acting  throngh  a  single  oommittee  of 
freeholders. 

The  Conrts  will  take  notice  jndiciallj  of  the  area  of  an  established  county. 

For  the  caoses  for  which  a  writ  of  prohibition  may  be  allowed,  Ifae  Courts 
most  look  to  the  common  law. 

Under  onr  system  of  procedure,  the  writ  can  only  be  used  "to  command  the 
judge  and  parties  of  a  suit  in  an  inferior  Court,  to  cease  the  prosecution 
thereof,  upon  a  suggestion  that  the  cause  originally,  or  some  coUatend  mat- 
ter arising  therein,  does  not  belong  to  that  jurisdiction,  bat  to  the  oQgnizance 
of  some  other  Court." 

Thus  the  writ  will  not  be  granted  to  preyent  a  county  board  from  entering  sn 
order  for  the  establishment  of  a  new  county,  under  the  act  of  1/ay,  1857. 
An  appeal  is  the  proper  remedy. 


Friday, 
December^. 


APPEAL  from  the  Jasper  Circuit  Court 

Davison,  J. — The  case  made  by  the  pleadings  is  as  fol* 
lows: 

Under  an  act  entitled  "  An  act  to  authorize  the  forma- 
tion of  new  counties,"  &c.,  approved  March  7, 1857,  cer- 
tain citizens  of  Jasper  county,  residing  within  a  certain 
district  in  tb  ..  county,  presented  to  the  board  of  commis- 
sioners of  said  county  a  petition  wherein  they  set  forth  the 
boundaries  of  the  district  in  which  they  reside,  and  allege 
that  such  district  ought  to  be  formed  into  a  new  county, 
to  be  called  the  county  of  Newton^  that  the  area  embraced 
within  the  boundaries,  was,  as  near  a  square  as  may  be, 
and  would,  if  formed  into  a  new  county,  leave  four  hun- 
dred square  miles  in  the  old  county  of  Jasper^  &c. 

The  commissioners,  at  their  December  term,  1857,  pro- 
ceeded to  act  upon  the  petition,  and,  upon  final  hearing, 
&c.,  appointed  a  committee  of  three  freeholders,  residents 
of  said  district,  to  lay  off  and  establish  the  boundaries  of 
the  proposed  new  county.  And  the  committee  thus  ap- 
pointed having  made  their  report,  the  same  was,  by  order 
of  the  commissioners,  duly  filed,  &c. 

After  the  filing  of  the  report,  and  before  the  commission- 
ers had  further  acted  in  the  matter,  Spitlery  the  appellee, 
who  was  the  plaintiff  below,  filed  his  complaint  in  the  JaS' 
per  Circuit  Court,  reciting,  substantially,  the  above  pro- 
ceedings, and  alleging  that  the  act  of  March^  1857,  does 
not  authorize  the  division  of  a  single  county  by  the  act  of 
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a  single  board  of  commiBsioners,  acting  through  a  single   Not.  Term, 

committee  of  freeholders;  and  further,  that  said  act  of      18o9. 

1857  is  in  conflict  with  the  constitution.     He,  plaintiff,  in  The  Boabd 

OT  Com jcis* 
his  complaint,  suggests  that  unless  prohibited  by  an  order  siohsm,  &c. 

of  the  Court,  the  commissioners  may,  at  their  next  term,     g  ^^|^^ 

enter  tin  order  establishing  the  boundaries  of  the  proposed 

new  county,  and  certify  their  proceedings  to  the  secretary 

of  state,  &c.    He  therefore  prays  that  a  writ  of  prohibition 

may  issue,  directed  to  said  commissioners,  commanding 

them  not  to  enter  upon  their  order  booic  an  order  establish* 

ing  such  boundaries,  &c. 

The  defendants  demurred  to  the  complaint;  but  their 
demurrer  was  overruled,  and  an  order  granted  as  prayed 
for,  Sec 

The  act  to  which  these  proceedings  refer,  provides  ^^  That 
whenever  a  majority  of  the  legal  voters  to  be  affected  there- 
by, in  any  district  embracing  an  area  of  not  less  than  four 
hundred  square  miles,  shall  desire  the  formation  of  a  new 
county,  and,  by  written  request,  petition  the  board  of  com- 
missioners of  the  several  counties  to  be  affected  by  the 
formation  of  said  new  county,  *  *  *  the  said  boards 
shall  appoint  each  a  committee  of  three  resident  freehold- 
ers, in  each  county  of  the  district  embraced  in  such  change, 
who  shall  form  a  board  of  commissioners  to  lay  off  and 
establish  the  boundaries  of  the  proposed  county,  •  •  • 
and  shall  report  the  same  to  such  boards  of  commissioners 
of  the  several  counties  aJBfected  by  the  formation  of  said 
new  county,  at  the  next  or  some  subsequent  session;  and 
upon  said  report  being  made,  the  boards  of  commissioners 
of  said  several  counties  aforesaid,  shall  enter  upon  their 
order  books,  respectively,  an  order  establishing  the  boun- 
daries of  said  new  county,  which  shall  be  by  them  filed  in 
the  office  of  the  secretary  of  state.  Acts  of  1857,  pp.  25, 
26,  §1. 

Does  this  act  conflict  with  the  constitution? 

It  is  insisted  that  the  power  to  organize  new  counties, 
has  ever  been  exercised  by  direct  legislation,  and  cannot  be  , 

delegated.     The  position  thus  assumed  is  not,  in  our  opin- 
ion, well  taken.    The  act  of  Marchy  1857,  is  a  general  law 
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Not.  Turn,   of  uniform  operation,  to  be  executed  through  the  agency 

__J^zL—  of  *b®  board  of  commisBioners.    And  it  seems  to  us,  that 

The  Boabd  the  power  thus  conferred,  so  far  as  it  relates  to  their  duties 

0IOKSR8,  &c.  under  the  act,  is  purely  ministerial  and  not  legislative. 

Spitur      Indeed,  the  constitution  itself  declares  that  "  The  Greneral 

Assembly  may  confer  upon  the  boards  doing  county  busi* 

ness  in  the  several  counties,  powers  of  a  local,  administra* 

tive  character."     Art.  vi.,  §  10.     Under  this  provision,  the 

legislature  seems  to  be  plainly  authorized  to  confer  the 

power  embraced  in  the  act  before  us.     In  cases  like  the 

present,  the  taking  effect  of  the  law  is  not  the  result  of 

any  action  on  the  part  of  the  commissioners;  nor  do  they 

decide  whether  the  act  is  or  is  not  in  force,  but  simply 

whether  it  applies  to  the  case  made  by  the  petition,  which 

the  act  prescribes.     This  is  evidently  not  the  exercise  of 

delegated  legislative  power;  but  merely  the  application  of 

the  provisions  of  a  general  law  to  a  given  case,  local  in  its 

character. 

But  it  is  argued  that  "  the  county  boundary  of  Jasper 
county  is  fixed'  by  law  (1  R.  S.  p.  168,  §  39),  and  art.  iv., 
§  21,  of  the  constitution,  having  provided  that  'No  act 
shall  be  revised  or  amended  by  mere  reference  to  its  title; 
but  the  act  revised  or  section  amended  shall  be  set  forth 
and  published  at  full  length,'  no  general  law  can  be  made 
applicable;  and  §  89,  defining  the  boundary  of  said  county, 
can  only  be  amended  by  an  act  local  in  its  nature — ^the 
subject-matter  being  local." 

The  answer  to  this  is,  that  §  39,  defining  the  boundaries 
of  Jasper  county,  is  one  provision  of  an  act  entitled  ^  An 
act  dividing  the  state  into  counties,  and  defining  their 
boundaries,"  &c.,  which  is  a  general  law,  and  that  the  act 
in  question  does  not  purport  to  be,  nor  is  it,  an  amendment 
of  any  law;  but  a  general,  independent  enactment,  having 
for  its  object  the  formation  of  new  counties,  &c  And  this 
•  Court  having  decided  that  the  removal  of  county  seats  can 

be  made  the  subject  of  a  general  law,  there  seems  to  be  no 
reason  why  such  a  law  cannot  be  applied  to  the  case  stated 
in  the  record.     17u>mas  v.  The  Board  of  CommWs^  ifc^  5 
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Ind.  R.  4.    In  oar  judgment  the  act  of  Marcky  1857,  is  not   ^o^*  'T^ma, 
in  conflict  with  the  constitution*  1869, 


But  it  is  argued  that  the  act,  though  it  be  valid,  '^does  Thb  Board 
not  authorize  the  division  of  a  single  county,  by  the  act  of  siozraBs,  &c. 
a  single  board  of  commissioners,  acting  through  a  single     gyx^^^n 
committee  of  freeholders.''     It  says:  ^'Whenever  a  ma- 
jority of  the  legal  voters,"  &c.y  ^Mn  the  district,"  &c,  ^' shall 
desire  the  formation  of  a  new  county,  and,  by  written  re* 
quest,  petition  the  board  of  commissioners  of  the  several 
counties  to  be  ajSected  by  the  formation  of  such  new 
county,"  &c«,  ''the  said  boards  shall  appoint  each  a  com- 
mittee of  three  freeholders  in  each  county  of  the  district 
embraced  in  such  change,  who  shall  form  a  board,"  &c., 
'^to  lay  off  and  establish  the  boundaries  of  the  proposed 
new  county,"  &c. 

The  phraseology  thus  used,  would  seem  to  favor  the 
construction  assumed  in  the  complaint;  but  when  the  rea« 
son  and  object  of  the  enactment  is  considered,  the  intent  of 
the  legislature  evidently  was,  that  the  provisions  of  the  act 
may  be  applied  to  a  district  existing  within  the  bounds  of 
a  single  county.  Indeed,  the  words  "several"  and  "each" 
and  "county,"  and  the  phrase,  "board  of  commissioners," 
in  the  connection  in  which  they  are  used  in  the  act,  plainly 
allow  the  construction  that  a  district  in  an  old  county  may 
be  formed  into  a  new  county,  provided  such  district  con- 
tains an  area  of  four  hundred  square  miles,  and  that  such 
new  county,  when  so  formed,  does  not  reduce  the  old 
county  below  that  area.  In  this  instance,  we  will  judi- 
cially notice  that  the  old  county  of  Jasper  contains  an  area 
of  at  least  eight  hundred  square  miles,  and  that,  conse- 
quently, it  may  be  divided  so  as  to  form  two  counties,  each 
having  the  required  area* 

An  inquiry  is  raised  as  to  whether  the  plaintiff  has 
adopted  the  proper  remedy.  The  appellants  contend  that 
the  case  stated  in  the  complaint  is  not  one  in  which  a  writ 
of  prohibition  can  be  sustained.  The  statute  allows  such 
writ;  but  fails  to  point  out  the  causes  for  which  it  may  be 
allowed.  Hence,  for  these  causes,  we  must  look  to  the 
common  law.    BlacksUme  says :  "  A  prohibition  is  a  writ 
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Not.  Term,  issning  oat  of  the  Courts  of  King's  Bench,  Chancery, 
1859.  Common  Pleas,  or  Exchequer,  directed  to  the  judge  and 
Thb  Boabd  parties  of  a  suit  in  an  inferior  Court,  commanding  them 
8IOKBB8,  &o.  to  cease  from  the  prosecution  thereof,  upon  the  suggestion 
SpiTLBB  ^^^^  either  the  cause  originally,  or  some  collateral  matter 
arising  therein,  does  not  belong  to  that  jurisdiction,  but  io 
the  cognizance  of  some  other  Court."  This  writ,  says  the 
same  author,  may  ahso  issue  to  Courts  of  special  jurisdic- 
tion, as  ecclesiastical  Courts,  where,  ^^in  handling  of  mat* 
ters  clearly  within  their  cognizance,  they  transgress  the 
bounds  prescribed  to  them  by  the  laws  of  England;  as, 
where  they  require  two  witnesses  to  prove  the  paynaent  of 
a  legacy,  a  release  of  tithes,  and  the  like.  For  as  the  fact 
of  signing  a  release,  or  of  actual  payment,  is  not  properly 
a  spiritual  question,  but  only  allowed  to  be  decided  in  those 
Courts,  because  incident  or  accessory  to  some  original  ques- 
tion clearly  within  their  jurisdiction,  it  ought,  therefore, 
where  the  two  laws  differ,  to  be  decided,  not  according  to 
the  spiritual,  but  the  temporal  law;  else  the  question  might 
be  decided  different  ways,  according  to  the  Court  in  which 
the  suit  is  pending."  3  Blacks.  Comm.  112. — 3  Toml.  Law 
Diet.  242,  et  8eq.—8  Bac.  Abr.  (Bouv.  ed.)  206.— 2  Bouv. 
Law  Diet  377,-2  Chit.  Gen.  Pr.  388. 

This  exposition  of  the  causes  for  which  a  writ  of  pro- 
hibition may  issue  at  common  law,  at  once  shows  that, 
under  our  system  of  procedure,  it  can  only  be  used  for 
one  cause,  namely,  ^4o  command  the  judge  and  parties  of 
a  suit  in  an  inferior  Court,  to  cease  the  prosecution  thereof 
upon  a  suggestion  that  the  cause  originally,  or  some  col- 
lateral matter  arising  therein,  does  not  belong  to  that  juris- 
diction, but  to  the  cognizance  of  some  other  Court"  Perk. 
Pr.  484.  If  this  position  be  correct,  and  we  think  it  is,  the 
writ  of  prohibition,  in  this  instance,  was  not  the  proper 
remedy,  because  the  board  of  commissioners  of  Jasper 
county  had,  in  the  case  pending  before  it,  original  and  ex- 
clusive jurisdiction.  Indeed,  we  perceive  no  reason  why 
the  party,  instead  of  prosecuting  the  writ  in  question,  did 
not  adopt  the  usual  remedy  of  appeal;  because  such  an 
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appeal  is  plainly  authorized  by  an  express  statutory  enact-   Nov.  Term, 
raent    1  R.  S.  p.  229,  §  31.  1^59. 

Per-  Curiam. — The  judgment  is  reversed  with   costs.  THsBoiJiD 
Lause  lemandea,  &c*  bionebci,  &c. 

R.  L.  Hathaway^  J.  E.  McDonald^  &  A.  Huffj  Z.  Baird,     sp,JijB,j 
L  Barboufj  J.  D.  Howland^  and  A,  L.  Roadie^  for  the 
board  (1). 

R.  C,  Gfregary,  for  the  appellee  (2). 


(1)  CoviiBel  for  the  appeUaat  robmitled  tbe  foUowiag  argument: 

We  oJyect,  fint,  diat  the  proceeding  is  irregular.  The  boards  of  oommis- 
siomn  perform  judicial  fBttctkms,  and  from  their  decisions  an  appeal  lies  (o 
the  Common  Fleas  or  Circuit  Ck>nrt  of  the  coonty.  1  R.  S,  p.  2S9,  i  31.  The 
statate  makes  ample  proTision  for  snch  appeals,  not  merely  in  faror  of  persons 
wlio  are  parties  to  the  record  in  the  commissioners'  Court,  bat  in  &Tor  of  all 
persons  aggrieved  who  will  make  an  affidaTit,  showing  explicitly  the  nature  of 
tlieir  interest.  And  snch  appeals  an  allowed,  not  only  from  judgments,  or 
sets  of  a  purely  judicial  character,  bat  from  ''all  decisions  of  such  commis- 
ik»nc»."  So  we  find  reports  of  cases  in  the  Supreme  Court,  where  appeals 
hare  been  prosecuted  from  decisions  of  the  comnussioners,  in  matters  rather 
of  a  ministerial  than  a  judicial  nature. 

la  this  instance,  the  petition  shows  that  tfcte  proceeding  was  grovnded  upon 
an  act  of  the  logislatore,  oonfening  an  express  power  on  the  commissionerB, 
sod  making  them  the  tiibanal  of  original,  exdusive  jurisdiction  in  forming 
new  counties.  Of  whatCTer  character  these  Sanctions  are  held  to  be,  whether 
ministerial  or  jndicial,  iheir  exercise  b  subject  to  review  on  the  appeal  of  any 
party  aggricTed.  Under  snch  conditions,  can  the  extraordinary  remedy  of  a 
piohibiiion  be  resorted  to  1    Wo  are  very  confident  it  cannot. 

The  2  R.  S.  185S,  art.  43,  p.  197,  provides  for  the  allowance  of  the  writ  of 
prohxbitioa,  without  any  ennmeration  of  the  causes  for  which  it  shall  be  al- 
lowed.   We  are,  therefore,  remitted  to  the  common  law  for  these  causes. 

The  doctrine  is,  perhaps,  as  clearly  stated  in  Chitty's  General  Practice  as 
ebewhere :  "  With  respect  to  any  controlling  jurisdiction  over  inferior  Courts, 
it  was  determined  by  all  the  judges,  that  this  Court  (the  Common  Fleas^,  as 
well  as  the  King's  Bench,  has  jurisdiction,  by  prohiUtion,  to  confine  temporal 
as  well  as  ecclesiastical  Courts  within  their  proper  jurisdiction;  but  it  is  more 
Qsoal  to  apply  to  the  Court  of  King's  Bench  for  that  writ  in  term,  or  to  the 
chancellor  in  vacation,  if  an  inferior  Conrt  should  then  press  forward  in  a  suit 
OTer  which  it  has  not  proper  jurisdiction."  2  Chit.  Gen.  Fr.,  p.  388.  The 
same  application  of  this  extraordinary  mode  of  legal  redress  is  pointed  out  by 
BtadbUme,  book  3,  p.  112.  This  author  alludes  to  another  class  of  cases  in 
which  a  prohibition  will  lie;  as  where,  in  Courts  of  special  jurisdiction,  as  the 
ecclesiastical  Courts,  in  a  questfon  not  properly  spiritnal,  a  rule  of  evidence 
dtfierent  from  the  common  law  is  enforced;  so  that,  if  snch  a  Court  should  re* 
qnire  two  witnesses  to  the  fact  of  the  signing  of  a  release,  or  of  payment,  it 
might  be  restrained  by  prohibition.  "Sudi  a  feet  ia  not  properly  a  spiritnal 
qnestkm,  but  only  allowed  to  be  decided  in  these  Courts  becaose  incident  or 
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Not.  Temi,    aceessory  to  some  original  qaestion  deariy  within  their  jnrisdictioB;  it  oagfat, 
1859.       therefore,  ^en  the  two  laws  diffar,  to  be  decided,  not  according  to  tiie  spint- 
oal,  hat  the  temporal  law— else  the  same  question  might  he  detei^nined  differ- 


Thk  Boabd    -^.  ^.^^  M 

ofCommm-   ««^*^»y8- 

8IOKBB8,  &c.      It  IU&7  ^  ohserred  that  this  is  an  incongmity,  which  could  only  happen 

▼•  where  there  was  no  final  ponrt  of  appeals,  in  which  all  these  different  tribo- 

DFiTUiS.  m^  conld  be  brought  into  ham^oniooB  action;  under  our  system,  and  in  die 
case  under  discussion,  the  inconrenience  thus  made  the  reason  for  a  prohibi- 
tion, does  not  apply.  It  is  submitted  that  no  case  can  be  found  in  which  sd 
appellate  Court  has  the  power  to  interfere  witii  the  proceedings  of  llie  inferior 
Court,  in  the  trial  of  a  cause,  by  prohibition,  unless  where  the  latter  is  dearly 
transcending  its  jurisdiction.  If  the  ground  assumed  in  this  cause  is  a  proper 
one  lor  allowing  a  prohibition,  parties  need  not  any  longer  resort  to  the  usual 
course  of  appeal,  but  may  set  the  Supreme  and  Circuit  Courts  to  work  widi 
prohibitions,  to  test  tiie  constitntioiiality  of  acts*  which  the  other  Ceurts  of  tbe 
stikte  are  disposed  to  ohey--«nd,  indeed,  to  control,  in  any  queatloir,  the  deci- 
sions of  inferior  tribunals. 

The  unwarranted  employment  of  the  writ  of  prohibition,  is  conceded  in  the 
brief  of  the  appellee. 

It  is  urged,  in  objection  to  tlie  proceedings  of  tiie  eommiSeSoners,  that  Ae 
act  of  1857  does  not  contemplate  the  oiganizadon  of  a  new  county  out  of  die 
territory  of  a  single  county,  but  that  the  boards  of  conunissioners  of  at  least 
two  coterminous  counties  must  appoint  each  a  committee,  who  shall  lay  off 
and  establish  the  new  county  out  of  the  territory  of  the  two  connfEes  so  repr^ 
iented.  But  nothing  ui  the  act  warrants  tiiis  interpretation.  It  is  an  nnres- 
sonable  interpretation  in  erery  point  of  -view,  and  so  not  to  be  ferored.  Tin 
object  of  the  law  is,  to  permit  the  majority  of  yoters,  in  any  district  of  not 
less  than  Ibur  hundred  square  miles,  to  adopt  measures  to  oiganiae  that  dis- 
trict into  a  new  oonnty.  The  only  restriction  imposed  by  the  l«w,  is  one 
copied  fh>m  the  constitution,  forbidding  the  reduction  of  a  county  having  sd 
area  of  four  hundred  squiune  miles,  below  that  area,  and  any  further  reduetioa 
of  a  county  haying  already  less  than  that  area.  There  is  no  other  express  ^^ 
strictlon  in  the  act  The  restriction  sought  to  be  imposed  is  by  Implicaiion. 
It  is  not  urged,  that  the  territory  which  the  board  of  oommissionerB  are  asked 
to  form  into  a  new  county  is  of  less  area  than  four  hundred  square  mUes;  nor 
is  it  pretended  that  tiie  separation  of  this  territory  from  Jatper  county  wiD  re- 
duce tiiat  county  below  the  area  prescribed  by  the  constitution.  ' 

The  object  of  the  law  has  been  already  alluded  to.  It  is  quite  plain.  It 
offlsrs  to  the  inhabitants  of  any  district  of  an  are*  not  less  than  four  hundred 
square  miles,  tiie  priyil<$ge  of  forming  out  of  that  district  a  new  county,  pro- 
Tiding  thut  thereby  no  county  already  organized  shall  be  reduced  below  the 
limits  fixed  by  the  constitution.  The  reason  of  the  law  Is  as  applicable  to  the 
case  of  sudi  a  district  when  it  exists  entirdy  witiiin  the  bounds  of  a  sfai^ 
county,  as  where  it  is  distributed  over  seyeral  contiguous  counties.  The 
phraseology  might  hare  been  somewhat  more  copious  than  the  legislature  has 
employed  in  this  act,  but  hardly  clearer.  The  use  of  the  phrases  "severd" 
and  ''eadi,"  in  connection  with  the  word  <' county,''  and  tiie  words  "board  of 
commissioners,"  whenever  they  appear  In  the  act,  evidences  tiie  intent  of  ifae 
legislature.  That  intent,  as  expressed  in  the  act,  cleariy  conforms  to  the  rea- 
son  of  the  law.    In  this  case  the  law  is  literally  complied  with;  each  board  of 
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comiiiifMiftiMw,  of  die  avnnX  counties  to  be  afiected,  haa  been  pedtioned^  and  Kor.  Term, 

has  acted  in  Uie  matter.    Smith's  Comm.,  4  472»  et  m;.  1859. 
It  is  ftirther  objected,  that  because  tberalgeet-matter  embraced  in  an  act  for 


of  a  local  act,  and  a  general  law  is  nnoonstitntional.    This  objectioii  has  siONsna,  &c. 
beea  soffidently  reftited  by  this  Contt  in  the  case  of  TT&omost.  Th»  Board  of  r, 

ONMM'rs,  ^«,  5  Ind.  B.  4.    We  content  onrsebes  with  a  reference  to,  it..  Snxus. 

It  is  nrged  by  connsel  fot  the  appellee,  that  the  power  to  prgaaiae  new  conn^ 
ties  is  an  act  of  legislation,  and  cannot  be  delegated.  The  answer  to  thb  ob> 
jection  is,  in  a  good  degree,  anticipated  above;  for  if  a  general  law  is  a^iplica- 
ble,  some  proTisions  must  be  made  Ibr  giving  effect  to  the  law.  If  the  legisla* 
tnn  must  infterrene  for  the  purpose  of  forming  new  oonnties,  in  each  instance, 
\fy  direct  legislation,  it  can  only  be  .bj  means  of  a  local  act,  that  had  be«i 
shown  not  to  be  necessary.  A  general  law  can  be  made;  andLto  gira  such  * 
law  effiMst,  intermediate  agents  must  be  called  in  with  powers  sufficient  for  the 
propoeed  ol^iect.  This  is  precisely  what  the  legislature  has  done  in  this  in- 
stsnce.  There  certainly  is'  nothing  in  the  aignment,  that  because  the  legisla- 
ture has  heretofore  vniformly  changed  county  boundaiies,  and  formed  new 
eounties,  tiiat  body  alone  can  perfect  such  change.  The  legialatore  has  here* 
tofore  always  changed  names  of  dtiacns,  on  their  petition,  by  a  direct  act  for 
the  purpose.  Does  that  foct  render  unconstitutional  the  prorision  of  the  stat* 
ute  which  refers  such  matters  to  the  Courts  of  justice?  Is  sndi  power  coi^IIbi^  * 
red  on  the  Courts,  a  delegation  of  legislatJYe  functions?  It  certainly  is.  not. 
It  is  only  necessary,  howerer,  to  r^fer  to  analogous  cases,  to  sliow  the  fallacy 
of  this  olqection.  It  is  an  act  of  legislation  to  establish  highways.  May  not 
Ae  legislature,  by  general  laws,  prescribe  the  terms  upon  wiiidi  county  and 
towndiip  boards  may  fix  the  courses  and  termini  of  roads?  It  is  an-'actof 
kgishuion  to  fix  the  place  of  a  county  seat,  and  to  re-locate  a  eounty  seat. 
May  not  tliese  powers  be  properly  referred  to  commissioners?  It  is  an  aotof 
laguktkm  io  name  the  place  at  which  a  state  prison  shall  be  constructed.  'May 
not  a  board  be  organhied  with  powers  to  select  the  place,  and  detennine  finally 
the  site  for  such  an  object?  It  is  the  exercise  of  one  of  the  highest  functions 
ef  a  legislatiye  body,  to  leyy  and  assess  taxes.  May  not  that  power  be  delOf 
gated  to  municipal  bodies,  witiiont  violation  of  law  ?  These  illustrations  might 
be  extended  much  farther.  They  suffice  to  show  that  no  principle  of  the  con- 
•titation  is  Tiolated  by  the  enactment  of  a  general  law  for  forming  new  coun- 
ties, and  referring  to  a  board  of  commissioners  that  jurisdiction  oyer  the  sub- 
ject which  authorizes  them  to  determine  when  the  circnmstanoes  exist,  that  the 
legislature  considered  sufficient  for  the  formation  of  a  new  county*  There  is, 
faideed,.no  delegation  of  legislatiTe  power  whaterer.  The  act  is  -gtaaali  of 
uniform  operation,  and  depends  upon  no  contingency.  It  goes  at  once  into 
operation,  and  the  oommissionerB  do  not  decide  iHietfaer  it  is  or  is  not  in  force 
in  a  given  case,  but  merely  apply  it  to  the  circnmstanoes  as  they  arise;  and 
these  dreumstances  are  anticipated  by  the  legislature,  and  prescribed  in  the 


It  is  fnrdber  oljected  by  the  appeDees,  tiiat  the  act  of  1 857  is  so  fiiir  tStoSdMn^ 
for  the  want  of  suitable  proTisions  prescribing  the  mode  in  which  the  new 
eomty  shall  be  orgauxed,  as  to  inyolTO  a  great  public  inoonrenienee.  Where 
a  hiw  is  ambiguous,,  and  the  intent  of  tiie  logislature  obscure,  arguments  drawn 
from  tiie  incouTenience  of  its  execution  will  be  listened  to  by  the  Courts.   Bat 
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Not.  Term,    wlieii  the  Uw  is  free  from  obecurity,  end  its  proTiiioiu  eie  explicit,  tbe  ineoii* 
1859*       venieiioe  of  applying  it  it  not  an  argmnent  of  mncii  weigiit.    The  law  m  ques- 
tion has  no  sacfa  ambignity  in  its  proyisions.    It  prorides,  that  after  tbe  bovn- 


OT  CoMiii^  daries  are  established,  "said  n«w  county  shall  be,  to  all  intents  and  purposes, 
sioNBBS  fto.  *A  organised  county,  with  all  the  rights  and  priyileges  that,  under  the  law,  ap- 
▼.  pertain  to  organised  counties."    This  Court,  in  the  discussion  of  <|oe8tious 

Sfiti«bb.  growing  out  of  tlie  Tarious  school  laws  adopted  within  some  years  past,  hate 
not  hesitated  to  disregard  the  argument  of  inoonTenience,  and  to  express  a  de- 
cided repugnance  to  its  use  in  cases  where  the  law  is  dear. 

Under  the  operation  of  the  act  of  1867,  the  territorial  Itmiti  of  the  new 
county  are  established.  The  new  county  has  all  tiie  rights  and  priTil^ges  of 
counties  already  oiganiied.  The  Tarious  offices  necessary  to  perfect  ita  politi- 
cal oiganisation  exist  by  Tirtue  of  this  proTision  of  the  law,  immediately  i^n 
the  establishment  of  the  boundaries.  This  Court  bave  decided  the  point  in 
tte  cases  of  JSkoddnp  t.  71^0  State,  7  Ind.  B.  SS7;  BksB  t.  Tke  State,  uL 33»; 
and  DruhU  t.  77ie  State,  id.  8S8,  that  an  office  newly  created,  while  without 
an  incumbent,  Is  Tacaat,  and  may  be  filled  by  appointment,  as  offices  are  fiOed 
when  the  TBcancy  is  occasioned  by  death,  resignation,  or  otherwise. 

In  such  case  the  S  R.  8.  p.  16,  proTides  that  the  goTemor  shall  fill  tiie  tb» 
cancy  in  tiie  Common  Fleas  by  appointment.  The  1  B.  8.  p.  512,  empowcn 
that  judge  to  fill  the  yaoant  offices  of  the  county  commissianera;  and  tfaey  siqh 
ply,  by  appointment,  the  other  Tucant  county  offices. 

But  if  these  proyisions  do  not  affbrd  sufficient  fiicilitles  for  tiie  pidxrical  or- 
ganizatioB  of  the  new  county,  the  whole  dMcnlty  is  obnated  by  tlie  passage 
of  a  general  law,  in  pari  materia,  during  the  late  session  of  tiie  Genend  Assess- 
Uy.  8ee  Acts  of  1859,  p.  60.  The  sections  of  this  act,  from  three  to  ten  ia- 
dnsiye,  make  ample  proTision  for  the  cmeigen^.  The  act  of  1857,  if  it  does 
not  contain  soffident  proTisions  to  settle  the  political  existence  of  the  new 
county,  has  ererydiing  in  it  necessary  to  determine  the  boundaries,  and  estab- 
lish the  territorial  limits  by  whidi  it  shall  haTe  a  geographical  existence.  This 
part  of  the  act  is  perfect  and  ind^iendent.  8o  much  of  it  has  been  litersDy 
complied  with.  Then,  before  any  public  inconTenienoe  is  experienced  by  rea- 
son of  the  want  of  officers,  the  act  of  1859  comes  in  to  aid  the  legislation  of 
1857,  and  proTides  CTerything  that  is  wantmg  in  the  latter.  This  law  of  1659, 
we  think,  disembarrasses  the  case  of  any  difficulty,  and  completes  the  Ibnna- 
tion  of  tbe  new  county  by  giTing  it  the  same  poUdcal  (batnres  wliich  aie  found 
in  counties  already  organised. 

(%)  Counsel  for  the  appellee  made  die  following  points : 

L  Iigunction  is  the  proper  remedy  to  restrain  the  doing  of  any  act  under  an 
nnoonstitntional  law.     Greeneattle  Towndi^,  frc.  t.  Blaek,  5  Ind.  R.  557. 

n.  The  defining  the  boundaries  of  counties  has  erer  been,  fimm  the  eariim 
existence  of  the  state,  matter  regulated  by  direot  legislation.  Bct.  Laws  of 
1894,  p.  99.— BeT.  Laws  of  1881,  p.  110.— B.  8. 1848,  p.  68.— 1  B.  8.  p.  168. 
Whilst  seats  of  justioe  in  new  counties  haTe  CTer  been  established  by  indirect 
means,  though  commissionen,  Ac.  Bct.  Laws  of  1894,  p.  379.— Ber.  Laws 
of  1881,  p.  459.— B.  8. 1888,  p.  505.— B.  8. 1848,  p.  848. 

m.  County  boundaries  thus  being,  throng  the  entiro  history  of  the  stste, 
a  subject  of  direct  legislation,  this  power  cannot  be  ddegated.  Maite  ti  The 
8taU,  4  Ind.  B.  848.— Const,  art  iy.,  \  1. 
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lY.  The  oonnty  bonncUry  of  Ja^i>er  oovnty  being  fiz«d  by  Uw  (1  B.  S*  p.    Not.  Term, 
16,  f  39),  and  tbe  constftatioii  (art.  W.,  4  Si;,  pioTiding  that  "No  act  shall  be        1859. 
lerised  or  amended  by  mere  reference  to  its  title;  but  the  act  rerised  or  section  z      ~ 
amended  shall  be  set  forth  and  pnblisfaed  at  fall  length,"  no  general  law  can  be  -^^^  Albamt 
made  applicable,  and  4  89,  defining  the  boondary  of  Jtuper  county,  can  only  y. 

be  amended  by  an  act  local  in  its  nature,  the  sabject^natter  being  local.  Stoch-  Swuhbt. 
wgT.The  State,  7  Ind.  R.  327.-*CaiA  r.  Tke  Auditor,  f-c,,  id,  2S7.  It  is  ad- 
mitted tiiat,  as  to  seats  of  jnstioe,  the  law  is  odierwise.  Thomas  t.  The  Board 
rf  Commits,  4rc.,  5  id.  4.  But  it  is  submitted  that,  in  the  latter  case,  there  are 
no  oonstitational  barrien  to  tiie  enactment  of  a  general  law.  See  Lamgdom  r. 
Applegate,  id.  997;  Kennon  r.  SMI,  9  id.  154. 

y.  Artide  i.,  f  85,  of  the  constitution,  proyides  that  "No  Uw  shall  be  passed, 
the  taking  effect  of  which  shall  be  made  to  depend  upon  any  authority,  except 
as  profTided  in  this  constitution."  It  is  submttted<that  under  this  restricdon  on 
the  power  of  legislation,  f  99,  above  referred  to,  could  not  be  amended  or  al- 
tered by  any  act  of  the  board  of  oommissionerB  orldie  people  of  tlie  district 
embraced  in  the  new  county. 

VL  The  act  of  March  7, 1867  (Acts  of  1857,  p.  95),  makes  no  prorision  as 
to  the  adminiBtration  of  the  laws  in  the  newly  ovganliod  county.  What  Judi- 
cial district  would  the  new  county  belong  to?  What  senatorial  district?  What 
representatiTe  district? 

Vn.  Ardde  i.,  \  96,  of  the  constitution,  proyides  that  "The  operation  of 
the  laws  shall  nerer  be  suspended  except  by  the  autiiority  of  the  General  As* 
semUy,"  and  can  this  high  legislatire  prerogatiye  be  delegated  to  a  few  dUcon- 
tented  inhabitants  of  some  remote  portion  of  some  border  county,  acting  by 
petition  on  the  board  of  county  commissionerB,  who  are  not  even  left  to  act 
with  discretion,  but  who  must  obey  the  behests  of  those  who  wish  to  be  "cut 
oir,"  without  regard  to  the  interests  of  ihoee  peace-loTing  and  law««biding  peo- 
ple who  are  willing  to  remain  within  the  pale  of  dril  goTemment. 


The  City  op  New  Albany  v.  Sweeney. 

Where  a  person  took  a  contract  for  the  improrement  of  a  street,  under  tlie 
general  law  for  the  incorporation  of  cities,  and  one  of  the  lots  opposite 
which  the  street  was  improved  waa  owned  by  a  nonpiesident,  and  the  assess- 
ment against  it  being  unpaid,  it  was  sold  for  a  sum  less  than  the  assessment, 
it  was  hdd,  that  Ihe  contractor  could  not  muntain  an  action  against  the  dty 
for  the  deficiency. 

APPEAL  from  the  Flopd  Circuit  Court.  f^!^' 

Perkins,  J. — Sweeney  took  a  contract  for  improving  a 
portion  of  a  certain  street  in  the  city  of  New  Albany. 
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Not.  Term,    The  improvement  was  petitioned  for,  and  the  contract  for 

^°^*       it  let,  under  the  provisions  of  the  general  act  for  the  incor- 

Tna  CiTT  OF  poration  of  cities  in  this  state.    One  of  the  lots  opposite 

N.W  M»»r  ^  ^^^^  ^  ^^^  ^^^  improved  was  owned  by  non^n»i. 

SwBBHST.  dents.  The  assessment  for  the  improvement  against  it 
was  not  paid,  and  regular  proceedings  were  had  by  which 
the.  lot  was  sold  to  pay  the  assessment*  It  failed  to  bring 
the  amount  of.it;  and  thereupon  Sweeney^  the  contractor, 
sued  the  city  for  the  deficiency. 

He  obtained  judgment  below. 

The  judgment  cannot  be  upheld.  The  charter  provides 
that  in  all  contracts  of  the  character  of  that  involved  in 
this  suit,  the  cost  thereof  shall  be  estimated  according  to 
the  whole  length  of  the  street  or  alley,  or  the  part  thereof 
to  be- improved,  per  running  foot,  and  the  dty  shall  be  lia- 
ble to  the  contractor  for  so  much  thereof  only  as  is  occu- 
pied by  streets  or  alleys  crossing  the  same,  or  by  pnUic 
grounds  of  the  city  bordering  thereon,  and  the  owners  of 
the  lots  bordering  on  such  street  or  alley,  or  the  part  there- 
of to  be  improved,  shaU  be  liable  to  the  contractor  for  their 
proportion  of  the  cost,  in  proportion  to  the  length  of  the 
line  of  the  lots  bordering  thereon,  and  owned  by  them. 

The  charter  is  a  public  law  of  which  the  contractor  was 
bound  to  take  notice.  His  contract  with  the  city  was 
made  with  reference  to  it. 

The  contractor,  before  undertaking  the  improvement, 
should  have  examined  the  property,  and  inquired  as  to  the 
persons,  constituting  his  reliance  for  payment,  and,  if  he 
found  them  an  unsatisfactory  security,  he  should  have  de- 
clined to  enter  into  the  contract. 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

T.  H,  Stotsenburg^  for  the  city. 

T.  L.  Smith  and  T.  JIf.  Brown^  for  the  appellee. 
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Not.  Tenn, 

Harlan,  Auditor  of  OraM  Connty,  Vi  Carroll.  1^9. 

Hablah 

T. 

Etotj  gviezml  tax-payer  of  the  eoontjr,  haa  siich  an  interest  in  tiie  appn>pri»-     Cabboll. 
tioiu  made  by  the  connlj  boflitl»  w  to  entitle.him  to  the  benefits  of  the  etttr 
ate  tonching  appeals,  when  he  brings  himself  within  its  requirements. 

Where  an  appeal  was  taken  fiom  an  order  in  fayor  of  the  aaditor  for  publish- 
ing  the  delinquent  list,  it  was  hdd,  that  the  appeal  lay,  whether  the  appellant 
had  paid  his  taxes  or  not»  if  he  showed  that  he  was  entitled  to  take  it,  with- 
out reibrence  to  the  />rp  rote  assessment  for  publishing  the  list. 

APPEAL  from  the  Grant  Circuit  Court  Satwrdaif, 

Hanna,  J. — The  appellant  filed  a  claim  before  the  board 
of  commissionerB  of  Or<mt  county^  for  making  out  and 
publishing  the  delinquent  list  for  the  ye&t  1856*  The 
board  allowed  him  553  dollars. 

Afterwards,  the  appellee  filed  an  affidavit  stating  the 
above  facts,  and  also  that  he  was  the  owner  of  certain 
lands  described,  included  in  said  delinquent  list,  and 
chaiged.with  three  dollars  tax,  and  with  one  dollar  for 
the  pro  xoia  expense  in  publishing  said  list;  that  he  was 
not  a  party  to  the  order  made  by  the  said  board;  that  he 
was  aggrieved,  &c.;  and  praying  an  appeal,  &c. 

Upon  the  affidavit  and  bond  filed,  an  appeal  was  taken* 
In  the  Circuit  Court,  a  motion,  upon  written  causes  filed, 
was  made  to  dismiss  the  appeaL  The  causes  were,  first, 
that  the  aaid  Carroll  had  no  interest  in  the  subject-matter 
of  said  cause;  second,  that  he  had  disposed  of  his  interest 
in  said  cause;  third,  that  he  was  not  entitled  to  the  rem^ 
edy  by  appeal — ^that  his  remedy  was  .by  injunction^ 

Accompanying  this  was  the  affidavit  of  the  treasurer  of 
the  county,  stating  that  Carroll  had  paid  the  delinquent 
taxes,  costs,  &e«,  charged  against  him.  The  bill  of  excep* 
tions  shows  that  Carroll  admitted,  on  the  hearing  of  the 
motion,  that  such  was  the  fact. 

The  motion  to  dismiss  was  overruled 

It.  is  inusted  that  whether  the  county  oommisaioneni 
tnade  an  allowance  to  the  auditor  for  too  grest  a  sum  or 
not,  for  making  out  and  publishing  the  delinquent  list,  is 
not  a  decision  from  which  Carroll  had  the  right  to  appeal. 
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Nov.  Term; 

1859. 

Hasulk 

V. 

Carholl. 


The  statute  (1  R.  S.  p.  229,  §  31),  allows  appeals  from  all 
decisions  of  the  commissioners,  by  any  person  aggrieved, 
and  provides  that  "if  such  person  shall  not  be  a  party  to 
the  proceeding,  such  appeal  shall  not  be  allowed,  unless  be 
shall  file  in  the  office  of  the  county  auditor  his  affidavit, 
setting  forth  that  he  has  an  interest  in  the  matter  decided, 
and  that  he  is  aggrieved  by  such  decision,  alleging  ex- 
plicitly the  nature  of  his  interest." 

By  §  142, 1  R.  S.  p.  137,  the  auditor  is  required  to  make 
out  a  list  of  delinquent  lands,  charging  them  with  the 
amount  of  delinquent  tax,  with  interest,  and  with  a  pen- 
alty  of  10  per  centum  on  such  taxes,  &c.  Section  143 
prescribes  the  manner  in  which  he  shall  cause  the  same  to 
be  published,  namely,  for  four  weeks  in  a  newspaper,  or 
in  handbill  form,  if  the  same  can  be  done  cheaper,  &C., 
otherwise  by  three  copies  posted  up  in  public  places  in 
each  township. 

The  account  filed  by  the  auditor  against  the  county, 
upon  which  the  allowance  was  made  from  which  this  ap* 
peal  was  taken,  charges  for  "publishing  delinquent  list  of 
1856,  by  posting  up  three  several  copies  in  each  township, 
&c.,  making,  in  all,  forty-six  copies,  being  553,360  words, 
at  ten  cents  per  one  hundred  words."  The  order  was  that 
be  "be  allowed  553  dollars,  36  cents,  for  delinquent  list,  as 
per  bill." 

The  evidence  shows  that  the  auditor  procured  the  list  to 
be  printed  in  handbill  form,  and  posted  up  copies  thereof; 
that  the  charge  of  the  printer  was  250  dollars.  The  evi- 
dence is  conflicting  as  to  the  value  of  the  printing. 

Section  202, 1  R.  S.  p.  146,  provides  that "  The  expense  of 
advertising  delinquent  lands  in  public  newspapers  shall  be 
paid  out  of  the  county  treasury,  and  the  amount  charged 
to  the  respective  tracts  advertised  accordingly." 

Trial  by  a  jury;  verdict  for  the  auditor  for  127  dollars, 
50  cents;  upon  which  the  Court  made  an  order  allowing 
him  the  said  sum,  and  that  Carroll  pay  the  costs,  &c. 

The  auditor  appeals,  and  insists,  first,  that  the  appeal 
should  have  been  dismissed,  for  the  causes  assigned. 

We  suppose  each  general  tax-payer  of  the  county  has 
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such  an  interest  in  the  appropriations  made  by  the  authori-   ^^v.  Term, 
ties,  as  to  be  entitled  to  the  benefits  of  the  statute  in  refer-      ^°^^' 
ence  to  appeals,  when  he  brings  himself  within  its  require-     Hablak 
ments.     Therefore,  the  motion  to  dismiss  the  appeal  was    Cabboix. 
properly  overruled.     Whether  Carroll  had  paid  his  tax  or 
not,  could  not  affect  the  appeal,  because  he  showed  that 
he  was  entitled  to  take  it,  without  reference  to  the  ques- 
tion of  the  pro  rata  assessment  for  publishing  the  delin- 
quent list.    HamiUon  v.  JTte  SUUe^  8  Ind.  R.  458. 

Afl  neither  party  has  seen  proper,  in  the  briefe  filed,  to 
point  out  the  statutes  upon  which  they  rely,  we  are  left  in 
the  dark  as  to  that  point. 

We  have  not  been  able  to  find  any  other  statute  which 
appears  to  have  a  bearing  upon  the  controversy,  except 
the  general  fee  bill  (Acts  of  1853,  p.  66),  which  provides 
that  the  auditor,  for  all  records,  copies,  and  other  writings, 
for  each  one  hundred  words  (counting  three  figures  as  a 
word)  shall  be  entitled  to  ten  cents.  As,  according  to  the 
appellant's  showing,  there  was  about  twelve  thousand 
words  of  record,  and  at  was  necessary  to  make  a  copy 
thereof  for  the  printer;  and  as  the  job  of  printing  said 
handbills  was,  by  the  witnesses,  variously  estimated  at 
from  70  dollars  to  250  dollars,  we  do  not  see  how  we  can 
disturb  the  judgment  based  upon  the  finding  of  the  jury. 

Whether,  the  judgment  against  Carroll  for  costs  is  right, 
we  cannot  decide,  as  there  are  no  cross-errors  aligned 
here. 

Per  Cbnam.-— The  judgment  is  affirmed  with  costs. 

J.  Broumlecj  for  the  appellant 

A.  Steele^  BI  D.  Thompson^  L  Vim  Devofnter^  and  X  F. 
McDowell,  for  the  appeUee. 
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Not.  Term, 

1859. 

Hbnbt 

▼. 
Hbvbt. 


Henrt  and  Others  v,  Henry  and  Others. 


In  a  proceeding  to  set  aside  a  will,  nnder  the  statute  of  1862,  an  appeel  liei 

from  the  Common  Fleas  to  the  Circnit  Court. 
Section  43  of  that  act,  giving  such  appeal,  is  not  nnconstitational.    The  title 

of  the  act  properly  embraces  the  section,  and  the  provision  for  an  i^peel  ii 

not  special,  within  the  meaning  of  the  oonstitation. 
The  provision  in  question  was  not  i^)ealed  by  the  snbseqnent  act  aodioiJaBg 

appeals  from  the  Common  Pleas  and  Cirenit  Conrts. 


ScUunkttf, 
mMcowobt  9« 


APPEAL  firom  the  Johnson  Circuit  Court. 

WoitDEN,  J. — This  was  a  suit  by  the  appellees  against 
the  appellants  to  ^et  aside  the  ^ill  of  Robert  jQEsiiry,  de- 
ceased. The  proceeding  was  instituted  in  the  Court  of 
Common  Pleas,  under  the  provisions  of  ^  39  of  the  act 
prescribing  who  may  make  a  will,  &c.  2  JEL  S.  p.  308.  In 
accordance  with  §  43  of  the  same  act,  the  cause  was  ap- 

1  

pealed  by  the  plaintiffs  below  to  the  Circuit  Court,  where 
the  defendants  moved  to  dismiss  the  appeal,  which.  motioD 
was  overruled  and  exception  taken.  The  cause  was  tried, 
and  a  verdict  found  for  the  plaintiffs,  to  the  effect  that  the 
paper  purporting  to  be  the  will  of  said  Henry  was  not  his 
will,  and  judgment  was  entered  accordingly,  a  motion  by 
defendants  for  a  new  trial  being  overruled. 

The  first  question  presented  is  as  to  the  correctness  of 
the  ruling  on  the  motion  to  dismiss  tibue  appeal. 

It  is  insisted  that  no  appeal  lies  in  such  case  firom  the 
Common  Pleas  to  the  Circuit  Court.  Section  43  of  the 
act  above  cited  expressly  gives  such  appeal,  and  the  suc- 
ceeding section  provides  that  the  cause  shall  be  tried  in 
the  same  manner  as  if  it  had  been  originally  commenced 
in  the  Circuit  Court. 

But  it  is  insisted  that  these  provisions  of  the  law  are 
unconstitutional  and  void,  because  the  right  of  appeal  is  a 
mere  matter  of  practice,  and  not  embraced  in  the  title  to 
the  act  The  title  of  the  act  is  as  follows:  <<  An  act  pre- 
scribing who  may  make  a  will,  the  effect  thereof,  what 
may  be  devised,  regulating  the  revocation,  admission  to 
probate,  and  contest  thereof."     This  title  we  think  broad 


OP  THE  STATE  OF  INDIANA.  251 

enough  to  cover  all  steps  provided  for  in  the  act  relating   ^ot.  Term, 

to  the  "contest"  of  wills,  including  appeals  as  well  as  any      ^^^' 

other  step  to  be  taken  in  such  contest.    But  it  is  ftirther      Hbvrt 

objected  that  this  provision  in  reference  to  appeals  is  <'spe»      Hsvxt. 

cial,"  when  a  general  law  could  be  made  applicable.     It  is 

true,  that  a  general  law  could  be  made  by  which  appeeJs 

might  be  taken  in  all  cases  from  the  Common  Pleeus  to  the 

CSrcuit  Ck>urt,  but  such  legislation  might  not  be  deemed 

by  the  legislature  wise  or  salutary.    It  does  not  follow  that 

if  the  legislature  would  allow  such  appeal  in  one  class  of 

cases,  they  must  permit  it  in  all  cases.    A  law  authorizing 

such  appeal  in  a  particular  class  of  cases  is  a  general  law. 

It  operates  upon  all  cases  of  the  class,  and  is  coSxtensive 

with  the  boundaries  of  the  state. 

It  is  also  claimed  that  the  provision  in  question  is  re* 
pealed  by  the  general  law,  passed  subsequently,  author- 
izing appeals  to  the  Supreme  Court  from  the  Common 
Pleas  and  Circuit  Courts.  2  R.  8.  p.  158*  This  position, 
we  think,  is  not  tenable.  There  is  no  inconsistency  in 
these  statutes.  They  may  both  stand  and  have  full  effect. 
The  act  concerning  wills  provides  that  "any  party  ag» 
grieved  by  the  decision  of  such  Court  (Common  Pleas) 
may  appeal  therefrom  to  the  Circuit  Court  of  the  proper 
county,^  &c.  The  other  provides  that  '^appeals  may  be 
taken  from  the  Courts  of  Common  Pleas  and  the  Circuit 
Courts  to  the  Supreme  Court,  by  either  party,  from  all 
final  judgments,  except,"  &c.  Here  is  nothing  limiting  or 
taking  away  the  right  of  appeal  from  the.  Common  Pleas 
to  the  Circmt  Court,  in  cases  of  contest  of  wills.  Under 
these  provisions,  a  party  in  such  case  may  appeal  either  to 
the  Circuit  or  Supreme  Court  in  all  cases  of  final  judg- 
ment. 

We  are  of  opinion  that  the  motion  to  dismiss  the  ap- 
peal was  correctly  overruled. 

The  motion  for  a  new  trial  was  based  upon  supposed 
errors  in  the  instructions  of  the  Court  to  the  jury.  No 
errors  have  been  pointed  out  in  any  of  the  instructions, 
except  the  first,  which  is  as  follows,  viz.: 
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Nov.  Tenn,  «To  make  a  valid  will,  it  is  necessary  that  it  should  be 

^^^*  signed  by  the  testator,  or  his  name  should  be  signed  to  it 

Hbkbt  by  some  one  in  his  presence  by  his  authority,  and  the  sig* 

Hbkkt.  nature  should  be  attested  by  two  witnesses  subscribing 

their  names  in  the  testator's  presence." 

< 

The  statute  provides  that  ^^no  will,  except  a  nuncupa- 
tive will,  shall  affect  any  estate,  unless  it  be  in  writing, 
signed  by  the  testator,  or  by  some  one  in  his  presence, 
with  his  consent,  and  attested  and  subscribed  in  his  pre- 
sence by  two  or  more  competent  witnesses,"  &c.  2  R  S. 
p.  314,  §  18. 

The  objection  made  by  counsel  to  the  above  instruction 
is,  that  it  '' decides  that  it  is  not  only  necessary  that  the 
signature  should  be  attested  by  two  witnesses,  but  that  it 
should  be  proved  by  two  witnesses." 

We  do  not  understand  the  charge  as  meaning  that  the 
signature  of  the  testator  to  the  will  must  be  proven  by 
two  witnesses,  but  simply  that  the  execntion  of  the  mil 
must  be  attested  by  two  witnesses.  But  if  the  charge 
was  likely  to  leave  the  impression  on  the  minds  of  the 
jury  that  it  was  necessary  to  prove  the  signature  of  the 
testator  to  the  will  by  two  witnesses,  the  matter  was  set 
entirely  right  by  another  charge  subsequently  given,  as  fol- 
lows: 

^  If,  however,  the  testator  had,  in  fact,  signed  the  will 
before  the  witnesses  subscribed  it,  that  is  sufficient,  not- 
withstanding one  of  the  subscribing  witnesses  might  state 
that  the  will  was  not  signed  by  the  testator  before  he 
signed  it,  or  afterwards  to  his  knowledge." 

We  are  of  opinion  that  there  is  no  error  in  the  record, 
and  the  judgment  must  be  affirmed. 

Per  Cfuriam. — The  judgment  is  affirmed  with  costs. 

O,  M.  Overstreet  and  A.  B.  Hunter^  for  the  appellants. 

JP*.  M.  Finch^  for  the  appellees. 
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Not.  Term, 

WooLLEY  V.  Turner.  ____,. 

WOOLLBT 
V. 

Hnsband  and  wllb,  imdflr  our  statnte,  sre  incompetent  witnesses  for  and  against      TunKsn. 

each  other,  while  the  marriage  relation  exists;  bnt  after  it  ceases  to  exist, 

they  are  competent,  as  to  anything  the  knowledge  of  which  was  not  obtained 

tfarongh  the  priyacy  of  the  marriage  relation. 
Bat  where  the  relation  existed  at  tiie  time  tiie  claim  sned  npon  accrued,  it  wiU 

be  piesnmed,  the  oontmy  not  being  shown,  that  it  still  exists. 

APPEAL  from  the  Shelby  Court  of  Common  Pleas.       SatunUnf, 
Davison,  J. — This  was  an  action  by   Turner  against 

WooUey  upon  account,  the  items  of  which  were  filed  with 

the  complaint,  and  are  as  follows: 

dncinncUiy  October  11,  1854. 
Thomas  WooUey  to  Samuel  Turner^  Dr.: 

To  boarding  Catherine  WooUey^  the  wife  of  said 
Thomas  WooUey^  51  weeks  from  the  11th  Octo- 
ber, 1853,  to  date,  at  3  dollars  per  week $153  00 

To  fael  and  lights  20  weeks,  at  50  cents  per  week      10  00 

To  cash  paid  for  medicines  for  her 20  00 

To  money  paid  her  during  said  time,  and  for  medi- 
cines  \ 65  00 

Whole  amount |248  00 

Proper  issues  having  been  made,  the  cause  was  submit* 
ted  to  a  jury,  who  found  for  the  plaintiff;  and  the  Court, 
having  refused  a  new  trial,  rendered  judgment  on  the  ver- 
dict, &C. 

The  record  contains  a  bill  of  exceptions,  which  shows 
that  the  plaintifl^  in  support  of  the  issue  on  his  part,  offered 
to  lead  in  evidence  to  the  jury  the  deposition  of  said 
Catherine  WooUey^  to  the  introduction  of  which  the  defend- 
ant objected,  on  the  ground  that  she  was,  at  the  time  the 
account  for  boarding,  &c.,  accrued,  his  wife,  and,  for  aUght 
that  appeared,  the  relation  of  husband  and  wife  still  existed 
between  them;  but  the  objection  was  overruled,  and  the 
deposition  admitted,  &c 

We  have  a  statutory  rule  of  practice  which  says:  ^  Hus- 
band and  wife  are  incompetent  witnesses  for  and  against 
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Not.  Term,    each  other;  and  they  can  not  disclose  any  oommnnication 
^^^'      from  one  to  the  other,  made  daring  the  existence  of  the 
Pattbrsok   marriage  relation,  whether  called  as  a  witness  while  that 
Watts,      relation  exists  or  afterwards."    2  R.  S.  p.  82,  §  240. 

As  we  construe  this  rule,  the  husband  and  wife  are  in- 
competent  witnesses  for  or  against  each  other  while  the 
mairiage  relation  exists;  but  that  after  it  ceases  to  exist, 
they  are  competent  as  witnesses  for  or  against  each  other, 
to  testify  to  anything  that  came  under  their  observation, 
the  knowledge  of  which  was  not  obtained  through  the 
privacy  of  the  marriage  relation.  Jack  v.  RusBey^  8  Ind.  R. 
180,  note  L 

In  this  case,  the  bill  of  exceptions  avers  that  the  proposed 
evidence  was  resisted  on  the  ground  that  the  witness  was, 
at  the  time  the  account  sued  on  accrued,  the  defendant's 
wife.  Hence  we  must  intend  that  the  ground  thus  as- 
sumed was  true,  and,  in  the  absence  of  contrary  proof,  pre- 
sume that  the  relation  of  husband  and  wife  continued  to 
exist  between  them  when  she  made  her  deposition.  And 
this  being  the  case,  the  deposition  should  have  been  ex- 
cluded, because,  as  has  been  seen,  husband  and  wife  aie 
incompetent  witnesses  for  or  against  each  other  in  any  case, 
while  that  relation  exists.    1  Greenl.  Ev.,  §§  336,  337. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
D.  W Donald  and  A.  O.  Porter^  for  the  appellant. 


p» » 


Patterson  and  Others  v.  Watts  and  Another. 


Satwrdatff 
DectmberS* 


APPEAL  from  the  Johnson  Circuit  Court. 

Per  Ouriam. — This  cause  was  decided  upon  demurrer, 
and  to  the  ruling  below  the  record  shows  no  exception. 
As  this  point  is  made  by  the  appellees,  we  are  not  at  lib- 
erty to  pass  over  it.  According  to  repeated  adjudications, 
there  is  no  question  before  us  for  decision. 
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The  jtidgment  is  affiimed  with  costs.  Not.  Tenn, 

D.  Wallace  and  X  Cbfriim,  for  the  appellants.  1859, 

W.  Herod^  &  Siansifer^  O.  M.  Overstreety  and  A.  B.  Mabshall 

HmUer,  for  the  appellees.  Ptbatt. 


<i  m%^  m 


Marshall  v.  Pybatt. 

Bj  our  stitate  (1  B.  S.  p.  879,  4  lft)»  *  svH  tbmj  bo  ixistitiited  by  an  indoneo 
agaiiiBl  the  JmmiMtiftto  and  remote  indoxven,  joind^. 

If  the  oomplaint,  in  such  case,  to  show  faflore  of  consideration,  allege  that  the 
defendants  had  dne  notice  of  the  soit  against  the  maker,  a  paragraph  of  the 
answer  traTersing  the  allegation,  is  good. 

Bat  a  paragraph  chaiging  tha%  hj  agreement  with  the  maker,  the  plaintiff 
frandnlentlj  pat  off  the  trial  from  tenn  to  term,  without  notice  to  the  de- 
fendants, and  without  their  knowledge  or  consent,  hj  means  whereof  the  de- 
fendant lost  the  benefit  of  the  assignment  to  him,  &c.,  was  hdd  bad,  as  being 
faiapplicable  to  the  case  made  bjr  ih»  complaint. 

Thooghy  as  a  general  mle,  an  indorsee  of  a  promisaoij  note  assignable  onder 
the  statute,  cannot  recorer  against  the  indorser  unless  he  has  used  diligence 
against  the  maker,  yet  he  may  allege  and  proye  an  excuse  for  lack  of  dili- 
gence. 

APPEAL  from  the  Qra$U  Court  of  Common  Pleas.       Saturday, 

Davison,  J. — The  appellee,  who  was  the  plaintifi^  sued 
John  D.  Marshatt  and  Daniel  DwigginSj  upon  the  assign- 
ments of  two  promissory  notes.  The  notes  were  given  by 
M.  and  O.  Osgood  to  FUk  and  MeCord^  and  bear  date 
October  35, 18S0.  One  of  them  is  for  110  dollars,  payable 
May  1,  1852;  and  the  other,  for  40  dollars,  due  at  nine 
months. 

On  the  aoth  of  November j  1850,  Fisk  and  McOordj  the 
payees,  assigned  both  notes  to  Marshall^  who  indorsed  them 
in  blank  to  Dwiggin$^  and  he,  by  a  like  indorsement,  tmns* 
ferred  them  to  the  plaintifE 

In  JtforcA,  1854,  PyeaU^  the  plaintiff,  instituted  suit  on 
the  notes,  against  the  makers,  in  the  FuUon  Court  of  Com* 
mon  Pleas,  and  at  the  July  term,  1855,  of  that  Court,  there 
was,  in  favcnr  of  the  makers,  a  verdict  and  judgment,  on  the 
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Not.  Term,    ground  that  the  consideration  upon  which  the  notes  were 

^^^'  given  had  failed. 
Marshall  In  the  complaint,  it  is  avered  that  Marshall  and  Dung^ 
PvBATT.  gif^9  the  present  defendants,  were  duly  notified  of  the  pen* 
dency  of  the  suit  against  the  makers  of  the  notes,  and  the 
grounds  upon  which  it  was  resisted;  and  that  MarshaU  at- 
tended, was  present  when  the  cause  w^s  tried,  and  aided  in 
its  prosecution,  &c. 

In  the  present  case,  Dwiggins  was  called  and  defaulted 
MarshaU  appeared  and  answered  in  seven  paragraphs,  five 
of  which  were  subsequently  amended.  Demurrers  were 
sustained  to  the  second  and  fifth,  and  upon  the  others,  issues 
were  made.  There  was  a  verdict  for  the  plaintiff.  Motions 
for  a  new  trial,  and  in  arrest,  were  overruled,  and  judgment 
rendered,  &c. 

The  suit,  as  we  have  seen,  was  instituted  jointly  against 
the  immediate  and  remote  indorser.  Hence  it  is  insisted 
that  the  proceedings  are  erroneous. 

Anterior  to  the  present  code,  this  position  would  have 
been  tenable.  Ewing  v.  St7b,  1  Ind.  R.  125.  But  the  role 
now  is,  that  the  holder  of  any  note  or  bill  of  exchange  ne- 
gotiable by  the  law  merchant,  or  by  law  of  this  state,  maj 
institute  one  suit  against  the  whole  or  any  number  of  the 
parties  liable  to  such  holder,  &c  1  R.  S.  p.  379,  §  1& 
This  provision  seems  to  be  decisive  that  the  remedy  adopt- 
ed in  this  case,  by  joint  suit  against  the  defendants,  is  un- 
objectionable. 

The  next  inquiry  relates  to  the  action  of  the  Court  in 
sustaining  the  demurrers  tb  the  second  and  fifth  para- 
graphs*. 

The  second  avers  that  '^it  is  not  true,  as  alleged,  that 
defendants  had  notice  of  the  pendency  of  the  suit  instituted 
against  the  makers  of  the  notes,  in  the  FuUan  Court  of 
Common  Pleas,  and  he  avers  that  they  had  no  such  notice," 
&c. 

The  complaint,  as  has  been  seen,  in  order  to  show  that 
the  consideration  of  the  assigned  notes  had  failed,  relies 
solely  on  the  result  of  the  suit  against  the  maker,  in  the 
FuUon  Court  of  Common  Pleas,  and  avers  that  of  that  suit 
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the  defendants  had  due  notice.     This  averment  was  mate-'  ^ot.  Term, 
rial;  because,  if  they  had  such  notice,  the  judgment  in  that       ^Q^^* 
case  was,  as  to  such  failure  of  consideration,  conclusive    Makshall 
against  the  defendants.     And  it  seems  to  follow,  that  the     Ptbatt. 
second  defense,  being  a  denial  of  the  alleged  notice,  is  well 
pleaded;  because  it  directly  controverts  an  allegation  which 
was  essential  to  the  maintainance  of  the  action,  and  which 
the  plaintiff  was  bound  to  prove.     Our  conclusion  might 
be  otherwise,  had  the  complaint  contained  an  independent, 
affirmative  averment  that  the  consideration  of  the  notes 
had  failed.    Howell  v.  Wilson,  2  Blackf.  418.     As  the  de- 
fense stands,  it  constitutes  a  bar  to  the  action. 

The  fifth  paragraphia  as  follows:  ^'By  agreement  with 
the  makers  of  the  notes,  the  plaintiff  fraudulently  put  off 
the  trial  of  said  cause  in  the  FuUon  Court  of  Common 
Pleas,  from  term  to  term,  without  notice  to  the  defend- 
ants, and  without  their  consent  or  knowledge,  by  means 
whereof  the  defendant  has  lost  the  benefit  of  the  assign- 
ment to  him,"  &c. 

This  defense  is  not  applicable  to  the  case  made  by  the 
complaint,  and  is,  therefore,  defective.  True,  the  indorsee 
of  a  promissory  note,  assignable  under  the  statute,  is  not 
allowed  to  sue  the  indorser,  unless  he  has  used  due  dili- 
gence against  the  maker  for  the  recovery  of  the  note  (1  R. 
S.  p.  378,  §  4) ;  still  he  may  allege  and  prove  an  excuse  for 
not  using  such  diligence.  In  this  instance,  the  plaintiff,  in 
his  complaint,  relies  on  such  excuse,  viz.,  that  the  consider- 
ation of  the  assigned  note  had  failed,  while  the  defense,  in 
effect,  is,  that  he  had  failed  to  use  the  diligence  required 
by  the  statute.  Hence,  it  neither  controverts  nor  avoids  any 
averment  in  the  complaint,  and  cannot,  therefore,  be  held 
a  valid  pleading. 

For  the  error,  in  sustaining  the  demurrer  to  the  second 
paragraph  of  the  answer,  the  judgment  must  be  reversed. 

Per  Cunam4 — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

A.  SteelCj  H.  D.  Thompson^  and  JIf.  L.  Marsh,  for  the  ap- 
pellant. 

J.  F.  McDowell,  for  the  appellee. 
Vol.  Xm-— 17 
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Not.  Turn, 

^^9*        The  New  Albany  and  Salem  Railroad  Company  v. 

Mead* 


TKaToui- 

DO,  ftc., 
Raxijm>'d  Co. 

T. 
FiSHBK. 


APPEAL  from  tbe  Wasking^tan  Circuit  Court. 

Per  Curiam* — This  case  is  like  that  of  the  same  com- 
De^a-'s,  V^^J  ^*  TiUony  reported  in  12  lad.  R.  3;  and,  upon  the  au- 
thority of  that  case, 

The  judgment  is  affirmed  with  1  per  cent,  damages  and 
costs. 

TF.  O.  Cooper i  for  the  appellants. 

C.  L.  Dunham  and  JS  Hejfren^  for  tbe  appellee. 


The  Toledo,  Wabash,  and  Westehn  Railboad  Com- 
pany v.  Fisher.* 


Saturdtnff 
Decembers, 


APPEAL  from  the  JUiami  Court  of  Common  Pleas. 

Pbbkins,  Jw — Suit  by  Steams  Fisher  against  the  Toledo^ 
Wabash^  and  Western  Railroad  Company^  for  work  done 
and  materials  frirnished.  Judgment  for  plaintiff  for  a  frac- 
tion OTer  134  dollars. 

The  errors  assigned  are — 

1.  The  refusal  of  a  continuance. 

Th^re  was  no  error  in  this.    No  diligence  was  shown. 

2.  The  admission  of  proof  of  the  declarations  of  one 
Brown* 

But  the  proof  is  abundant  that  he  was  the  agent  of  the 
railroad  company.  If  not  so  by  original  appointment,  he 
was  made  so  by  a  recognition  of  hb  acts  while  in  perform- 
ance. Tbe  company  saw  what  he  was  doing,  and  paid 
some  of  his  bills.  Such  being  the  frict,  his  declarations, 
which  were  a  part  of  the  res  gestas  of  his  acts,  within  the 


*  An  eaniABt  and  able  petition  for  a  rehearing  of  this  case,  filed  by  Mr,  Stuart, 
on  the  83d  of  Deoember,  was  afterwaida  otetrnled. 
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scope  of  his  agency,  were  legitimate  evidence.    TomUnson  ^^-  Tem, 
V.  CoOeU,  3  Blackf.  436.— TA<j  Wayne  County,  Sfc,  Co.  \.      ^^^* 
Berry,  5  Ind.  R.  286,  289.    And  if  such  dedarationfl  are      Baaxr 
eiToneously  admitted  before  proof  of  the  agency,  subse-      Boulv. 
qaent  proof  of  the  agency  were  then  error.     7%e  ^trustees, 
Sfc  y.  Bledsoe,  5  Ind.  R.  133.    The  case  does  not  neces- 
sarily raise  a  question  upon  the  power  of  sub^igents. 

3.  Excessive  damages. 

The  jury  allowed  the  account.     There  was  evidence 
tending  to  prove  it. 

Per  Curiam. — The  judgment  is  afiirmed  with  10  per  cent, 
damages  and  costs. 

N.  O.  Bossj  K  P.  Effinger,  and  W.  Z.  Siuart,  for  the 
appellants. 

jS  X  Shirk  and  X  M.  WUson,  for  the  appellee. 


■  •»»  ■ 


CoMiiBT  v»  CoNLBT  and  Others. 

APPEAL  from  the  Wayne  Court  of  Common  Pleas.     ^^^^' 

Per  CuriaoLr— The  judgment  in  this  case  is  affirmed 
with  costs,  upoB  the  authority  of  Holland  v.  Moo^,  12 
Ind.  R.  170. 

C.  SL  Test,  X  M.  Wilson,  and  X  B.  Mian,  for  the  appel« 
lant. 

O.  P.  Morton  and  C  EL  Burchenal,  for  the  appellees. 


BBaav  and  Another  v^  Bolan. 


APPEAL  from  the  Kosciusko  Court  of  Common  Pfeaa.  Saturtkuf, 
Per  Curiam. — This  case  is  decided  upon  the  imttiority 


of  PtiUerson  v.  Cravffordy  12  Ind.  R.  241. 
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Nov.  Term,        The  judgment  is  affirmed  with  5  per  cent,  damages  and 
1859.      costs. 

J.  &  and  6.  W.  Prosier^  for  the  appellants. 


GOHXBT 


Amis.  O.  D,  Copelondj  for  the  appellee. 


^♦■^  » 


CoNKEY  and  Another  v.  Amis. 

Where  a  leyj  was  wrongfallj  made  upon  part  of  a  lot  of  saw-logs,  wiAoat 
distingnishing  what  part,  and  the  part  levied  apon  was  sold  without  bem; 
pointed  oat  or  separated  from  the  rest,  and  the  purchaser  neyer  took  posses- 
sion or  attempted  to  exercise  any  control  over  the  property,  it  was  AeU,  thai 
an  action  in  the  nature  of  trespass,  would  not  lie  against  the  officer  and  the 
purchaser. 


Satitrda^, 
Decembers, 


APPEAL  from  the  Vermillion  Court  of  Common  Pleas. 

WoRDEN,  J. — Complaint  by  the  appellee  against  the 
appellants,  alleging,  that  on,  &c.,  at,  &c.,  the  plaintiff  was 
the  owner  and  possessed  of  fifty  saw-logs  of  the  value  of 
300  dollars,  and  ten  thousand  feet  of  lumber  of  the  value 
of  200  dollars;  that  the  defendants  then  and  there,  with- 
out leave,  wrongfully  took  and  carried  away  said  properly 
and  have  not  returned  the  same,  and  other  wrongs  then 
and  there  did,  to  the  damage  of  the  plaintiff,  &c. 

There  were  answers  in  denial,  and  other  pleading  not 
necessary  to  be  stated  in  this  opinion. 

The  cause  was  tried  by  a  jury,  and  a  verdict  found  for 
the  plaintiff  for  70  dollars,  on  which  judgment  was  ren- 
dered, over  a  motion  for  a  new  triaL 

On  the  trial  there  was  no  evidence  touching  the  lumber, 
and  the  alleged  trespass  to  the  logs  was,  in  substance,  as 
follows : 

The  plaintiff  had  forty-two  logs  in  a  certain  mill-yard. 
The  defendant.  Bright^  as  a  constable,  had  in  his  hands  an 
execution  issued  to  him  by  a  justice  of  the  peace,  on  a 
judgment  in  favor  of  Conkey^  the  other  defendant,  and 
against  one  WUsan  N.  Amis.    Brightj  by  the  direction  of 
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Ckmkepy  levied  the  execution  upon  forty  of  the  logs  in   Not.  Tenn, 
question,  as  the  property  of  said  Wilson  N.^  and  offered       ^°^^* 
them  for  sale,  and  they  were  bid  off  by  one  John  Davidson.     Cohkst 
No  money  was  ever  paid  by  Davidson  on  his  purchase,       aios. 
bnt  he  afterwards  gave  Conkey  his  note  for  the  amount 
due  on  the  execution,  as  also  for  a  small  note  and  account 
dae  from  Wilson  N.  to  Conkey,    This  was  by  virtue  of  an 
agreement  between  the  three.     The  note  at  the  time  of 
the  trial,  was  not  due,  and  nothing  had  been  paid  on  it 
No  particular  forty  logs  out  of  the  forty-two,  were  levied 
upon  and  sold,  nor  were  they,  in  any  manner,  separated 
from  the  forty-two  pointed  out  or  designated.     Neither  of 
the  defendants,  nor  Davidson^  has  ever  taken  actual  pos- 
session of  the  logs,  but  they  still  lie  where  they  did  when 
bid  off  by  Davidson^  and  in  same  situation. 

The  defendants,  at  the  proper  time,  asked  the  following, 
amongst  other  instmctions,  which  were  refused,  and  excep- 
tion taken,  viz.: 

'^That  the  defendants  are  not  liable  in  this  action  with- 
out proof  that  they  have  taken  possession  of  the  property 
in  diiipute,  or  assumed  some  control  and  dominion  over  it; 
and  though  the  actual  levying  upon  property  may  be  suffi- 
cient under  ordinary  drcnmstanoes,  yet  if  the  levy  was 
npon  a  part  of  the  whole,  and  the  subsequent  sale  was  for 
a  part  of  the  whole,  without  distinguishing  which  part,  no 
property  passed  by  such  levy  and  sale;  and  if  the  defend- 
ants did  not  take  possession  of  said  property,  but  at  all 
times  suffered  it  to  remain  in  the  possession  of  the  plain- 
tiii^  and  as  it  was  at  the  time  of  the  alleged  levy,  such  levy 
and  sale  would  not  make  the  defendants  trespassers,  and 
liable  in  this  action."  ''If  the  defendants,  or  either  of 
them,  have  not  injured  the  plaintiff  in  his  possession  of 
the  property  in  dispute,  the  plaintiff  cannot  recover." 

We  are  of  opinion  that  the  charges  thus  asked  should 
have  been  given.  We  shall  not  stop  to  inquire  what 
would  be  the  effect  of  a  levy  and  sale  of  a  part  of  the 
logs  out  of  the  whole,  without,  in  any  manner,  separating 
them,  or  otherwise  designating  or  pointing  out  the  part 
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Not.  Term,   tfauB  levied  upon  and  sold;  because  the  sale  of  one  man's 

^Q^'      property  on  an  execution  against  another,  would  be  void, 

OovKBT     and  the  title  of  ihe  owner  would  not  be  divested  by  mcb 

XmM.       Bdle;  and  the  proceeding  could  be  made  no  worse  by  the 

fact  that  the  levy  and  sale  were  so  inregular  and  defective 

that  no  title  would  pass,  had  the  property  levied  upon  and 

sold  belonged  to  the  execution-defendant. 

The  sale  in  question  did  not  and  could  not  divest  the 
plaintiff  of  his  title,  and  unless  his  possession  has  been  in 
some  manner  interfenred  with,  or  unless  ^^some  dominion 
or  control  over  it,"  has  been  assumed,  he  has  clearly  fiuled 
to  make  out  his  case,  and  cannot  recover.  He  has  feikd 
to  show,  as  charged,  that  the  defendants  wrongfully  ^took 
and  carried  away"  the  property.  How  has  the  plaintiff's 
property  been  injured? 

^<  Trespass,  in  the  most  extensive  sense,  means  any  in- 
juiy  to  another's  person  or  property  from  the  misfeasance 
or  act  of  another."  3  Steph.  Nisi  Prius,  2629.  *^  The  gist 
of  the  action  of  trespass  is,  the  injury  to  the  possession." 
1(2.2632. 

The  property  in  question  has  not  been  touched,  or  in  any 
manner  interfered  with.  How  has  the  plaintiff  been  in- 
jured by  the  officer  going  through  the  useless  and  vain 
formality  of  levying  upon  and  selling  it?  If  he  has  been 
injured  by  such  nugatory  levy  and  sale,  the  injury  is  not 
shown  in  the  evidence. 

The  motion  for  a  new  trial,  based  upon  the  refusal  of 
the  Court  to  give  the  charge,  should  have  been  sustained 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

Jb  p.  Usher^  for  the  appellants. 
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Hot*  T6iiiiy 

The  Michioan  SotJTHEBN  and  Noethbrn  Indiana  Rail*      1o0^9» 

BOAD  Company  v.  Bivbns.  TheMioti- 

OAE,  «C., 

Baiuko'd  Co. 

Unless  othflrwigefatftrneted  by  die  Court,  the  juj  may  rfindereiliier  a  general      Birnm. 
or  a  special  Terdict;  but  upon  the  foqnest  of  etther  paity,  the  Court  mul 
direct  a  special  rerdict  upon  aU  or  any  of  the  issues;  and  if  requested  by 
eidicr  psfty,  the  Court  must  direct  the  jury,  that  if  they  find  a  general  ver- 
diet,  tbey  must  find  specially  upon  particular  questions  of  liKt. 

Where  a  part,  only,  of  property  transported  by  a  common  cairier,  is  injured, 
and  the  remainder  is  safely  carried  to  the  point  of  destination,  the  consigniee 
or  owner  cannot,  in  consequence  of  the  iigury  to  a  part  reject  the  part  unin- 
jured, and  hold  the  carrier  liable  for  the  whole. 

The  carrier  is  not  made  liable  for  the  whole,  by  a  fidlnre  to  ofite:  to  dellTer  the 
uninjured  part.  A  catrier  by  railroad  is  not  bound  to  make  personal  delir^ 
ery  of  the  property  to  the  consignee,  nor  to  offar  to  deliyer  it.  Qmene,  ^n^ie- 
ther  he  must  gire  notice  of  its  arriyal. 

It  is  the  duty  of  the  consignee  to  repair  to  the  depot  or  place  of  deliTery,  for 
his  goods,  and  llie  canter  cannot  be  sued  for  non«deliTBry  nnlesa  there  hat 
been  a  reftisal  to  deliTer  on  request. 


APPEAL  fix>in  the  Elkhart  Court  of  Common  Pleas,     ^^^> 

WoRDEN)  J. — Suit  by  the  appellee  against  the  appetlants. 

The  complaint  alleges  in  substance  that  the  appellants, 
on,  &c.,  at  the  town  of  Elkhart^  &c.,  as  common  carriers^ 
received  from  the  appellee  eight  thousand  one  hundred 
feet  of  lumber,  to  be  transported,  for  a  certain  reasonable 
reward,  to  Qiieago;  that  the  company  so  carelessly  and 
negligently  conducted  themselves  in  the  premises,  that, 
through  their  negligence,  and  that  of  their  servants,  tjie 
said  property  was  greatly  damaged,  and  was  afterwards 
converted  to  the  use  of  the  company,  and  was  wholly  lost 
to  the  plaintiff. 

Answer,  in  denial. 

Trial,  verdict,  and  judgment  for  the  plaintiff)  over  a  mo^ 
tion  iot  a  new  triaL 

A  biU  of  exceptions  was  filed,  containing  evidence  ad** 
duced  on  the  trial;  but  it  is  insisted,  by  counsel  for  the 
appellee,  that,  as  the  formula  of  the  30th  rule  is  not  fol- 
lowed, by  stating  that  ^this  was  all  the  evidence  given  in 
the  cause,''  the  bill  should  not  be  considered  as  showing 
all  the  evidence. 
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Nov.  Term,        The  rule  not  being  complied  with,  and  the  objection  be- 
^-0^^'      ing  made,  we  shall  determine  the  case  without  reference  to 
Th»  Micri-  the  evidence. 

Raiijio'dCo.      The  motion  for  a  new  trial  was  predicated,  amongst 
Bi^m      other  things,  upon  supposed  errors  of  the  Court  in  giving 
and  refusing  instructions  to  the  jury? 

The  defendants  asked  the  Court  to  instruct  the  jury  to 
find  specially  the  following  questions  of  fact,  viz.: 

1.  ''Was  not  about  five  thousand  feet  of  the  lumber 
specified  in  the  complaint  carried  by  the  defendants  for 
the  plaintiff'  to  Chicago  ?" 

2.  "Was  there  ever  any  demand  on  the  part  of  the 
plaintiff  on  the  defendants,  for  the  lumber  thus  carried  to 
Chicago  r 

This  the  Court  refused,  and,  we  think,  correctly.  Un- 
less otherwise  directed  by  the  Court,  the  jury  might  render 
either  a  general  or  a  special  verdict;  but  upon  the  request 
of  either  party,  the  Court  must  direct  a  special  verdict 
upon  all  or  any  of  the  issues;  and  if  requested  by  either 
party,  the  Court  must  direct  the  jury,  if  they  render  a 
general  verdict,  to  find  specially  upon  particular  questions 
of  fact.  2  R.  a  p.  114,  §  336.  The  Court  had  not  di- 
rected, nor  had  it  been  requested  to  direct,  the  jury  to  find 
a  special  verdict,  and  they  were  at  liberty  to  find  generally 
or  specially,  and  as  they  could  only  be  required  to  find 
specially  upon  particular  questions  of  fact,  in  case  they 
should  elect  to  find  a  general  verdict,  the  unqualified  direc- 
tion asked,  was  properly  refused*  The  jury  should  be  re- 
quired to  answer  particular  questions  of  fact,  only  in  case 
they  should  find  a  general  verdict. 

The  defendants  asked  several  instructions,  which  were 
refused.  The  evidence  not  being  considered  as  before  ns, 
we  must  presume  that  if  the  charges  were  correct  in  point 
of  law,  they  were  refused  as  not  being  applicable  to  the 
evidence. 

The  following  instruction  was  given,  to  which  exception 
was  taken  by  the  defendants,  viz.: 

"  That  if,  in  case  the  common  carrier  contracts  to  carry 
property  of  a  particular  character,  as,  in  this  case,  a  par- 
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ticular  kind  of  lumber,  and  the  same  is  injured,  and  a  por-  ^ot.  Tenn, 
tion  of  it,  only,  safely  carried  to  the  point  of  destination,       ^^^* 
and  the  carrier  wishes  the  owner  or  consignee  to  accept  Tbb  Miohi- 
that  portion  which  is  uninjured,  it  is  necessary  for  him  to  Railro'd  Co. 
make  an  offer  to  deliver  the  same,  and  then  it  is  at  the  op«     bitkits. 
tion  of  the  party  to  receive  it  or  not;  and  if  no  such  olier 
is  made,  the  carrier  will  be  liable  for  the  full  amount  of 
the  value  of  the  property." 

This  charge,  in  our  opinion,  was  wrong,  as  applied  to 
any  supposable  state  of  facts  that  might  have  been  legiti- 
mately proven  on  the  trial  of  the  cause.  Can  it  be  said 
that  when  a  part  only  of  the  property  to  be  transported,  is 
injured,  but  the  remaining  ^'portion  is  safely  carried  to  the 
point  of  destination,"  the  consignee  or  owner  can,  in  con- 
sequence of  the  injury  to  a  part,  reject  the  part  thus  un- 
injured, and  hold  the  carrier  liable  for  the  value  of  the 
whole?  We  think  not.  Suppose  several  car-loads  of 
wheat  are  to  be  transported,  all  of  which,  except  one,  ar- 
rive safely  and  without  injury,  but  the  one  is  damaged  by 
rain  in  consequence  of  the  insufficiency  of  the  car,  can  the 
consignee  or  owner  reject  the  car-loads  thus  uninjured,  in 
consequence  of  the  damage  to  the  one? 

This  question  is  settled  by  authority.  It  is  said  by  a 
standard  author,  that  "where  the  goods  are  only  damaged, 
the  owner  is  still  bound  to  receive  them,  and  cannot  aban- 
don, and  go  against  the  carrier  as  for  a  total  loss.  But 
whether  the  owner  have  accepted  the  goods  or  not,  he  may 
recover  for  any  deterioration  they  may  have  sustained,  un* 
less  by  the  excepted  risks  in  the  carrier's  undertaking." 
Bedf.  on  Bailw.  320. 

In  Shaw  v.  2%e  South  Carolina  Railroad  Co.^  5  Rich. 
462,  it  was  held,  that  "where  the  goods  in  the  carrier's 
possession  are  uninjured  in  quality,  but  there  is  a  partial 
loss,  the  owner  cannot  abandon  the  goods  and  recover 
their  entire  value;  he  can  recover  only  the  price,  at  the 
place  of  delivery,  of  the  goods  actually  lost."  The  fact 
that  a  part  of  the  goods  are  injured  merely,  instead  of  be- 
ing entirely  lost,  famishes  no  reason  for  the  application  of 
any  different  rule. 


n 
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Not.  Tom,       The  charge  given  is  also  eironeous  in  stating  that  it  was 

■^^^*      necessary  for  the  carrier  to  <^er  to  deliver  the  nninjnred 

Tbb  ^ohi-  property,  and  if  no  such  offer  was  made,  he  wonld  be  lia- 

Railbo'd  Co.  hie  for  the  full  amount  of  the  property. 

Bman  Whatever  may  be  the  duty  of  a  common  carrier,  who, 

by  the  course  of  his  business,  is  accustomed  to  make  a 

personal  delivery,  at  the  residence  or  place  of  business  of 

the  consignee,  and  whose  mode  of  transportation  admits 

of  such  delivery,  it  is  settled  abundantly  that  a  carrier  by 

railroad  is  not  bound,  as  a  general  proposition,  to  make 

such  personal  delivery. 

In  Redfield  on  Railways,  p.  251,  the  author  says:  *' We 
understand  the  cases  to  have  settled  the  question,  that  the 
cairier  byrailway  is  neither  bound  to  deliver  to  the  con- 
signee  personally,  or  to  give  notice  of  the  arrival  of  the 
goods."  The  latter  branch  of  this  proposition  will  be  re> 
marked  upon  hereafter.  On  page  252,  the  same  auth(»r 
says:  '^The  cases  all  agree  that  in  regard  to  carriers  by 
ships  and  steamboats,  nothing  more  is  ever  required,  in 
the  absence  of  a  special  contract,  than  landing  the  goods 
at  the  usual  wharf,  and  giving  notice  to  the  consignee, 
and  keeping  the  goods  safe  a  sufficient  time  after,  to  ena- 
ble the  party  to  take  them  away.  •  •  ♦  The  course  of 
doing  business  upon  railways,  in  being  confined  to  a  pa^ 
ticular  route,  having  stated  places  of  deposit,  and  generally 
erecting  warehouses  for  the  safe  keeping  of  goods,  all  seem 
to  require  that  the  same  rule,  as  to  the  delivery  of  goods, 
should  prevail,  which  does  in  transportation  by  ships  and 
steamboats." 

In  Edwards  on  Bailments,  p.  515,  it  is  said,  that  <<  since 
ships  and  vessels  must  stop  at  the  wharf,  and  railroad  cars 
at  the  depot,  notice  given  to  the  consignee  of  the  arrival 
of  the  goods  and  of  their  place  of  deposit,  is  taken  by 
custom  in  lieu  of  personal  delivery." 

Whatever  diversity  there  may  be  in  the  decisions  in  re- 
spect to  the  necessity  of  notice  to  the  consignee,  in  order 
to  discharge  the  carrier,  there  is  littie  or  none  in  respect  to 
the  point  now  under  consideration.  The  goods  carried  by 
railroad,  having  arrived  at  the  proper  depot,  and  the  con* 
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Bignee  having  been  notified  of  their  arrival,  the  carrier  is   ^v*  Tenn, 
niider  no  oUigation  to  seek  oat  the  consignee  and  make  an       ^^^' 
offer  to  deliver  them.     It  is  the  business  of  the  consignee  Tbb  Michi- 
to  repair  thither  to  receive  the  goods,  and  if  the  carrier  Bailbo'd  Co. 
refuse  to  deliver  them  on  request,  no  valid  excuse  being     bi^ks. 
shown,  an  action  will,  of  course,  lie  fcnr  their  non-delivery. 

The  fact  that  some  of  the  goods  have  been  damaged  in 
their  transit,  can  make  no  difference  in  the  application  of 
the  principle.  We  have  seen  that  such  injury  does  not 
authorize  the  consignee  or  owner  to  reject  the  goods  en- 
tirely, and  hold  the  carrier  liable  as  for  a  total  loss;  neither 
does  it  devolve  upon  the  carrier  any  obUgation  to  make  an 
offer  to  deliver,  otherwise  than  as  if  the  goods  had  all  ar- 
rived uninjured. 

The  counsel  for  the  appellee  have,  with  much  ability 
and  research,  discussed  the  proposition,*  involved  in  the 
foregoing  quotation  fix)m  Redfield^  that  a  carrier  by  rail- 
road is  not  bound  to  notify  the  consignee  of  the  arrival  of 
the  goods.  Upon  this  point,  Judge  Redfield  cites  the 
case  of  The  Norway  Plains  Co.  v.  The  Boston  and  Maine 
Bailwapj  1  Gray,  263,  and  The  Farmers  and  Mechanics^ 
Bank  v.  7%e  Champlain  Transportation  Co.,  23  Verm.  R. 
211.  If  these  cases  be  considered  as  deciding  the  proposi- 
tion, there  are  others  which  hold  the  other  way;  as  the  case 
of  The  Michigan  Central  Railway  v.  Ward,  2  Mich.  R.  538; 
this,  however,  was  decided  upon  a  statutory  provision.  In 
Hie  Rome  Railway  v.  Sidlivanj  14  Geo.  R.  277,  notice  is 
held  to  be  necessary  on  general  principles.  Vide  Redf.  on 
Railw.,  note  p.  255. 

We  shall  not  decide  nor  further  discuss  this  proposi- 
tion, because  its  decision  is  not  necessary  to  a  determina- 
tion of  the  case  before  us.  When  it  shall  arise,  there  will 
be  time  for  its  determination.  For  the  purposes  of  this 
case,  it  may  be  admitted  that  the  liability  of  a  carrier  by 
railroad  continues  until  the  goods  have  arrived,  and  are 
safely  stored  in  the  jMroper  depot,  the  consignee  duly  noti- 
fied, and  until  a  reasonable  time  has  elapsed,  after  notice, 
for  the  consignee  to  remove  his  goods;  and  yet  it  would 
by  no  means  follow  that  the  carrier  would  be  bound  to 


268  CASES  IN  THE  SUPREME  COURT 

Nov.  Term,   make  an  offer  to  deliver  them.     As  before  remarked,  it  is 

■^°^^'      the  duty  of  the  consignee  or  owner  to  repair  to  the  depot, 

Thb  Michi-  or  place  of  delivery,  for  bis  goods,  and  the  carrier  cannot 

Bailro'd  Co.  he  sued  for  their  non-delivery,  unless  there  has  been  a  re- 

Per  Ckirianu — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
J.  B.  NileSy  for  the  appellants  (1). 
X  A.  Listan  and  R.  Lawry^  for  the  appellee  (2). 

(1)  Extract  from  Mr.  AtZ»'«  brief: 

A  railroad  company,  unlike  a  stage  or  express  wagon  running  through  tibe 
streets  of  a  town,  is  not  bound  to  deUyer  freight  at  the  place  of  business  or 
residence  of  the  owner  or  consignee.  Shaw,  Chief  Justice,  in  Tht  Nonemf 
Plains  Co.  T.  The  Botton  and  Maine  Railroad  Co,,  1  Gray,  371,  says:  ''The 
nature  of  the  transportation  (by  railroad)  though  on  land,  is  much  more  like 
that  by  sea,  in  this  respect,  that  from  the  yery  nature  of  the  case,  the  mercfaan- 
dize  can  only  be  transported  along  one  line  and  deliyered  at  the  terminatioD, 
or  at  some  fixed  place  by  its  side  at  some  intermediate  point.  The  rule  m  le- 
gard  to  ships  is  yery  exactly  stated  in  the  opinion  of  Bulubb,  J.,  in  ffifde  y. 
Tke  Trent  and  Mersey  Navigation  Co,,  5  T.  B.  397 :  A  ship  trading  from  cm 
port  to  another,  has  not  the  means  of  carrying  the  goods  on  land;  and,  ac- 
cording to  the  established  course  of  trade,  a  deliyery  on  the  usual  wharf  is 
such  a  deliyery  as  will  discharge  the  carrier."  It  would  be  absurd  to  aigae 
that  a  raUroad  company  is  bound  to  delayer  heayy  lumber  like  that  described 
by  the  witness  in  this  case,  except  at  their  proper  station.  Neither  are  they 
bound  to  giye  notice  of  the  arriyal  of  goods  at  the  point  of  destination.  The 
consignor  is  expected  to  adyise  the  consignee  of  the  shipment,  and  if  thej 
happen  to  be  the  same  person,  he  has  all  the  information  which  he  needs.  As 
is  remarked  by  Chief  Justice  Shaw,  in  the  case  referred  to  aboye,  "the  airi- 
yals  of  goods  at  the  large  places  to  which  goods  are  sent  by  railroad,  aie  to 
numerous,  frequent,  and  yarious  in  kind,  that  it  would  be  nearly  impossible  to 
send  special  notice  to  each  consignee,  of  each  parcel  of  goods,  or  single  article 
forwarded  by  the  trains."    Bedf.  on  Bailw.,  249. — 1  Gray,  263. 

If  part  of  the  lumber  was  carried  to  the  point  of  destination,  the  plaintiff 
was  bound  to  accept  it,  and  ho  is  entitled  only  to  his  actual  di&nages,  occsr 
sioned  by  the  loss  or  injury  of  the  balance.  In  the  nature  of  the  case,  part  of 
a  lot  of  square  oak  timber  may  be  injured  or  lost  without  destroying  wfadly 
the  yalue  of  the  remainder.  If  the  doctrine  announced  in  the  instruction  to 
the  jury  in  this  case  is  correct,  then  when  a  railroad  company  undertake  to 
transport  cattle,  and  some  are  injured  so  that  the  company  may  think  it  best 
to  kill  them,  in  order  to  saye  their  hides  and  tallow,  they  thereby  assume  aa 
entirely  new  and  increased  responsibility  as  to  the  others — at  least  so  fiur  as  lo 
be  required,  oontnury  to  the  general  rule,  to  look  up  the  consignee,  wheieyer 
he  may  be,  and  make  a  formal  tender  of  the  remaining  cattle.  And  eyen  dien, 
according  to  the  instruction,  it  would  be  optional  with  the  consignee  to  reccire 
them  or  not.    Where  goods  are  only  damaged  or  partly  lost,  the  owner  is  still 
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bound  to  receiTe  ibem  or  what  renuttD,  and  cannot  abandon  them  and  go  Kor.  Tenn, 

against  the  earner  aa  for  total  losf.    See  this  subject  discussed  in  The  Chicago,  1859. 
tre,,  Raibvad  Co.  t.  Warren,  16  HI.  B.  502;  Bedf.  on  Bailw.,  pp.  320,  321. 


Thb  Michi- 
OAir,  &c., 
(2)  Counsel  for  the  appellee  submitted  the  following  alignment:  Bailbo'd  Co. 

The  appellants'  counsel,  in  his  brief,  says,  that  "the  OTidence  is  aU  set  forth  ▼• 

in  a  bin  of  exceptions."  The  learned  counsel  is  greatly  mistaken.  The  re-  Biysvb. 
cord  shows  no  such  thing.  The  bill  of  exceptions  to  which  he  refers,  ends 
with  this  language,  to-wit,  "and  which  was  all  the  testimony  adduced  on  the 
trial  of  said  cause."  It  does  not  comply  with  rule  30  of  this  Court,  and 
theiefore  can  aTail  him  nothing.  See  Meeker  y.  Patty,  6  Ind.  B.  467;  Autem 
T.  Bjfrd,  id.  475.  These  authorities  are  sufficient  to  dispose  of  his  bill  of  ex- 
ceptions, and  that  Tirtnally  disposes  of  the  whole  case;  but  we  will  look  a  lit* 
tie  further  into  the  record,  and  see  what  merit  the  i^pellants  have  in  the  re* 
maining  errors  assigned. 

The  complaint  charges  that  the  appellants,  as  common  carriers,  undertook 
to  Bafoly  convey  the  lumber  of  the  appellee  from  ElUuxrt,  Indiana,  and  deliyer 
five  thousand  six  hundred  feet  of  said  lumber  to  F.  D.  Wilson  (who  must  be 
regarded  as  a  consignee,)  at  the  Rock  Island  repairing  shop,  in  the  state  of 
Illinois;  and  the  remainder,  two  thousand  fiyo  hundred  feet,  of  said  lumber, 
was  to  be  delirered  to  Z>.  C  Barley  (who  must  also  be  regarded  as  a  con- 
lignee,)  in  the  city  of  Chicago,  in  Illinois;  that  by  carelessness,  &c.,  the  lum* 
ber  was  greatly  damaged,  and  was  aftem-ards  conyerted  by  the  appellants  to 
tiieh:  own  use,  and  was  wholly  lost  to  the  appellee.    The  learned  counsel  ad- 
mits, in  his  brief,  that  the  general  denial  in  the  appellants'  answer,  is  all  of  the 
answer  that  need  be  noticed.    The  evidence  is  not  objectionable.   The  witness 
testifies  that  he  went  in  search  of  the  lumber,  and  was  at  Chicago,  and  saw  the 
agent  of  the  appellants,  one  Bacon,  who  pointed  out,  in  one  comer  of  the  ap- 
peQants'  lumber  yard,  lumber,  as  being  part  of  plaintiff's,  and  said  that  the 
lumber  had  been  injured  in  the  "smash  up"  on  the  railroad  of  the  appellants; 
and  Bacon  also  toM  witness  that  he  had  change  of  the  place  of  reception  of 
lumber  of  the  appellants,  at  Chicago.    It  is  a  sufficient  answer  to  the  appel- 
lants' objection,  that  Bacon  was  there  in  charge  of  the  lumber  yard,  exercising 
control  over  it;  that  was  a  feet.    Thns  far  the  witness  testified  to  fects  of  his 
own  knowledge;  and  as  to  what  Bacon  told  him,  as  to  his  being  the  agent  of 
the  railroad  company,  and  having  charge  of  the  place  of  reception  of  lumber  of 
appellants  at  Chicago,  the  learned  counsel  will  find  himself  in  this  predion 
meat,  that  if  Bacon  was  not  the  agent,  yet  ho  bad  the  custody  of  the  lumber 
yard,  and  of  the  plaintiff's  damaged  and  converted  lumber.   These  were  fects, 
which  the  witness  saw;  and  what  Bacon  said  on  that  occasion,  was  with  refer* 
eneb  to  the  subject-matter  of  the  lumber,  then  in  his  custody,  and  which  tiie 
witness  then  and  there  saw  at  the  time,  in  a  damaged,  mutilated,  and  converted 
condition.    And  on  the  other  hand,  if  Bacon  was  the  agent  of  the  appellants, 
aad  the  law  (in  the  absence  of  proof)  will  presimie  it,  from  tiie  circumstances, 
as  he  was  then  and  there  acting  in  that  capacity,  and  professing  to  act  in  that 
capacity,  at  a  place  where  the  company  had  an  established  place  of  doing  busi- 
ness; and  as  the  company  can  only  do  business  by  and  through  their  agents, 
sad,  in  one  aspect  or  the  other,  the  ads  and  declarations  of  Bacon  are  part  of 
tfie  m  gesta,  and  were  proper  for  the  jury  to  consider  with  the  other  fects, 
then,  if  he  was  such  agent— «nd  it  was  for  tiie  jury  to  judge  from  all  the  facta 
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Not.  Tonoi,    and  drciimsteiioes— 4lie  appdlaali  an  bound  bj  the  acta  and  ■tatemenla  of 
1859.       Bacon  to  the  witnoM,  as  the  oompanj  can  onlj  act  and  speak  bj  and  throngii 
their  agents;  and  In  eitiier  fiew  of  this  part  of  the  eridenoe,  it  was  not  objeo- 


Bailbo'd  Co.  not  which,  as  it  most  deail^  proves  a  oonTenion  of  the  Inmber  by  the  appet 
T.  lants,  as  it  is  not  pretended  that  it  was  erer  delrrered  or  oUtersd;  and  liere  no 

Brmra.  demand  was  necessary.  '*The  law  never  requires  a  rain  thing."  Bioome's 
Leg.  Max.  There  is  another  &tai  objection.  The  counsel  did  not  point  ont 
to  the  Court  below  his  objections  to  the  evidence.  Rogen  v.  Lamh^  3  Biack£ 
155.— 22iitse/2  v.  Branham,  8  id.  S77.  Be  did  object  to  C  W.  Biwau^s  evidence 
as  to  what  he  saw  and  heard  from  WUliami,  the  superintendent  of  the  westen 
division  of  tiie  railroad.  This  part  of  the  evidence  was  g^en  in  proof  of  the 
convenion.  There  is  proof  enough  to  sustain  the  verdict  without  it.  This  is 
the  only  objection  to  the  evidence. 

"A  common  carrier  remains  liable  until  the  actual  delivery  of  the  goods  to 
tiie  consignee;  or,  if  the  course  of  (he  business  be  sudi  that  d^ivery  is  not 
made  to  the  consignee,  his  liability  continues  until  notice  of  the  anival  of  the 
goods  be  given."    Gibmm  v.  Culver,  17  Wend.  805. 

''Tlie  rule  of  law  ia  the  same  in  respect  to^  carrier  by  water,  as  to  a  caxiier 
by  Umd."    AfcArthwr  v.  Soars,  SI  Wend.  190. 

"  The  undertaking  of  the  carrier  to  transport  the  goods  to  a  particular  place, 
necessarily  includes  the  duty  of  delivery  there  in  saftty."  De  MaU  r.  Lanh 
way,  14  Wend.  225. 

"Qenerally  a  carrier  is  bound  to  deliver  goods  personally  to  tite  consignee; 
but  when  transportation  is  by  vessel  or  boats,  notice  of  arrival,  and  of  the 
place  of  delivery,  is  sufficient;  and  if  the  consignee  is  abeenti  refiiaes  to  i» 
eeive,  or  cannot,  after  reasonable  search,  be  found,  the  carrier  may  diachaige 
his  liabiltty  by  storing  the  goods  with  a  responsible  party,  for  account  of  the 
owner,  in  relation  to  whom  the  storekeeper  becomes  bailee."  Fitk  t.  Newkm, 
1  Denio,  45. 

"Common  carriers  are  liable  for  every  injury  which  happens  to  goods  en- 
trusted to  dieir  care,  unless  it  be  caused  by  the  act  of  God  (inevitabla  acd- 
dent)  or  of  the  enemies  of  the  land."  CoU  v.  M'Mechm,  6  Johns.  160. — Kmp 
T.  Cougktry,  Hid,  107. 

"Where  goods  were  put  on  board  of  defendant's  vessel  to  be  carried  to 
AJboMf,  and,  on  arriving  tiiece,  were,  by  defendant's  directions,  put  upon  the 
wliarf,  held,  that  this  was  not  a  delivery  of  the  goods  to  tiie  oonsigneey  and 
that  the  evidence  of  usage  to  deliver  goods  in  this  manner,  was  immaterial; 
tiwt  the  defendant  was  liable  in  trover  for  such  part  of  the  goods  as  were  not 
actually  delivered  to  the  consignee."    Ottrandet  v.  Bnwn,  15  Johns.  89. 

"Where  the  goods  are  embesxled  or  lost  during  the  voyage,  the  master  is 
boimd  to  answer  for  the  value  of  the  goods  missing,  according  to  the  dear  net 
value  of  goods  of  like  kind  and  quantity  at  tiie  port  of  delivery."  WaAmam 
T.  LaugkUm,  8  Johns.  218. 

"The  law  of  common  carriers  is  one  of  great  rigor."  JBoyoe  t.  Aitdermm, 
8  Pet.  155. 

"The  servants  of  a  corporation  are  no  more  and  no  less  than  the  servants 
of  natund  persons,  and  whatsoever  is  negligently  done  or  omitted  by  them,  is, 
as  tO'the  public,  the  employer's  act."  "Public  policy  demands  that  the  law 
should  be  applied  as  rigidly  to  railroad  companies  as  to  any  otiier  specias  of 
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pimeqgw  eankn.**    OHlenwater  t.  The  Madimm,  ^.,  Bailnad  Co^  5  Ind.  B..  Not.  Term, 
389.  1859. 

"ThA  liaUlitjr  of  a  Gurier,  imder  a  bill  of  kdiag,  ooatmiies  until  tlw  mer*  ~ir~r^ 

chandiie  18  safel J  deUyerod  to  the  oonaignee,  at  the  port  of  discharge,  or  placed     ^^^  &cf'' 
in  such  a  sUnatioii  there,  as  to  be  eqaiyalent  to  a  safe  deliTeiy;  and  the  carrier  Baiijm>'d  Co. 
is  not  discharged  of  the  custody  of  the  goods  until  this  is  done,    *    *    and  ▼• 

he  gives  reasonable  notice  to  the  consignee  thereof  #  •  *  Bndi  landing,  oitxks. 
with  such  notice,  is  eqniyalent  to  a  personal  delivery."  S  Am.  Law  Reg.  563. 
— Fow  T.  ABen^  U.  8.  Bist  Conrt^  N.  Y.  in  Admiralty,  February  term,  1854. 
See  Ang.  and  Ames  on  Ck>rp.,  \  310.  This  mle  is  applicable  to  common  car^ 
riers,  navigating  inland  lakes  and  riyers;  and  to  carriers  by  land  the  rule  is 
more  rigid.    The  mle  as  to  inland  common  carriers  is  laid  down  in  the  cases 

of  Fi$k  y.  Newton,  1  Denio,  45;  Crawjbrd  y.  Oark,  15  HI.  R. ;  Sc^olei  y. 

Adeeriaik^  id.  — .    See  the  case  of  The  Grafton,  1  Blatch.  175. 

The  third  enor  assigned  is  not  well  taken.  By  2  B.  19.  p.  114,  i  336,  in  all 
cases,  when  requested  by  either  party,  the  Coort  shall  iastmct  the  jnry,  if  they 
reader  a  general  verdict,  to  find  specially  npon  particnlar  questions  of  fieust,  to 
be  stated  in  writing.    Tliere  are  two  fatal  objections  to  the  assignment : 

1.  The  appellants  asked  no  soch  instructions  as  the  statute  anthorices. 
They  asked  the  Ck>iut  to  instruct  the  jury  aheolutely  to  find,  and  not  condi- 
tionally, as  the  statute  provided,  "if  they  rendered  a  general  verdict."  The 
Court  Qoirectly  refused  to  giye  the  absolute  instructions  to  find  specially;  and 
die  appellants  did  not  ask  for  them  in  any  other  manner. 

S.  The  second  objection  is,  that  the  request  to  instruct  the  jury  to  find  spe- 
cially, was  entirely  irreleyant  to  the  matters  in  issue.  The  complaint  charges 
that  the  appeOants  undertook  to  oonyey  the  lumber  safely  for  the  appellee, 
from  EHhart  to  Chicago,  to  be  delivered  in  pacoels,  to  two  consignees.  Whe* 
thar  the  appellants  ever  carried  the  lumber  to  (Mxufo  is  hnmaterial,  as  they 
never  delivered  it  to  the  consignees,  nor  ever  gaye  them  notice,  as  th^  were 
bound  to  do.  See  authorities,  npra.  But,  on  the  contrary,  tibey  conyerted 
the  lumber  to  their  own  use.  A  conversion  dispenses  with  a  demand.  ''  Con- 
venion  may,  therefore,  be  either  direct  or  oonstructiye;  and,  of  course,  is 
proved  either  directly  or  by  inference.  •  *  #  Using  a  thing,  without 
Ueease  of  the  owner,  is  a  conyersion;  as  is  also  the  misuse  or  detention  of  a 
thing  by  a  finder,  or  other  bailee.  •  «  «  If  a  bailee  of  goods  deliver  them 
ovsr  to  another,  in  violation  of  the  orders  of  the  bailor,  it  is  a  conversion." 
S  GreenL  £y.,  i  642.  "An  admission  by  the  defendant,  that  he  had  had  the 
foods  of  plaintiff,  and  that  they  were  lost,  is  sufficient  evidence  of  a  convei^ 
sion,  without  shovring  a  demand  and  refasaL"  Brulol  y.  Burt,  7  Johns.  954. 
-^G*bb$  y.  Chaee,  10  Mass.  B.  180.  "Fh>of  that  the  defendant  promised  to 
rotum  the  goods  to  the  plaintiff,  and  that  he  had  not  returned  them,  is  suffi- 
oBnt  evidence  of  a  conyersion,  without  showing  a  <i<w«Miii  and  mfusaL"  La 
Phoe  y.  ^upour,  1  Johns.  Cas.,  406. 

The  fourth  error  assigned  by  the  appeUanta  is,  that  the  Court  below  eired 
in  givmg  instmctfens  to  tbe  jury  against  objections,  and  also  erred  in  refusing 
histmctions,  asked  for  by  the  appeUants. 

The  instructions  asked  by  the  appeUants  are  three  in  number,  all  of  whidi, 
as  asked,  were  not  applicable  to  the  evidence,  and  hence  not  the  law  in  this 
^case;  and  they  were  correctly  refused  by  the  Court.   The  instruction  given  by 
the  Court  is  substantially  the  law  i^^plicable  to  the  evidence. 
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Nov.  Term,       "As  a  genenl  mle,  where  goods  are  intrusted  to  a  earner,  and  they  are  not 
1859.       deliyered  according  to  contract,  the  yalne  of  the  goods,  with  interest  thereon 

~ — r~ from  the  day  when  they  should  hare  heen  delivered,  is  the  measure  of  dam- 

OAV  Ao^''  '^^"    SeeSedgw.  onDam.,355.— £tfi/u^v.il%re,  6Wattsand8eiig.,49&. 
Raxlro'd  Co.  ^Band  v.  Baynes,  4  Whart.  iO^.-^Segura  v.  Reed,  3  La.  B.  695. 

▼•  "It  is  the  valne  of  the  article  at  the  place  of  delivery,  that  the  plaintiff,  rely- 

0iynvf.  iq^  ^q  ^  carrier,  has  lost;  it  is  that  valne  which  he  would  have  received,  if 
the  contract  had  been  performed."  Sedgw.  on  Dam.  856. — Bnmt  v.  Bem&g, 
2  B.  and  A.  932.  The  ground  of  the  ruling  is,  that  it  is  a  breach  of  contract 
"The  damages  should  afford  the  plaintiff  an  adequate  indemnity  for  the  loss 
sustained  at  the  time  the  injury  happened.  *  •  •  The  fiur  test  of  its 
value,  and  consequently  of  the  loss  to  the  owner,  is  its  price  at  the  time  in  the 
market."    Smith  v.  Griffith,  3  Hill,  333. 

"  As  the  liability  of  the  carrier  begins  with  the  delivery  of  the  goods  to  hin, 
^  so  it  continues  until  the  delivery  of  the  goods  by  him.  For  he  is  bound  not 
only  to  carry  them  to  their  destined  place,  but  to  deliver  them  to  the  bailor,  or 
as  he  may  direct."  1  Pars,  on  Cont.  657.  "And  this  he  must  do  within  what 
shall  be  a  reasonable  time,  judging  from  all  the  circumstances  of  the  esse; 
and  within  the  proper  hours  of  business,  when  the  goods  can  be  received  and 
properly  stored."  Id.,  note  (m).  "It  seems  to  be  usual  with  railroads  not 
to  send  the  goods  out  of  their  depots.  There  is  no  objection  to  tiiis  usage 
strengthening  itself  into  law.  But  we  think,  in  that  case,  that  the  railroad 
carrier  should  give  notice  forthwith,  on  the  arrival  of  the  goods,  to  the  con- 
signee, if  his  residence  is  known,  or  can  be  found  by  any  reasonable  exertioDf. 
We  think  the  law  should  be  held  to  make  this  requirement,  and  that  any 
usage  against  it  would  be  so  far  against  public  policy,  that  it  might  well  bo 
doubted  whether  it  should  be  permitted  to  control  the  law;  at  least,  not  nnkcs 
it  were  quite  universal,  and  well  known  to  all."  Id.,  pp.  658,  662,  663,  €64, 
and  notes. 

Paartoru  speaks  of  "die  usage  strengthening  itself  into  law,"  respecting  rsil- 
road  companies  as  common  carriers;  still,  it  is  not  yet  the  law,  but  wfaenerer 
it  may  be  recognized  as  the  law,  yet  "they  are  bound  to  give  notice  Ibrthwitii, 
on  the  arrival  of  the  goods,  to  the  consignee."  The  mere  innate  power  of 
Courts  cannot  create  a  usage.  They  can  only  adjudge,  when  satisfied  bj 
proof,  that  a  usage  exists,  or  has  acquired,  by  its  existence,  the  force  of  law. 
"A  custom  derives  its  force  from  the  tadt  consent  of  the  legislatuie  and 
the  people,  and  supposes  an  original  actual  deed  or  agreement."  2  Blacki. 
Comm.,  pp.  30,  31.-— 1  Cliit  Pr.  288.  It  follows,  therefore,  there  can  be  no 
custom  in  relation  to  a  matter  regulated  by  law. 

"When  a  custom  is  public,  peaceable,  uniform,  general,  continued,  leasooa- 
ble,  and  certain,  and  lias  lasted  '  time  whereof  the  memory  of  man  runneth  not  to 
to  the  contrary,'  it  acquires  the  force  of  law."  See  Bouv.  Law  Diet.  tit.  Outom. 
Any  change,  therefore,  by  usage  or  custom,  respecting  railroad  companies,  as 
to  their  rights  or  liabilities  as  common  carriers,  is  a  change  of  the  common  law 
itself,  wiiich  it  is  not  in  the  power  of  any  Court  in  the  state,  by  its  mere  ruling^ 
to  do.  It  matters  not  what  Courts  in  other  states  may  have  ruled  otherwise, 
on  this  common-law  liability  of  railroad  companies,  as  common  carriers. 
Such  ruling  is  an  usurpation;  and  is  nothing  less  than  judicial  lagislatioD— a 
power  belonging  to  a  different  branch  of  the  government.  Bailroad  companies 
are  common  carriers  by  virtue  of  legislative  action;  they  are  the  creatures  of 


OP  THE  STATE  OF  INDIANA.  273 

posHife  l^^lfltiTe  grsnt^  existing  in  aH  tiieir  rights,  powers,  duties,  and  liabil-  Not.  Tenn, 

ides,  by  positive  law,  and  not  by  shifting  implications  nor  new-bom  views  of  1859. 
expediency,  regulated  by  ^o  sliding  scale  of  mere  judicial  authority,  and  as 


finetaating.    The  charter  is  a  contract;  and  if  its  obligations  cannot  be  im-  '^™j^^g^^' 

paired  to  the  detriment  of  the  corporation,  how  can  tiie  corporation  violate  ite  Bailro'b  Co. 

obligations  to  tlie  detriment  of  the  public  ?    The  rights  and  duties  of  common  ▼. 

csniers  aie  well  settled  and  defined.    Business  convenience  of  railroad  com*      Bitbks. 

panies  is  one  thing;  thdr  legal  rights  and  obligationB  is  another.    Bailioad 

oompaniBs  were  chartered  with  reference  to  existing  laws,  defining  the  dntiea 

and  liabilities  of  common  carriers;  otherwise,  the  pretended  modification  of 

their  duties  and  responsibilities  would  have  been  incorporated  in  the  grant  of 

their  franchises.    There  is  neither  injustioe  nor  hardship  in  this  view  of  their 

rights  and  duties;  but  where  would  the  injustice,  and  their  ability  for  evil  to 

the  public  end,  under  a  less  restricted  interpretation  ?    If  their  common  law 

rights  and  liabilities  aie  to  be  restricted,  enlarged,  changed,  or  modified,  it  is 

the  legitimate  business  of  the  legislature,  and  not  that  of  the  Courts. 

"A  usage  in  conflict  with  plain,  well  established  rules  of  law,  is  not  admissi- 
ble in  evidence  in  any  case,  and  must  be  disregarded.  We  may  be  permitted 
to  add  the  remark,  that  were  the  Courts,  by  their  decisions,  to  encourage  the 
giowtii  of  theae  local  usages,  originating  generally  in  lax  business  practice  or 
mistaken  ideas  of  law,  (bey  might  become  as  great  an  evil— a  source  of  as  much 
waot  of  unifonnity  in  the  law— as  was  the  local  le^lation  of  the  past — an  evil 
supposed  to  be  eradicated  from  our  political  system  by  the  new  constitution.". 
''It  must  be  a  usage  relating  to  matters  of  fact,  and  not  to  modes  of  thinking 
as  to  tiie  law."     Cox  v.  (/RiUy,  4  Ind.  R.  868,  873. 

"Usage  of  a  trade  does  not  require  to  be  immemorial  to  eetaUish  it;  if  it  be 
known,  certain,  unifonn,  reasonable,  and  not  contrary  to  law,  it  Is  sufficient. 
But  evidence  of  a  few  instances  that  such  a  thing  has  been  done,  does  not  es- 
tablish a  usage."    Bouv.  Diet  tit.  Usage. 

We  do  not  wish  to  be  understood,  diat  a  railroad  company  may  not  deliver 
goods  at  their  depot;  but  we  wish  to  be  understood  to  say,  that  they  must  give 
the  consignee  notice  forthwith,  when  the  goods  arrive  at  the  place  of  destim^ 
tion,  and  must  deliver  them  there  to  the  consignee  or  bailor;  and  this  the  com- 
psay  is  bound  to  do  in  a  reasonable  time,  and  within  the  proper  hours  of  busi- 
aess,  when  the  goods  can  be  received  and  properly  stored;  and  if  the  company, 
without  fiiult  on  their  part,  are  unable  to  find  the  consignee  or  to  give  him 
Boiioe,  then  they  must  place  the  goods  in  such  a  situation  there,  as  to  be  equiv- 
alent to  a  safe  delivery,  and  the  company  is  not  discharged  of  the  custody 
of  the  goods,  as  carriers,  until  this  is  done;  and  if  the  company  fUls  to  do  this, 
it  amounts  to  a  conversion,  and  no  demand  is  necessary. 

The  caae  of  Thomas  r.  Tht  AmAmi,  j^c,  RaUnad  Corp,,  10  Met.,  477,  478, 
leferred  to  by  Justice  Shaw,  in  bis  opinion  delivered  in  the  case  of  The  Norway 
PkttnM  Cb.  V.  The  Botton,  ^.,  Railroad  Co,,  1  Gray,  does  not  sustain  him  on 
1^ question  of  notice,  as  that  was  not  a  question  arising  in  that  case.  "In 
£e  case  at  bar,"  says  Justice  Hvubabd,  10  Met.  477, 478,  "the  goods  weie 
transported  over  defendant's  road,  and  were  Mfely  deposited  in  their  merdian- 
dise  depot,  ready  for  delivery  to  the  plaintiir,  of  which  he  had  notice,  and  were, 
m  iact,  in  part  taken  away  by  him;  the  residue,  a  portion  of  which  was  ailer. 
wards  lost,  being  left  there  for  his  convenienee.' 

Vol.  XIIL— 18 
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Not.  Term,        The  only  material  qneetion  in  that  case  was,  a«  to  the  character  of  the  U 
1859.        b>^^7  o^  ^®  company  for  the  loss  of  the  goods.    The  fiscts  show  that  they  were 
liable  as  warehousemen. 


GAV  ftcf''      The  counsel  for  the  appellant  relies  on  tfie  authority  In  1  Gray,  271.    See  p. 
Bailro'd  Co.  S69,  where  Justice  Shaw  uses  this  language:  ''That  railroad  companies  are 
▼•  authorized  by  law  to  make  roads  as  public  hi^ways,  to  lay  down  trada,  place 

JSiYBKa.  ^^^^  ^p^i^  them,  and  carry  goods  for  hire,  are  circumstances  which  bring  them 
within  all  the  rules  of  the  common  law,  and  make  them  eminently  common 
caniers."  Again,  at  p.  270,  "Being  liable  as  common  carriers,  the  rule  of  the 
common  law  attaches  to  them."  "It  is  suffieicient,  tiierefore,  to  state  and  af- 
firm the  general  rule." 

The  Court  does  not  decide  the  question  oi  notice,  although  Justioe  Shaw, 
who  delivered  the  opinion  of  the  Court,  uses  diis  language  at  p.  274 : 

"It  is  argued  in  the  present  case,  that  the  railroad  company  are  responsibk 
as  common  carriers  of  goods,  untii  they  hafe  given  notice  to  consignees  of 
the  arriyal  of  goods.  The  Court  are  strongly  inclined  to  the  opinion,  that  is 
regard  to  the  transportation  of  goods  by  railroad,  as  business  is  generally  con- 
ducted in  this  country,  this  rule  does  not  ^»ply." 

It  will  be  obserredy  that  the  only  reason  given  for  tiie  Court  Mng  strongly 
inclined  to  the  opinion,  is,  as  business  is  generally  conducted  in  this  country. 
This  supposes  an  established  usage,  changing  the  common-law  liahiliries  of 
railroad  companies  as  common  carriers— a  supposition  entirely  unwarranted. 
Usages  are  facts,  to  be  established  by  proof,  and  not  by  presumption.  We 
have  supposed,  and  we  think  we  are  sustained  by  authority,  tiiat  when  a  usage 
is  relied  on,  it  must  be  shown  by  proof  to  exist. 

And  see  pp.  271  and  272,  where  Justice  Shaw  uses  this  strange  language: 
"The  Court  are  of  opinion,  that  the  duty  assumed  by^the  railroad  corporation 
iSy"  •  •  «  ^and,  this  being  known  to  owners  of  goods  forwacaed,  must, 
in  the  absence  of  proof  to  thtf  contrary,  be  presumed  to  be  assented  to  by  them, 
so  as  to  constitute  the  implied  contract  between  tiiem." 

Here  the  learned  justice  places  his  decision  on  the  ground  of  an  implied  coa- 
tract,  arising  fh>m  an  assumed  duty,  known  to  owners  of  goods.  Has  he  anj 
authority  for  this  opinion  ?  "  It  is  not  necessary,  in  order  to  charge  the  carrier, 
that  the  goods  are  lost  tn  (rofinhi,  while  immediately  under  his  care;  for  he  b 
bound  to  deliver  them  to  tiie  consignee,  or  send  notice  to  him  according  to  the 
direction;  and  though  they  are  carried  safely  to  the  inn,  yet  if  left  tliere  till 
they  are  spoiled,  and  no  notice  given  to  the  consignee,  the  carrier  is  liable. 
See  3  Wils.  429;  2  Blackf.  916. 

The  case  of  E^  v.  The  Trent,  4rc,,  Navigation  Co,,  5  T.  B.,  opinion  by 
Lord  EsKTON,  at  p.  395.  He  says:  "On  the  general  point  I  have  great  doubts; 
the  leaning  to  my  mind  at  present  is,  that  carriers  are  not  liable  to  the  extent 
contended  for."  So  it  will  be  seen  tliat  the  point  is  not  decided  in  that  case; 
and  furthermore,  it  was  a  usage  with  that  company,  of  which  the  defendaati 
had  notice,  to  deliver  goods  by  a  porter.  The  plaintiff  recovered  judgment 
And  at  p.  396,  Ashurst,  J.,  says:  "I  am  glad  to  find  one  circnmstance 
which  put  the  case  out  of  all  doubt,  namely,  that  one  of  the  bills  contains  a 
charge  for  wharftge  and  cartage,  which  is  decisive  to  show  tiiat  in  this  case 
the  liability  of  the  defondants  continued,  until  the  goods  were  delivered.  The 
inclination  of  my  opinion  on  the  general  question  is,  that  a  carrier  is  bound  to 
deliver  the  goods  to  the  person  to  whom  they  are  directed."    So  It  will  be 


•      OF  THE  STATE  OF  INDIANA-  875 

Men,  that  altfaoii^  the  quMtion  is  not  decided,  yet  these  two  eminent  judges  Not.  Tenn, 

differed  diametrieally  in  opinion.    Abhubst,  J.,  Adds:    "A  oontnuy  dednon  1859. 
would  be  highly  inconyenient,  and  would  open  a  door  to  fraud."    See  his 


reasoning,  p«  396.    Buixbm,  J.,  same  page,  says:   "Upon  the  general  ques-  ^^ 

tion,  my  opinion  coincides  with  tiiat  given  by  my  brother  Abhubst."    Bis  Rajleo'd  Co 
whole  reasoning  is  forcible,  and  sustains  our  position.  t. 

At  p.  899,  Gmosn,  J.,  uses  this  language:  ''On  the  general  question  of  Bitbh8. 
law,  I  am  not  so  peiftctiy  dear;  and  if  it  had  been  necessary  to  hare  decided 
this  case  on  tiie  geneval  law,  I  should  hare  desired  fiurther  time  to  consider  of 
it  As  fitf,  howeiw,  as  I  have  considered  this  case,  the  strong  indinalion  of 
my  opinion  is,  tliat  the  defendants  wouM  be  liable  as  common  carrierB.  The 
law,  which  makes  earners  answerable  as  insurers,  Ib  indeed  a  hard  law;  but  it 
is  founded  on  wisdom,  and  was  established  to  prerent  fraud."  At  p.  400,  he 
says:  ''The  case  of  foreign  goods  brought  to  this  countiy,  depends  on  the 
costom  of  the  tnde,  of  which  the  persons  engaged  in  it  are  supposed  to  be 
oognisant;  by  the  general  usage,  the  liahiiity  of  ship  carriers  is  at  an  end, 
when  tibe  goods  are  landed  at  the  usual  wharf.  On  the  general  question  of 
law,  I  do  not  mean  to  be  bound  by  tiie  opinion  I  haye  now  given,  though  at 
present  I  think  that  oemmon  carriers  are  answerable  if  the  goods  be  lost  at 
any  time  before  they  are  deliTered  to  the  owner." 

So  it  will  be  seen,  that  this  case  in  5  T.  B.  tupra,  ndther  sustains  the  ink- 
ling of  Justice  Shaw,  in  1  Gray,  nor  the  opinion  of  the  learned  counsel  for 
the  appeDaats  in  the  case  at  bar;  but,  on  the  contrary,  the  weight  of  that 
authority  sustains  the  doctrine  contended  for  by  the  counsel  for  the  appellee. 

A  perMm  who  is  a  ccmimon  carrier  may,  at  the  same  time,  be  a  warehouse- 
man. If  the  goods  are  depodted  in  the  warehouse,  for  tiie  purpose  of  being 
eairied,  such  person's  responsibility,  as  a  common  carrier,  begins  with  the  re- 
ceipt of  tiie  goods.  See  Aug.  on  Car.,  \  181 ;  Fmoard  r.  Pittani,  1  T.  B.  S7 ; 
Mdving  y.  Todd,  I  Stark.  72. 

In  HoOuter  t.  Nowlm,  19  Wend.  241,  (Ang.,  M^*)  Browbok,  J.,  m  deliv- 
ering the  opinion  of  the  Court,  quotes  the  opinions  of  Lord  Holt  and  Chief 
JnttioB  Best,  with  the  riew  of  showing  that  the  law  in  relation  to  common 
carriers  is  simple,  well  defined,  and,  what  is  no  less  important,  well  under- 
stood ;  and  in  its  yindication,  be  says :  "  There  is  less  hardship  in  the  case  of 
tin  carrier  tiian  has  sometimes  been  supposed;  for,  while  the  law  holds  him  to 
an  extraordinary  degree  of  diligence,  and  treats  liim  as  an  insurer  of  the  pro- 
perty, it  allows  him,  like  other  insurers,  to  demand  a  premium  proportfoned  to 
tiie  hasards  of  his  employment.  The  rule  is  founded  upon  a  great  principle 
of  public  policy;  it  has  been  approved  by  many  generations  of  wise  men;  and 
if  Courts  were  now  at  liberty  to  make,  instead  of  declaring  the  law,  it  may 
well  be  qnesttoned,  whether  &ey  could  devise  a  system  whidi,  on  the  whole, 
would  operate  more  beneficially.  I  feel  the  more  confident  in  this  ramaik 
fifom  the  &ct,  tiiat  in  Great  Britain,  alter  the  Courts  had  been  peiplezed  for 
thirty  years  with  various  modifications  of  the  law  in  relation  to  carriers,  and 
when  tiiey  had  wandered  too  for  to  retrace  their  steps,  the  legislatnre  finally 
interibred,  and  restored  the  salutary  rule  of  the  common  law." 

In  BobertB  v.  Dtmer,  Spbhobb,  J.,  said  the  carrier  is  responaiUe  as  an  i»> 
soier  of  the  goods,  "to  prevent  combinations,  diicanery,  and  fraud."  1& 
Johns.  282. 

"The  prindplBB  of  the  common  law  are  to  be  understood  with  the  limitation' 
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Not.  Temi)    tiuit  then  is  no  spedid  contract  between  tlie  parties,  which  Tsriea  the  genenl 
18d9,       ebfigation  of  carrien;  for  if  there  deerij  a^^iear  each  a  contnust,  it  goreras 
tiie  case."    Ang,  on  Car.,  \  SSO. 


oTir  ftc^'*  ''The  undertaking  of  a  common  carrier  to  transport  the  goods  to  a  parties- 
Bailso'd  Co.  ^  destination,  necessariij  includes  the  dntf  of  deliToring  them  in  safety;  and 
▼.  his  obligation  is  to  deliyer  safely  at  all  CTenti,  excepting  the  goods  be  lost  by 

Brrara.  ^^  ^^  ^f  Goi>,  or  the  public  enemy*  It  Is  not  enough,  that  the  goods  be  csr- 
ried  in  safety  to  the  place  of  deliTery,  but  the  carrier  must,  and  witfaoot  any 
demand  upon  him,  deliver;  and  he  is  not  entitled  to  fteig^  until  the  contrsd 
Ibr  a  complete  dellTery  is  performed.  It  appears,  therefore,  to  be  of  import- 
ance to  consider  what  is  requisite  to  constitute  a  complete  deiiyery,  or  such  a 
delirery  as  will  determine  the  transit  and  dissolTO  the  carrier's  liability.  Hbs, 
in  a  great  measure,  is  left  to  the  jury  to  detennine/'    Id.,  ^  S8S. 

"The  carrier  is  bound,  in  all  cases,  to  make  a  proper  deiiyery,  with  reason- 
able expedition,  if  no  pertieular  time  be  fixed  upon."    Id.,  \  283. 

"If  the  goods  are  tendered  to  the  consignee  late  in  the  d*y,  ai^er  bunnesi 
hours,  the  consignee  is  not  bound  to  reoetre  them  at  sudi  time,  and  it  Is  tin 
duty  of  the  carrier  to  keep  tfiem  still  in  his  custody,  and  he  is  responsible  as 
carrier."  Id.,  i  887.-— fiiS  t.  Hmtpkre^,  5  Watts  and  Setg.  183.— fb^fe  t. 
White,  6  Whart.  505. 

"The  responsibility  of  a  common  carrier  on  the  Ohio  river,  does  not  cease, 
it  has  been  held,  by  deliveiy  of  the  goods  on  the  wharf,  and  notice  gircn  to 
the  consignee;  but  the  duty  of  the  carrier  is  to  attend  to  the  actual  delrrary." 
Hemphill  y.  Chenie,  6  Watts  and  Serg.  63. 

T<anding  ootton  on  a  wharf  in  Charleiiim,  South  OanUna,  was  held  not  a  de- 
iiyery, it  not  being  made  so  by  usage.     Galloway  r.  Hughe*,  1  Bail.  553. 

In  the  absence  of  usage  to  the  contrary,  it  has  been  held  in  Vermont,  thst  a 
deiiyery  of  goods  on  the  wharf  is  not  necessarily  a  deiiyery  to  the  wfaaifingo'. 
BUn  y.  Mayo,  10  Verm.  60. 

"The  doctrine  in  respect  to  all  commercial  usage  is,  that  to  haye  it  take  the 
place  of  general  law,  it  must  be  so  uniformly  acquiesced  in  by  length  of  tune, 
that  the  jury  will  feel  themselyes  constrained  to  say,  that  it  entered  into  the 
minds  of  the  parties,  and  made  a  part  of  the  contract."  Bmhfirlk  r.  Hadfdi, 
7  Bast,  284.— OAsofi  y.  Culver,  17  Wend.  305.— Aug.  on  Car.,  f  301. 

"In  Michigan  it  (notice)  is  required;  and  the  liability  of  the  company,  as  a 
oommon  carrier,  continues  until  it  is  giyen."  Pierce  on  Am.  Railr.  Law,  451. 
«-T%<  Michigan  BaHroad  Co.  y.  Ward,  8  Mich.  R.  538. 

"Actual  notice  is  required  in  Georgia,  unless  dispensed  with  by  usage." 
7^  Borne  Railroad  Co.  y.  SuSivan,  14  Geo.  B.  877. 

And  see  Pierce  on  Am.  Bailr.  Law,  449,  tit.  Notice  to  the  Consignee—Whe- 
ther it  is  the  duty  of  the  company  to  giye  notice  of  the  arriyal  of  the  goods  to 
the  consignee,  is  an  unsettled  question.  The  idea  would  hare  been  more  trudn 
ftilly  expressed,  by  saying,  that  the  duty  of  tiie  company  to  giye  notice  of  the 
arriyal  of  the  goods  to  the  consignee,  is  not  an  unsettled  question;  for  it  is  a 
settled  common-law  liability;  but  by  a  species  of  ju(Uciai  legislation  in  a  few 
instances,  certain  judges  haye  assumed  to  themselyes  the  power  of  unwetiling 
this  well  estabMshed  UabiUty— not  for  the  benefit  of  the  public,  but  for  the  pnr- 
pose  of  increasing  the  franchises  and  immunities,  and  enhancing  the  profits  of 
railroad  companies  to  a  degree  neyer  contemplated  by  the  legislatnrs  that 
ereated  them;  and  tfaenby  exonerathig  tliem  from  duties  and  responsftilitieB 
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which  tfe  nqoked  of  every  other  coramon  canier,  in  every  cmlized  goverih    Not.  Tena, 
ment  where  the  common  law  preyaila.    The  effect  of  thns  exonerating  rail-        1859. 

road  companies  from  giving  notice  to  the  consignee,  is  too  serions  in  its  conse- 

qnences  to  ever  heoome  the  settled  law  in  Indiana.  Such  exemption  wonld 
espoie  the  merefaaodiBe  and  property  of  the  covntiy,  conveyed  by  railroads,  Duhix>p. 
to  innomexabie  frands,  embesslements,  and  larcenies;  which  wonld  be  commit- 
ted by  irresponsible  employes  and  others,  and,  in  a  majority  of  instances,  it 
wonld  deprive  the  owner  and  consignee  of  his  property,  and  subject  it  to  the  . 
caprices  of  the  employ^  of  the  company,  and  to  the  frauds  of  irresponsible 
persons,  to  whom  the  bailor  wonld,  under  no  drcomstanceai  willingly  consent 
to  entrost  his  property,  and  leave  him  without  adequate  remedy,  or  so  surround 
bis  means  of  redress  with  unjust  and  embarrassing  difficulties,  as  to  amount  to 
a  total  loss.  Public  policy,  public  justice,  our  constitutional  requirements,  im- 
pentiTely  commandiBg  that  our  laws  shall  be  unifonn,  forbid,  in  nnmiiMakahla 
language,  any  such  hvridious  change  m  the  law,  thus  specially  fovozing  rail- 
road companies  as  common  carriers. 

The  legislature  of  Ohio  has  secured  the  rights  of  her  citizens  agiunst  any 
tach  rulings  in  her  Courts  in  favor  of  rallioad  companies;  and  we  trust  that 
IndkuM  may  never  be  necessitated,  by  the  ruling  of  her  own  Supreme  Coui^ 
to  follow  this  example  of  her  sister  state. 


m  mmm  » 


Kertz  and  Others  v.  Dunlop, 

The  proprietor  of  city  lots  induced  certain  parties  to  pnrdiase  them,  by  repre- 
senting, uUer  alia,  that  be  had  sold  certain  other  lots  in  the  neighborhood  at 
a  certain  price,  whereas,  in  fact,  he  had  sold  the  lots  for  much  less.  Hdd, 
that  the  representation  was  sufficient  ground  for  rescission  of  the  contract. 

A  false  representation  that  a  street  was  to  be  laid  out  by  ^.,  which  would 
afibrd  direct  and  oonveniettt  access  to  the  lots,  was  held  to  be  equally  mate- 
rial as  to  subject-matter,  though  periiaps  not  sufficiently  specific  in  its  terms. 

This  case  is  distinguished  from  Cronk  v.  Cole,  10  Ind.  B.  485,  and  Barton  v. 
Simmons,  at  the  present  term. 

A.PPEAL  from  the  Marion  Circuit  Court.  Mandav, 

December 


Perkins,  X — Suit  to  reflcind  a  contract  Demurrer  to 
the  complaint  sustained.  Final  judgment  in  favor  of  the 
defendant. 

The  contracSt  sought  to  be  rescinded  was  for  the  sale  and 
purchase  of  certain  lots  in  Jhmhp  Sf  (h.\B  subdivision  of 
Morri^s  addition  to  the  city  of  Indianapolis,  The  con* 
tract  was  made  in  Map^  1855,  and  the  payments  for  the 
lots  ran  through  about  two  years.     The  complaint  alleges 


5. 
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Not.  Term,   that  the  contract  was  obtained  by  the  fraudtdent  represen- 

^^^'      tations  of  Dunlop, 

Kbhte  The  representatipnst  are  thus  set  forth — 

DuKix>p.  ^*  The  plaintiiff  further  says,  that  at  the  time  the  defend- 
ant sold  to  him  the  above-named  lots,  he,  the  defendant, 
was  engaged  in  selling  off,  in  city  lots,  a  subdivision  of  a 
part  of  j5.  F»  Morrises  addition  to  the  city  of  Indianapolis^ 
containing  a  large  number  of  lots,  to-wit,  one  hundred  and 
five,  and  had  already  sold  a  large  number  of  said  lots,  and 
that  some  of  the  purchasers  had  agreed,  in  their  contracts 
of  purchase,  to  build  houses;  that  the  defendant,  Dun^qp, 
was  well  acquainted  with  the  situation  of  said  lots,  and  of 
their  value,  and  of  the  probable  improvements  to  be  made 
in  said  addition  and  subdivision;  that  he, the  plaintiff,  was 
not  acquainted  with  the  value,  situation,  and  prospective 
improvement  of  lots  in  said  subdivision;  that  the  same 
were  in  a  distant  part  of  the  city  from  his  residence;  that 
he  was  not  a  dealer  in  lots  and  real  estate,  was  not  ac- 
quainted with  the  value  thereof,  and  relied  upon  the  repre- 
sentations of  the  defendant  in  regard  to  the  value  and 
prospective  improvement  of  the  lots  in  said  subdivision; 
that  the  defendant,  at  the  time  of,  and  before  the  sale,  re* 
presented  to  the  plaintiff,  in  order  to  induce  him  to  pur- 
chase said  lots,  and  to  enhance  their  value  in  his  eyes,  and 
to  deceive  and  defraud  him,  that  from  twenty  to  twenty- 
five  houses  would  be  built  in  said  subdivision  during  the 
years  1855  and  1856;  that  such  was  the  intention  of  the 
purchasers  of  said  lots;  that  the  subdivision  would  be  set- 
tled within  a  short  time,  and  built  up  in  the  years  1855 
and  1856;  that  Dr.  Lawson  Abbett  intended  to  and  would 
build  a  large,  handsome,  and  expensive  dwelling  house  in 
said  subdivision  during  the  year  1855.  The  defendant 
further  represented  that  he  had  sold  certain  lots  for  the 
sum  of  150  dollars  each,  in  said  subdivision,  to  Dr.  Law- 
son  Abbetty  when,  in  truth  and  in  fact,  he  had  sold  them 
for  100  dollars  each;  and  the  maid  defendant  attempted  to 
induce  said  Dr.  Abbett  to  join  him  in  said  misrepresenta- 
tions, and  requested  him,  Abbett j  to  state  that  said  lots 
were  sold  for  150  dollars  each,  instead  of  100  dollani,  the 
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trae  price.    The  defendant  further  represented  that  it  was   ^^'  Tma, 
the  intention  of  B,  F.  Morris^  who  is  the  proprietor  of  the      •*-°^^' 
land  situate  between  the  said  snbdiyisipn  and  said  city  of      Kxbtz 
hdianapolisj  to  open  a  street  through  his  said  land,  during     DvvLor. 
the  years  1855  and  1856,  and  that  said  Morris  had  agreed 
with  him  to  do  the  same,  which  street  would  lead  directly 
to  the  lots  of  the  plaintiff,  and  would  afford  to  the  pur^ 
chaser  of  said  lots  a  short  and  direct  route  into  said  city; 
also,  other  streets  to  intersect  with  the  streets  of  the  city 
running  north  and  south ;  that  said  lots  are  situate  a  quar- 
ter of  a  mile  east  of  the  Madi$on  road,  and  without  the 
opening  of  the  street  first  above  named,  by  B.  F.  Morris^ 
are  inconvenient  of  access,  and  in  a  remote,  retired  situa- 
tion from  travel  and  business,  and  of  comparatively  little 
value.     The  defendant  further  represented,  to  show  that 
said  lots  were  in  demand,  that  he  had  sold  seven  lots  in 
said  subdivision  to  one  Thomas  Records.    The  defendant 
further  represented  that  B.  F.  Morris  had  agreed  to  open 
half  an  alley  on  the  north  side  of  said  subdivision. 

The  complaint  avers  the  utter  falsity  of  all  the  defend* 
ants  said  representations,  and  charges  that  they  were  made 
with  a  full  knowledge  of  their  falsity,  and  for  the  express 
purpose  of  deluding  and  cheating  the  plaintiff,  and  that 
they  produced  their  intended  effect. 

The  complaint  shows  that  the  plaintiff  has  been  sued 
upon  the  notes  as  they  became  due,  and  has  paid;  that 
he  has  offered  to  rescind  the  contract,  &c.,  and  shows, 
prima  facie^  a  sufficient  excuse  for  the  payment  and  delay. 

The  rules  of  law  governing  the  rescission  of  contracts 
are  well  settled.  The  difficult  question  that  arises  in  this 
class  of  cases  now  is,  do  the  facts  of  the  given  case  bring 
it  within  those  settled  rules  of  law  ?  Some  of  the  repre- 
sentations alleged  to  have  been  made  in  this  case,  however 
they  may  be  regarded  in  the  eyes  of  honor  and  morality, 
cannot  be  held  violations  of  the  common  law.  As  to  some, 
their  legally  fraudulent  character  or  otherwise,  is  not  dear; 
but  one  of  those,  at  least,  alleged  to  have  been  made,  we 
think,  was  of  matter  of  fact  and  not  of  opinion;  was  in 
relation  to  a  matter  material  in  the  consideration  of  the 
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Not.  Tana,    contract;  was  relied  upon,  and  justly,  by  the  purchaser; 
^^^'      and,  being  false,  constitutes  a  ground  of  rescission. 
Kbbts  We  refer  to  the  reiN^sentations,  made  by  Dunlqp^  that 

Duiru>f.  be  had  sold  certain  of  the  lots  in  the  addition  to  certain 
persons,  for  certain  prices.  This  representation  was  of 
matters  of  fact.  It  was  not  the  expression  of  an  opinion 
simply  that  those  lots  were  worth  such  terms;  nor  was  it, 
like  the  representation  as  to  the  number  of  houses  to  be 
erected,  the  assertion  of  future  probabilities  and  expecta- 
tions, upon  which  no  one  could  rely  with  certainty ;  but  it 
asserted  that  certain  things  had  taken  place — ^were  existing 
facts,  and  they  were  material.  What  is  the  usual  course 
of  dealing  in  such  matters?  What  are  the  data  upon 
which  purchaseiB  in  new  and  growing  towns  in  the  west 
form  their  opinions  as  to  the  value  of  property?  They  in- 
quire, what  do  lots  Sell  for  in  such  and  such  localities,  and 
who  buys  them;  and  while,  if  they  were  told  that,  in  the 
opinion  of  the  informant,  lots  were  really  worth  this  or 
that  much,  they  would  be  little  influenced;  if  told  that 
such  and  such  lots  had  actually  been  sold  (or  a  given  sum 
to  certain  persons,  they  would  feel  that  they  had  acquired 
pretty  accurate  information  of  the  market  value  of  the 
property.  And  we  think  the  assertion  was  one  upon 
which  the  purchaser  had  a  right  to  rely.  The  means  of 
knowing  its  truth  were  not  equally  open  to  both  parties. 
Dunhp  knew  for  what  he  had  sold  the  lots.  He  had  per- 
fect knowledge.  Keriz  did  not  know,  and  could  only 
ascertain  the  fact  with  certainty  from  Dunlop  or  the  pur- 
chaser; but  the  purchaser  was  under  no  obligation  to 
give  information  touching  the  matter,  and  might  even  be 
interested  to  give  false;  besides,  be  might  not  be  found 
within  any  convenient  time,  or  in  any  contiguous  locality 
where  he  could  be  consulted.  The  rule  of  law  should  not 
require  such  trouble  of  a  party  to  such  a  contract,  in  find- 
ing out  whether  the  representation  of  facts  made  by  the 
opposite  party  was  true. 

And  here  a  distinction  may  be  noticed  between  this  case 
and  Oronk  v.  Cole,  10  Ind.  R.  485.  There  the  representa- 
tion was  not  of  the  sale  of  particular  parcels,  but  of  the 
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general  market  jmoe,  among  dealers,  of  a  commodity  of  ^o^*  Teim, 
universal  traffic,  of  a  commodity  whose  current  price  was  _1859. 
in  almost  every  newspaper,  and  could  be  ascertained  at       Ksbtz 
any  produce  house  in  the  land,  if  the  party  did  not  take  a     Dunlop. 
newspaper,  a  fact  we  should  be  sorry  to  presume.     8uch, 
also,  in  character,  was  the  case  of  Barton  v!  SimmoHs^  at 
this  term  (!)• 

The  representation  as  to  the  opening  the  street  was 
equally  material,  as  to  subject-matter.  Of  this  there  can 
be  no  doubt. 

Without  such  an  outlet  the  lots  could  scarcely  be  worth 
much.  The  only  doubt  we  have  had  on  this  representa- 
tion is,  as  to  whether  it  was  sufficiently  specific  in  its 
terms.  Should  Dunlop  be  estopped  to  deny  that  the 
agrement  he  had  with  Morris  was  one,  the  execution  of 
which  could  be  enforced?  Clearly  he  intended  that  Kertz 
should  BO  understand  the  agreement.  This  point  has  not 
been  sufficiently  discussed  to  justify  its  decision  here.  We 
say,  as  we  said  in  Newell  y.  Gatlingj  7  Ind.  R.  147,  that 
the  complaint  makes  a  case  upon  its  face  for  a  rescission; 
it  is  sufficient  to  put  the  defendant  to  his  answer,  that  a 
trial  may  develope  the  facts.  We  think  a  careful  study  of 
Shaeffer  v.  Sleade^  7  "Blackf.  178;  Haight  v.  Hoyt^  19  N.  Y. 
R.  464;  NeweU  v.  Oatlivg^  supra;  and  the  same  case  in  9 
Ind.  B.  572,  and  in  12  Ind.  R.  118;  Hepbwm  v.  Dunlop j  8 
Cond.  R.  513,  and  the  ccuies  collected  in  chap,  xiii.,  com- 
mencing on  p.  604  of  Rawle  on  Covenants  of  Title,  and 
in  Smith  on  Cont.,  by  Rawle,  top  p.  221,  will  satisfy  the 
mind  that  the  case  made  in  this  complaint  is  not  weaker 
than  some  that  have  been  upheld. 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  3&c* 

/  Cobum^  for  the  appellants  (2). 

H.  C.  Newcombj  J.  8.  Tarkingion^  J.  Morrison^  and  C. 
A.  Rapj  for  the  appellee  (3). 


(1)  Pott. 

(2)  After  a  fltatement  of  tiie  purport  of  the  representedoiis,  Mr.  Cobum 
gnedasfoUows: 
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Not.  Term,       Were  the  repreeentatjons  of  •  duuacter  rach  as  a  Coort  will  regard  in 
1859.       of  this  kind? 

They  were  of  matteitf  of  fact  as  to  streets,  as  to  houses,  as  to  oontracts.  An 

^*  agreement  to  open  a  street  or  alley,  or  bnild  a  house,  is  a  fact;  a  price  of  a  lot 

DuHLor.  *old  to  another  person,  and  adjoinfaig,  U  a  ikct;  the  intentions  of  the  pnidus- 
en  and  owners  were  facts;  indeed,  in  many  cases,  the  intention  is  the  greet 
fact.    See  6  GKIl  and  Johns.  58. 

They  were  material;  for  it  is  material  that  streets  and  alleys  should  be 
opened  directly  to  town;  that  houses  should  be  built;  tiiat  improTementB 
should  go  on. 

They  were  peculiarly  within  Ihmlop*$  knowledge.  They  were,  as  repre- 
sented, calculated  to  deceive,  and  did  deceire  the  plaintiff.  Kartz  put  confi- 
dence in  Dunlopf  as  he  (DutUop)  knew,  or  ought  to  have  known,  more  than  aD 
the  world  beside  as  to  his  own  addition. 

A  gross  fraud  was  perpetrated:  not  a  house  is  built,  not  a  street  or  alley 
opened,  not  a  thing  done.  A  laige  addition  is  laid  out,  and  it  is  to  gnrw  and 
fill  up,  and  become  populous,  and  well  built,  with  thoroughfares  to  the  dty^ 
and  nothing  is  done. 

Now,  did  the  plaintiff  delay  too  long  to  offer  rescission^  The  baigain  was 
nuule  in  June,  1855.  In  the  Call  of  that  year,  Kertz  finding  that  part  of  Z>iai. 
lop'a  representations  were  false,  offered  to  rescind.  In  AprU,  1857,  he  ofiered 
again  to  rescind,  when  he  had  found  that  all  of  them  were  false,  utterly  and 
totally  so. 

These  improyements  were  to  be  made  during  1855  and  1856,  and  during 
that  time  the  notes  were  maturing,  Dunhp  was  suing,  and  the  false  and  frada- 
lent  representations  were  being  deyeloped,  and  the  fraud  being  confirmed. 

Kaix  had  a  right  to  wait  until  all  of  these  ropresentations  were  proved 
fidse. 

Kertz  could  not  perliaps  hare  engoined  the  ooUeetion  of  any  one  of  these 
notes  until  1857,  when  the  time  in  which  these  improvements  were  to  be  made 
had  expired.  At  any  rate  he  was  not  bound  to  ez^oin  each  note  as  it  became 
due,  but  could  take  them  all  at  once. 

In  the  full  and  masterly  discussion  of  the  subject  of  frauds,  in  tibe  case  of 
CkuUng  V.  Neweil,  9  Ind.  B.  574,  we  find  the  law  upon  which  we  rely,  especially 
as  to  lapse  of  time  and  a  restoration  of  the  parties  to  ttatu  quo.  See,  also,  9 
Ind.  B.  9. 

In  this  case  the  land  was  not  sold,  and  could  be  restored  unincumbered  to 
Dunlop,  The  judgments  before  the  justices  intervened;  these  were  nothing 
more  than  payments  of  the  notes,  of  which  Dunlop  cannot  complain,  and  no 
third  party  intervened. 

Perhaps  if  Dunlop  had  assigned  the  judgments,  and  innocent  parties  were 
interested,  a  Court  of  equity  would  refuse  to  intercede;  but  here  the  very  man 
who  perpetrates  the  fraud  comes  in  and  acknowledges  it,  but  says  it  was  so 
long  ago,  and  it  is  now  ratified  by  a  judgment;  it  was  dishonest,  but  now  it  is 
sanctified  by  a  judgment  upon  default  before  a  justice  of  the  peace.  A  more 
astonishing,  impudent  argument  cannot  be  conceived  of. 

In  the  case  of  Hunt  v.  Moore,  2  Ban*,  107  (see  note  to  Bawle  on  Covenants 
of  Beal  Title,  p.  619,  and  note),  Justice  Bothb  says,  in  view  of  a  similar  ar- 
gument :  "  Can  it  be  the  law  that  we  are  to  repose  no  confidence  in  each  other, 
without  being  branded  with  the  charge  of  folly  and  losing  the  earnings  *of  a 


■ 
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True,  flays  the  defendant,  I  told  yon  a  (akehood,  but  yon  ought  not    Not.  Term, 
to  have  beliered  one  word  I  said.    Had  yon  Bearched  the  records  you  would        1859. 
have  diflooTored  it  was  aU  nntme.    I  never  can  and  nerer  will  consent  that  ' 


IKnaTs 
lay  person  shall  be  pennitted  in  this  Court  to  tike  adTantage  of  his  own  ^ 

^n>ni:«"  DuKLOP. 

This  is  the  limgnage  of  a  Judge  whose  moral  sense  as  well  as  his  sound  dis- 
crimination revolted  at  the  quiet  but  monstrous  outrages  of  wily  cheat  Go- 
ing on  further  he  says :  ''A  Court  of  equity  would  lay  hold  of  slight  drcum- 
stanees  to  release  a  victim  to  such  duplicity.  See,  also,  6  Terg.  108;  6  B. 
Hon.  S8;  5  J.  J.  Marsh.  96;  4  How.  (Bliss.  R.)  461 ;  8  Sandf.  (Sup.  C.  R.) 
5S6;  Claik'sCh.  R.  671. 

Our  own  Supreme  Court,  hi  the  case  of  Pef«r  t.  Wrigkty  6  Ind.  R.  194, 
intimate  that  finauds  are  to  be  established  by  various  drcnmstances  which 
sra  slight  in  tliemselves.  In  that  case,  the  judicial  mind  with  a  consdendous 
regard  for  honesty  in  dealing,  seised  upon  every  badge  of  fraud  to  wrest  from 
tfie  wrongdoer  his  ill-gotten  gains.    See  S2  Pick.  53. 

In  the  case  of  Grundjf  r.  Boyc^i  Exeeuton,  3  Pet.  SIO,  the  Court  held  that  a 
seiiss  of  judgments  might  be  rendered,  as  in  this,  on  installments  due  for  land, 
and  ttiat  in  the  end  they  might  all  be  enjoined  and  set  aside  for  fraud ;  in  other 
words,  it  was  not  necessary  to  try  the  question  upon  each  installment  and  create 
a  multiplidty  of  suits,  but  that  it  might  all  be  done  at  once.  And  that  a  mis- 
rspresentation  is  not  susceptible  of  reparation  in  damages.  The  law  aUiors 
fiaad,  and  does  not  permit  it  to  purcliase  absolution  or  indulgence. 

In  SS  Pick.  63,  it  is  held  not  to  be  necessary  that  the  false  representation 
should  be  the  predominant  feature  indudng  the  sale;  but  it  is  suffident  if  it 
was  a  motive  at  all  indudng  to  the  sole.  If  it  was  one  of  several  motives 
scting  together,  and  by  Aeir  combined  force,  producing  the  result,  it  is  proper 
to  be  eonsidered. 

(S)  Counsel  for  the  appellee  examined  the  charges  of  fhtud,  in  their  order, 
as  follows : 

1.  That  Dwdop  represented  to  him  that  fh>m  twenty  to  twenty-five  houses 
would  be  p«t  up  in  this  subdivision  during  the  years  1866  uid  1866,  and  that 
snch  was  the  intention  of  the  purchasers ;  that  within  that  time  the  subdivision 
would  be  settled  and  built  up.  Those  seem  rather  contradictory  aUegations— 
that  widiin  two  years,  twenty-five  or  thirty  houses  would  be  built  on  Ae  one 
hundred  and  five  lots,  and  in  the  same  time  they  would  be  fully  settled  and 
built  up,  and  if  both  statements  were  made,  it  must  be  evident  that  Kartz  did 
not  believe  and  rely  upon  both.  It  is  stated  in  the  complaint,  that  a  laiige 
number  of  the  lots  had  been  sold  before  Keru  bought;  indeed,  he  says,  the 
whole  of  them,  and  it  was  not  an  unreasonable  opinion  that  twenty-five  or 
lidrty  of  them,  at  least,  would  be  built  upon  in  two  years.  This  was  a  mere 
expression  of  opmion,  reasonably  founded,  we  tliink,  and  if  untrue  or  mistaken, 
is  no  reason  for  rescinding  the  contract,  for  it  would  offer  only  a  probability  of 
a  future  advance  in  the  price  of  the  lots,  and  could  not  have  added,  at  the  time, 
to  their  intrinsic  value.  And  it  is  stated  in  the  complaint,  that  some  of  the 
purchasers  of  lots  had  agreed  in  theur  title  bonds,  to  build  houses  on  their  lots. 
It  was,  thercfbre,  very  natural  diot  Duviop  should  express  the  belief  that 
twenty-five  or  tidrty  houses  would  be  erected  witldn  the  period  stated. 

2.  That  Lawton  Abbett,  who  had  purchased  some  of  the  lots,  intended  to 
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Nor.  Term,    biuld  a  large  and  expensive*  dwelling  house  tibereon  in  1855.    Wliat  paitinLlar 
1859.       adrantage  this  would  have  bem  to  Kertz,  he  does  not  inlbrm  us. 

3.  That  Durdop  represented  he  had  sold  oertain  lots  to  Ahbdt  for  150  dol- 

'"^^  lars  each,  when,  in  het,  he  had  sold  them  for  but  100  doUan.  He  does  not 
DuHLor.  intimate  that  Abb^t  lots  were  not  worth  100  dottars  each,  which  was  10  dxA- 
lars  inore  than  he  (KerU)  was  to  paj*  so  that  the  most  that  can  be  made  of 
that  allegation  is,  diat  Kertz  was  disappointed  in  making  a  specnlatiDn  of  60 
dollars  per  lot,  and  not  that  they  were  worth  less  flian  he  paid.  That  tUs  is 
no  ground  for  relief,  see  Cronk  y.  Cole,  10  Ind.  R.  i09,  and  cases  there  cited. 

4.  That  Dutdop  represented  that  it  was  the  intention  of  B.  F.  MorriB  to 
open  a  street  from  said  subdlyision  through  his  land  to  the  dty ;  and  that  Hor- 
ns had  agreed  with  Dutdop  to  do  so ;  and  that  he  had  also  agreed  to  open  half 
an  alley  on  the  north  side  of  the  subdiyision.  It  is  also  averred  tliat  Harrii 
never  intended  to  open  said  streets  and  alleys,  but  that  the  same  are  enclosed. 
Testing  this  averment  by  the  rule  that  a  pleading  is  to  be  most  strongly  con* 
strued  against  the  pleader,  and  it  amounts  to  nothing  more  than  this— tihat 
Morris  had  agreed  and  intended  to  open  a  street  already  dedicated  to  the  pub- 
lic, for,  although  it  is  said  that  tiie  street  was  to  be  opened  through  the  land  of 
MorrU,  there  is  no  averment  that  he  was  thereafter  to  dedicate  so  mudi  of  Ins 
ground  to  the  public,  or  that  the  street  was  not  already  public  property.  In 
this  view  of  the  case,  any  person  interested  had  a  right  to  insist  on  opening 
the  street,  and  could  compel  the  same  to  be  done;  and  the  wrong  of  Mam 
in  keeping  it  fenced  up,  is  no  cause  of  complaint  against  Dwnlop  if  he  had  ever 
promised  Kartz  to  open  it. 

5.  That  Dunhp  represented  that  he  had  sold  seven  lots  to  Thomat  iZscordb 
How  this  could  have  enhanced  tlieir  value  in  the  eyes  of  Kertz,  it  is  hard  to 
perceive,  for  if  not  sold  to  Becords  they  were  to  somebody  else,  as  the  ooofc- 
plaint  shows  that  one  hundred  and  five  lots  were  sold,  which  was  all  then 
were. 

6.  That  Durdop  fraudulently  represented  the  lots  to  be  wordi  tlw  price  Kertz 
agreed  to  pay  for  them,  and  that  they  were,  in  fact,  worth  but  100  doUan. 
The  complaint  shows  that  Kertz  lived  in  the  dty  of  IndtanapoUa;  he  had  the 
opportunity  then  of  acquainting  himself  with  their  value,  and  no  action  would 
lie,  under  such  circumstances,  for  an  affirmation  of  value,  thou£^  the  state- 
ment might  be  too  high. 

As  to  the  offer  of  plaintiff  to  rescuid,  and  the  time  of  the  offer: 
1.  He  had  discovered  the  falsity  of  some  of  the  represeatationa  in  Sqdmber, 
1655,  four  months  after  his  purchase,  but  which  ones,  he  does  not  say.  We 
have  a  right  to  infer  that  he  had  discovered  the  falsity  of  all  which  were  re- 
garded by  him  as  important.  He  then  demanded  a  rescission;  bat  he ahovs 
that  he  subsequently  waived  it,  for  he  made  a  voluntary  payment  of  one  note 
in  January,  1856,  and  of  another  in  that  year,  before  Oekber,  for  at  tiiat  line 
suit  was  commenced  on  the  nine  and  twelve  months'  notes. 

His  next  demand  for  a  i^dssion,  was  on  the  15th  of  April,  1857,  more  than 
nineteen  months  after  his  first  ofier,  and  after  four  more  of  the  unpaid  notes 
had  been  reduced  to  judgment.  The  first  of  these  judgments  was  rendered  la 
October,  1856,  after  Keru  must  have  known  all  the  focts  in  leforence  to  im- 
provements to  be  made  in  1855  and  1856,  after  a  lapse  of  time  to  fully  infona 
himself  as  to  the  value  of  the  lots,  and  all  other  matters  of  complaint.    The 


OF  THE  STATE  OF  INDIANA.  285 

next  wM  ia  Jatmary,  1857,  sfter  ib»  ML  expiration  of  the  time  within  which  Nor.  Term, 

•n  these  alleged  isdncementa  were  to  hare  heen  perfonned,  and  yet  he  makes  1859* 
no  defense  to  the  anits. 


We  maintain  that  Kertz  conld  not  thns  play  fast  and  loose.    If  he  intended  ^' 

bj  his  offer  of  a  rescission  in  1855,  to  pnt  an  end  to  the  contract,  he  should  Duitlof. 
hare  stood  by  it;  his  subsequent  yolnntary  payment  of  two  of  the  notes  was 
a  clear  watrer  of  that  offer.  If  he  designed  to  claim  relief  on  the  ground  of 
the  subsequent  discovery  of  the  falsity  of  some  of  the  alleged  misrepresentar 
tions  of  Dnnlop,  he  should  have  made  a  valid  complaint,  stating  which  of  the 
representations  he  had  subsequently  discovered  were  false.  8ome  of  the  state- 
ments made,  are  so  obviously  no  ground  of  jrelief,  that  they  should,  by  aver- 
ment, have  been  excluded  as  the  basis  of  a  claim  for  relief  of  this  character. 
There  being  no  such  averment,  the  Court  cannot  presume  that  these  subsequent 
discoveries  did  not  relate  solely  to  such  unimportant  particulars;  indeed,  by 
Ac  rule  already  stated,  the  presumption  is,  that  all  the  material  grounds  of 
relief,  if  any  existed,  were  discovered  before  the  first  effort  to  rescind.  A  man 
who  had  discovered  that  he  had  been  deceived  as  to  a  part  of  the  inducement 
to  make  a  contract,  would  naturally  seek  at  once  to  ascertain  whether  he  had 
been  deceived  as  to  the  residue.  In  this  case,  all  the  facts  were  easily  accessi- 
ble; all  the  parties.  Mom's  included,  resided  in  Indianapolis ^  and  the  presump- 
tion is  irresistible,  tiiat  all  the  matters  complained  of  which  were  material,  were 
known  to  Kertz  more  than  a  year  before  his  last  attempt  to  rescind. 

But  we  need  scarcely  consider  the  question  of  presumptions  arising  from  the 
allegations  of  the  complaint,  for  it  seems  to  us  that  its  language  shows  affirma- 
tively that  all  the  matters  of  grievance  set  forth,  except  the  value  of  Abbett's 
bts,  were  known  to  Kertz  in  September,  1855;  for  he  says,  after  stating  the 
first  offer  to  rescind,  that  "In  hope  that  said  improvements  would  be  made, 
and  buildings  be  erected  on  said  subdivision,  and  that  said  street  and  alley, 
through  the  land  of  B.  F.  Morris^  would  be  opened  and  laid  out,  he  was,  dur- 
ing the  years  1855  and  1856,  delayed  from  a  further  offer  of  rescission  of  the 
contract  of  purchase  aforesaid;  tliat  at  this  time  there  is,  so  far  as  he  can  learn, 
no  prospect  or  preparation  of  any  improvement  upon  said  subdivision,  and 
that  he  has  but  recently,  within  two  weeks,  discovered  the  fhmdulent  represen- 
tations as  to  the  value  of  said  lots  sold  to  Lawson  Abbett/* 

The  new  discoveries,  then,  after  1855,  were  that  Kertz  had  been  deceived  as 
to  the  value  of  the  lots  sold  to  Abbett,  not  as  to  the  price  agreed  to  be  paid  by 
Abbett,  but  as  to  their  value.  If  Duniop  represented  to  Kertz  that  Abbetfs  lots 
were  worth  tenfold  what  they  sold  for,  or  even  exaggerated  the  value  of  the 
lots  purchased  by  Kertz  himself,  it  would  be  no  ground  of  rescission,  as  the 
sutikorities  cited  show.  Under  tiiese  circumstances  we  insist  that  Kertz  was 
too  Ute  in  offering  to  rescind  in  April,  1857.  If  a  party  rescinds  on  the  ground 
of  fraud,  he  must  do  so  at  once,  on  discovering  the  fraud.  Nor  must  he  eon- 
tinne  to  treat  as  his  own,  property  which  came  to  him  by  reason  of  the  fraud. 
2  Pars,  on  Ck>nt  278,  279. — Gatling  v.  Newell,  9  Ind.  K.  576,  and  cases  there 
fSMi.^Campbell  v.  Flemng,  1  Ad.  and  El.  40. 

In  this  case  Kertz  retains  the  property  and  ratifies  the  contract  by  making 
payments  voluntarily,  months  after  his  alleged  discovery  of  part  of  the  frauds 
practiced  upon  him.  We  think  it  is  evident  from  his  conduct,  that  he  antici* 
pated  a  speculation  in  the  lots,  and  held  off  with  tSie  intention  of  availing 
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Not.  Tena,    himself  of  any  mcrease  of  market  yalne  idiich  mi^t  take  place,  and  if  the 
1859«        specolatioii  failed,  then  to  repudiate  the  contract  and  recover  hack  what  be  had 
"Z paid 
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Zimmerman  v,  Judah. 


8ait  npon  a  promissory  note  given  by  A.,  with  B,  as  snretj,  to  C,  dated  Odo- 
bar  13, 1855,  payable  one  daj  after  date.  The  answer  of  B.  showed  that  st 
the  time  the  note  was  executed,  A.  and  C.  entered  into  a  contract  bj  which 
A.  was  to  erect  for  C.  a  cortiun  building,  to  be  completed  by  the  Ist  of  No- 
vember, 1856.  The  agreement  fixed  the  amount  to  be  paid,  &c.  The  last 
clause  of  it  is  as  follows :  "5th.  As  to  the  balance,  2,000  dollars,  it  is  agreed 
as  follows:  Said  C.  herewith  advances  to  said  A.,  as  and  for  a  loan  on  the 
note  payable  one  day  after  date,  the  said  snm  of  2,000  dollars,  which  note 
shall  be  satisfied  by  the  completion  of  said  building  as  in  this  contract  a 
provided;  and  which  note,  also,  shall  not  become  or  be  payable,  so  long  as 
said  A.  shall  progress  with  the  preparation  of  materials,  and  with  the  erec- 
tion of  said  building,  so  as  to  warrant  the  said  superintendent  in  tiie  reason- 
able expectation  of  the  progress  and  completion  of  the  work,  as  is  herein- 
before provided.  October  13,  1855."  Signed  by  A,,  by  B.,  as  surety,  and 
by  C,  The  answer  further  shows  that  on  the  5th  of  June,  1856,  the  follow- 
ing further  agreement  was  made,  without  the  knowledge  or  consent  of  B., 
to-wit:  that  said  A,  and  one  Z).  should,  by  the  Ist  day  of  Nacember,  1856, 
put  an  additional  story  on  the  building  then  under  contract  between  A. 
and  C,  for  the  further  consideration  of  1,700  dollars,  to  be  paid  on  the  com- 
pletion thereof.  Hdd,  that  the  second  contract  was  such  an  alteration  of 
the  first,  as  to  discharge  the  surety. 


Monday, 
December  5. 


APPEAL  from  the  Marion  Circuit  Court. 

Perkins,  J. — Suit  upon  a  promissory  note  for  2,000  dol- 
lars, dated  October  13, 1865,  given  by  C.  EL  Brown^  with 
C  Zimmerman  as  surety,  to  Samuel  Judahf  payable  ooe 
day  after  date. 

It  appears  by  the  answer  of  the  defendant,  Zimm^rmarh 
that  at  the  same  time  that  this  note  was  executed,  Jiidak 
and  Brown  entered  into  a  contract,  by  which  Brown  was 
to  erect  for  Judah  a  certain  building,  to  be  -wholly  com- 
pleted ready  for  occupancy  by  the  first  day  of  November^ 
1856.     The  agreement  fixes  the  amount  to  be  paid,  the 
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time  of  payment,  &c.     The  last  clause  of  the  agreement   No^-  Term, 
is  as  follows :  _j^^_ 

<<5th.  As  to  the  balance,  2,000  dollars,  it  is  agreed  as  Zuoisbmak 
follows:  Said  Jiidah  herewith  advances  to  said  Brown^  as  Judah. 
and  for  a  loan  on  a  note  payable  one  day  after  date,  the 
said  sum  of  2,000  dollars,  which  note  shall  be  satisfied  by 
the  completion  of  said  building  as  in  this  contract  is  pro- 
vided; and  which  note,  also,  shall  not  become  or  be  paya- 
ble so  long  as  said  Brown  shall  progress  with  the  prepara- 
tion of  materials,  andwith  the  erection  of  said  building, 
so  as  to  warrant  the  said  superintendent  in  the  reasonable 
expectation  of  the  progress  and  completion  of  the  work, 
as  is  hereinbefore  provided.     October  13, 1865* 

[Signed        ^^  Charles  EL  Brown^ 

*'  C.  Zimmermcm  (surety), 
'<  Satmel  Judak:^ 

It  thus  appears  that  the  2,000  dollars  specified  in  the 
note  sued  on  was  substantially  a  penalty.  K  the  building 
was  proceeded  with  and  completed  according  to  contract, 
the  2,000  dollar  note  was  never  to  be  paid.  If  not,  it  was 
to  be  paid. 

The  answer  further  shows,  that  on  the  5th  day  of  June^ 
1856,  the  following  further  agreement  was  made  without 
the  knowledge  or  consent  of  Zimmerman^  Yizr,  That  said 
Brown  and  one  Stokes  should,  by  the  1st  day  of  November^ 
1856,  put  an  additional  story  on  the  building  then  under 
contract  between  Brown  and  Judah,  for  the  further  consid- 
eration of  1,700  dollars,  to  be  paid  on  the  completion 
thereof* 

The  answer  claims  that  this  agreement  was  such  an  al- 
teration of  the  original  agreement,  as  discharged  Zimmer* 
man,  the  surety. 

The  plaintiff  demurred  to  the  answer;  the  Court  sus- 
tained the  demurrer,  and  the  plaintiff  had  judgment. 

The  record  discloses  nothing  by  which  we  can  determine 
whether  the  contracts  for  erecting  the  building  were  fnl- 
fiUed  or  not.  The  inference  from  this  second  contract  is, 
that  the  execution  of  the  first  had  satisfactorily  progressed 
up  to  the  5th  of  June,  1856.     And  there  is  another  letter 
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Not.  Term,   from  Mr.  Judoh.  set  out  in  the  answer,  dated  September  10, 

^^^^*      1866,  which  admits  due  exertion  on  the  part  of  Brovm  in 

ZiMMBBXAx  the  execution  of  his  undertakings.    But  the  decision  of 

Jddah.      the  case  here,  must  rest  on  the  single  point,  as  to  whether 

the  second  contract  above  set  out  was  such  an  alteration 

of  the  first  as  to  discharge  the  surety  for  the  performance 

of  it;  and  we  thus  conclude: 

The  second  contract  required  an  ad<Mtional  story  to  be 
put  upon  the  building.  The  building  could  not  be  finished 
under  the  first  contract  until  after  that  story  was  put  on, 
as  it  could  not,  till  after  that,  be  roofed.  That  contract 
did,  therefore,  increase  the  difficulty  and  expense  of,  and 
tend  to  delay  the  completion  of,  the  first  contract,  and  did, 
therefore,  materially  aflect  its  execution,  though  it  states 
that  it  is  not  to  do  so.  It,  in  fact,  made  Zimmerinan  surety 
for  the  completion  by  the  1st  of  November^  1856,  of  tbe 
walls  of  the  additional  story  provided  for  by  the  second 
contract.     See  Chit,  on  Cont,  52d,  530;  Ind.  Dig.  703. 

Per  Curiam. — Tbe  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

L.  Barbour^  X  JD.  Howland,  H.  W,  Ellsworth,  and  &  A. 
Oolteyj  for  the  appellant  (1). 

D.  Wallace,  /.  Gobum,  J.  I^  Ketcham,  and  L  Coffin,  for 
the  appellee  (3). 

(1)  Couuel  for  tho  appoUant  cited  MiUer  r.  Stewart,  9  Wheat.  681;  Laii 
ArlinffUm  y.  Afenicke,  2  Sftand.  412;  PearsaU  t.  Summenei,  4  Tauit  593; 
The  United  States  y,  Boyd,  15  Pet.  187;  Chit,  on  Cont.  (7  Am.  ed.;  529;  Ad. 
on  Cone.  670;  Bangs  r.  Strong,  7  Hill,  250;  Holland  y.  Hatch,  11  Ind.  B.  497, 
and  cases  referred  to  in  text  and  note;  McMicken  y.  Webb,  6  How.  292;  iVuM 
y.  Smith,  2  Bro.  Oh.  579;  Rets  y.  Berringtcn,  2  Yes.  Jr.  540;  BouUbee  y.  StMt, 
18  Yes.  20;  Croughton  y.  Duvall,  3  Cal.  B.  69;  HiU  y.  BmU,  1  Gilm.  149; 
Brigham  y.  Wentworth,  11  Cnsh.  123. 

(2)  Coonscl  for  the  appeDee  cited,  as  to  grsCnitous  indnlgtece,  4  Leigh,  622; 
4  Watts,  446;  2  Hall,  185;  5  Wend.  501 ;  3  Mees.  and  Welsh.  268 ;  5  id,  250; 
3  Penn.  B.  439.  Thej  also  cited  8  Blackf.  373;  4  Ind.  B.  158,  283;  2  Pan. 
on  Cont.  193;  2  Scho.  andl^ef.  470. 
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Not.  Tenn, 

The  Board  op  Commissioners  op  Morgan  County  v.         1859. 


Gentry  and  Others.  PBTao 

T. 

Cauidat. 
APPEAL  from  the  Morgan  Court  of  Common  Pleas,   j^^,,^^ 
Per  Ouriam. — There  being  no  errors  assigned  upon  the  DeoaJar  5. 
record  in  this  case,  it  is,  therefore,  dismissed. 


Petro  and  Another  v*  Cassiday. 

' 18b  289 

If  a  doTise  be  made  upon  a  condition  subsequent,  tbc  estate  rests  in  the  deyisee 
immediately  upon  the  death  of  the  derisor,  to  be  defeated,  however,  if  he 
refuse  or  neglect  to  perform  the  condition.  And  where  a  power  is  given  to 
the  executor  to  moke  another-  disposition  of  the  estate  in  case  of  such  re- 
fusal or  neglect,  and  he  proceeds  under  the  power,  a  party  claiming  under 
him  in  a  suit  against  the  devisee  for  possession,  must  prove  condition  broken. 

Where  the  evidence  showed  that  the  devisee  had  offered  to  perfonn  the  condi- 
tion, bat  the  person  on  whose  behalf  it  was  made  had  refused  to  accept,  and 
never  afterwards  asked  performance,  it  was  held,  in  support  of  the  verdict  of 
a  jury,  that  the  failure  to  perform  was  not  a  violation  t>f  the  condition,  but 
that  the  devisee  was  released  from  its  performance. 

APPEAL  from  the  Fayette  Circuit  Court  Monday, 

Davison,  Jw — The  appellants,  who  were  the  plaintifTs, 
brought  this  action  against  Cassidayy  for  the  recovery  of  « 
tract  of  land  in  Fayette  county.  Defendant  answered  the 
complaint  by  a  general  traverse.  Verdict  for  the  defend- 
ant, upon  which  the  Court,  having  refiised  a  new  trial, 
rendered  judgment,  &c. 

Plaintiffs  claimed  title  under  a  deed  executed  to  them 
November  26, 1851,  by  John  Mc  Gray^  as  executor  of  Phineas 
McOray^  who  died  in  the  year  1842,  leaving  a  will,  which 
contains  these  provisions: 

1.  *'  I  will  and  bequeath  to  my  wife,  Sarah  Mc  Crayy  all 
my  real  and  personal  property  during  her  natural  life." 

2.  <<  I  will  to  my  son,  JbAn,  after  the  death  of  my  wife, 
40  acres  of  land  (describing  it),  being  a  part  of  the  farm 
on  which  I  now  live.*' 

Vol.  XIII^19 
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Nov.  Term,       3,  « I  will  and  bequeath  to  my  grandson,  Phineas  Qw- 

__?___  ^wfay?  all  the  residue  of  my  real  and  personal  property,  after 

Pbtso      the  death  of  ray  wife;  and  it  is  my  will  that  he  provide 

Camidat.    for,  and  furnish,  her  food,  raiment,  lodging,  &c.,  and  all 

other  necessary  things  suitable  to  her  age,  during  her 

natural  life.     And  further,  it  is  my  will  that  said  Phineas 

Cassiday  pay  to  my  grandson,  Thomas  CctBsiday^  200  dollars, 

in  one  year  after  my  wife's  death,  and  200  dollars  to  my 

grandson,  Aaron  Qissiday^  two  years  after  her  death,  if 

they  shall  have  come  of  age,  or  when  they  are  of  age.    And 

further,  that  he  pay  to  my  granddaughter,   Sallp  Wood^ 

100  dollars,  in  three  years  after  the  death  of  my  wife.    It  is 

also  my  will,  that  my  funeral  expenses  be  paid  by  Phineas 

Cassidap,  out  of  my  personal  property." 

The  will  then  appoints  John  Mc  Cray,  the  testator's  son, 
and  Ebenezer  Heaion,  executors,  and  proceeds:  '^  If  the  said 
Phineas  Cassiday  shall  refuse  or  neglect  to  do  all  or  any  of 
the  above-named  items,  that  then  my  executors  sell  all  my 
real  and  personal  property  so  devised  to  him,  at  one  year's 
credit,  and  pay  him,  Phineas^  1,000  dollars  out  of  the 
same,  and  divide  the  residue  among  my  living  children." 

Heaton  never  assumed  the  duties  of  executor  under  the 
will;  nor  does  it  appear  that  he  ever  qualified  himself  to 
act  in  that  capacity. 

The  real  estate  devised  to  Phineas  Cassida^j  is  the  land 
in  contest  Sarah  McOray^  the  decedent's  widow,  died  in 
Jime^  1851;  and  in  November  of  that  year,  John  McCray, 
as  executor,  &c.,  sold  and  conveyed  the  premises  to  the 
plaintiffs.  The  defendant  is  in  possession,  and  claims 
title  under  a  deed  from  Phineas  Cassiday^  bearing  date 
January  27, 1852. 

The  devise  to  Phineas  Cassiday  was  plainly  upon  condi- 
tions subsequent,  and  the  estate  vested  in  him  immedi- 
ately upon  the  death  of  the  devisor,  in  virtue  of  the  devise, 
to  be  defeated,  however,  if  he  refused  or  neglected  to  per- 
form any  of  the  conditions  specified  in  the  will.  Upon 
such  refusal  or  neglect,  power  was  given  the  executors  to 
sell  the  land  in  question;  and,  as  the  plaintiffs  claim  under 
that  power,  it  was  incumbent  on  them  to  prove  that  the 
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eonditions,  or  some  one  of  them,  had  been  broken  by  the   Nov.  Tenn, 
devisee.    Doe  v.   Cassidap,  9  Ind.  R.  63.     Whether  the      ^0^9- 
plaintiffs  have  or  have  not  made  such  proof,  was  for  the      Fxtbo 
consideration  of  the  jury,  and  is  really  the  only  question  in    Camidat. 
the  case. 

The  record  contains  the  evidence.  It  shows  that  I^ineas 
Casriday  did  not  provide  for  and  maintain  Sarah  McCrag, 
the  decedent's  widow,  in  accordance  with  the  conditions 
of  the  will.  But  there  was  evidence  tending  to  prove  that 
he  intended  to  comply  with  the  conditions;  that  he  was 
ready,  and  offered  to  raider  such  provision  and  mainte- 
nance; but  that  she  declined  the  acceptance  of  his  offer, 
telling  him  that  she  wished  to  manage  her  own  property — 
desired  to  maintain  herself— and  that,  in  doing  so,  she 
would  not  require  his  aid.  From  the  whole  evidence, 
though  it  was,  to  some  extent,  conflicting,  the  jury  were, 
in  our  opinion,  authorized  to  find  an  offer  of  performance 
on  his  part,  which  she  declined  accepting;  and  further,  on 
her  part,  that  she  waived  the  performance  of  the  condi- 
tions of  the  will,  so  far  as  they  related  to  her  support  and 
maintenance. 

The  evidence  being  closed,  the  Court  thus  instructed 
the  jury:  ^^The  will  requires  Phineas  Cassidap  to  furnish 
SartA  McOrag  with  food,  raiment,  and  all  other  necessary 
things  suitable  to  her  age,  during  her  natural  life.  And  if 
YOU  believe  from  the  evidence  that  he  performed  all  these 
requirements,  or  offered,  in  good  faith,  to  perform  them, 
and  she  released  him  from  such  performance,  and  prefer- 
red to  take  charge  of  the  estate  left  her  by  her  deceased 
husband,  and  live  with  her  son,  John  McCray^  and  never 
afterwards  called  upon  Phineas  Cassiday  to  perform  the 
conditions  of  the  will,  you  may  find  for  the  defendant.'' 

In  reference  to  this  instruction,  it  is  insisted  that  Sarah 
McOray  had  no  power  to  release  I^ineas  Casndayfrom  the 
performance  of  many  of  the  conditions  of  the  will.  We 
think  otherwise.  The  condition  for  her  support,  &c.,  wa» 
evidently  intended  for  her  exclusive  benefit.  Hence,  the 
release,  or  waiver  of  the  performance  of  it,  could  affect  the 
interest  of  no  one  save  hersel£    It  seems  to  follow  that 
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Nov.  Tttm,   she  had  a  perfect  right  to  waive  or  release  the  performance 
^^^*      of  that  condition;  and  having  done  so,  the  case  stands  as 
SiroDoaABB   it  would  have  stood,  had  she  been  provided  for  and  main- 
Turn  8tatb.  tained  in  the  nnxie  pointed  out  in  the  wilL 

Various  errors  relative  to  instructions  refused,  and  the 
charge  given,  are  assigned  upon  the  record;  but  they  will 
not  be  noticed,  because,  having  carefully  examined  the 
evidence,  we  are  of  opinion  that  it  sustains  the  verdict 
Per  Ckrtom.— -The  judgment  is  affirmed  with  costs. 
J.  &  Reid  and  &  Herons  for  the  appellants. 
8.  W.  Parker  and  X  C  McJbUosh^  for  the  appellee. 


•  mm  • 


Snodorass  and  Others  v*  The  State. 
Mondav,  APPEAL  from  the  Randolph  Court  of  Common  Pleas. 

December  5. 

Per  Curiam* — The  appellants,  with  others,  were  prose- 
cuted for  an  assault  and  battery  upon  one  Hunt*  Verdict 
of  guilty,  and  fine  of  5  dollars  each  against  appellants. 
Motions  for  a  new  trial  and  in  arrest,  overruled. 

There  is,  in  the  record,  a  large  mass  of  testimony;  but 
as  the  bill  of  exceptions  does  not  profess  to  contain  all  the 
evidence  given  on  the  trial,  several  of  the  errors  (which 
might  otherwise  have  been  important),  assigned  upon  the 
record,  cannot,  therefore,,  be  considered. 

Upon  the  errors  that  we  can  notice,  the  first  question  is, 
upon  the  sufficiency  of  the  information.  It  is  said  that  it 
should  contain  a  specific  allegation  that  the  prosecution  is 
carried  on  in  the  name  of  the  state,  and  that  it  should  con- 
clude with  the  words  <' contrary  to  the  form  of  the  statute." 

The  first  branch  of  the  objection  is  answered  by  the  de- 
cision in  the  case  of  CrtmkhUe  v.  l%e  StaUy  11  Ind.  B. 
307;  and  the  second,  by  the  provision  of  the  statute,  2  B. 
S.  p.  368,  §  61. 

The  judgment  is  affirmed  with  costs* 

X  Smith  and  X  Brown^  for  the  appellants. 
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Not.  Term, 

Oaoe  v.  Woodruff  and  Another.  18o9. 


liBIKBL 


APPEAL  from  the  Lagrange  Cotirt  of  Common  Fleas.      Fusst. 

Per  Ouriam^ — The  appellees,  who  were  the  plaintiffs,  jf^,,^ 
sued  Oage  upon  two  promissory  notes,  one  for  the  pay-*  DtcaSer  5. 
ment  of  66  dollars,  and  the  other  for  324  dollars,  80  cents. 

The  complaint  concludes  thus:  '<  That  the  same  remain 
due  and  unpaid.  Plaintiff,  therefore,  demands  judgment 
for  800  dollars." 

The  record  shows  that  at  the  Febrwxry  term,  1858,  of 
said  Court,  the  defendant  having  been  duly  served  with 
process,  was  called,  and,  failing  to  appear,  was  regularly 
defaulted,  and  judgment  accordingly  rendered  against  him 
for  389  doUars,  89  cents. 

The  error  assigned  upon  the  record,  and  relied  on  in 
the  appella^it's  brief,  is,  ^Hhat  the  plaintiffs  do  not,  in  their 
complaint,  demand  judgment  for  any  given  sum." 

This  is  a  mistake.  The  complaint,  as  we  have  seen, 
demands  judgment  for  800  dollars. 

The  judgment  is  affirmed  with  10  per  cent,  damages 
and  costs. 

X,  M.  Flaggj  for  the  appellant. 

R,  Parrettj  for  the  appellees. 


Meikel  r.  FuRST. 

APPEAL  from  the  Marion  Court  of  Common  Pleas.     ^^J*f?[i 

Per  Curiam* — In  this  case,  there  is  no  bill  of  exceptions, 
no  evidence  in  the  record,  no  motion  for  a  new  trial,  nor 
any  exception,  in  any  form,  to  the  rulings  of  the  Court  be- 
low.    The  case  is,  therefore,  not  properly  before  us. 

The  judgment  is  affirmed  with  10  per  cent,  damages 
and  costs. 

R.  L.  WaJpole  and  £  Ferguson^  for  the  appellant. 
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McQuieo. 

Mondajf, 
Deeanbtar  fi. 


West  and  Another  v.  Reavis  and  Others. 

APPEAL  from  the  Oibsan  Court  of  Common  Pleas. 

Per  Curiam, — Snit  to  set  aside  the  final  settlement  of 
an  administrator,  for  fraud. 

Demurrer  to  the  complaint  sustained,  and  the  suit  dis* 
missed. 

The  suit  was  by  creditors  of  the  deceased  intestate. 

The  fmud  charged  was  in  returning  a  false  inventory. 

Those  who  colluded  with  the  administrator  in  returning 
the  false  inventory,  and  reaped  the  advantage  of  it,  and 
the  use  of  the  property  omitted  to  be  inventoried,  were 
made  parties.     See  Eop  v.  Hamland^  12  Ind.  R.  364. 

The  code  authorizes  a  final  settlement  to  be  set  aside 
for  firaud,  on  the  application  of  any  one  interested.  2  S. 
S.  p.  275,  §  116.  We  think  fraud  in  the  invlntory  may 
affect  the  final  settlement  with  fraud,  and  wiH  cause  it  to 
be  set  Eiside. 

The  judgment  is  reversed  with  costs.     Cause  remanded, 

&C. 

C  Baker^  for  the  appellants. 

X  O.  Jones  and  J.  E.  Blyike^  for  the  appellees. 


I  ■■  » ■ 
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McQuiGo  V.  McQuioo. 

The  policj  of  our  law  U  against  disturbing  dlTorces  granted. 

The  common-law  right  to  set  aside  a  judgment  of  a  superior  Conrt  hj  bill  in 

dumceiy,  for  fraud,  or  by  complaint  in  the  nature  of  such  a  bill,  was  entirely 

superseded  by  the  various  provisions  of  our  code  for  the  Tacation  of  judg> 

ments.    The  statutory  mode  must  be  resorted  to. 
Thus,  judgments  of  divorce  can  only  be  set  aside  upon  a  motion  for  a  new 

trial,  made  witiiin  the  time  allowed  dierefor. 


Tueaday, 
Detxmher  6. 


APPEAL  from  the  Marion  Circuit  Court 
Perkins,  J. — In  January^  1854,  Edmund  JEL 


OP  THE  STATE  OF  INDIANA.  295 

filed  his  complaint  in  the  Marion  Circuit  Court,  praying   ^ot.  Term, 
a  divorce  from  his  wife,  Eliza  Jane  McQuigg,  19SQ» 

On  affidavit  of  non-residence,  notice  was  given  by  pub*    lAcQuioo 
lication.     In  May  following,  the  divorce  was  granted.  MoQuioo. 

In  August^  1857,  said  Eliza  Jane  filed  her  complaint  in 
said  Marion  Circuit  Court,  praying  that  the  judgment  of 
divorce  be  vacated,  set  aside,  and  held  for  naught,  on  the 
ground  of  fraud  in  obtaining  it.  Trial,  and  judgment  va- 
cating the  judgment  of  divorce. 

The  code  provides  as  follows : 

"Sec  43.  Parties  against  whom  a  judgment  has  been 
rendered  without  other  notice  than  the  publication  in  the 
newspaper  herein  required,  except  in  cases  of  divorce,  may, 
at  any  time  within  five  years  after  the  rendition  of  the 
judgment,  have  the  same  opened,  and  be  allowed  to  de- 
fend. 

"Sec.  44.  But  before  any  judgment  shall  be  opened, 
such  party  shall  give  notice  to  the  original  complainant, 
or  his  heirs,  devisees,  executors,  or  administrators,  of  his 
intention  to  make  application  to  have  the  judgment  open- 
ed, as  the  Court,  in  term,  or  the  judge  thereof,  in  vacation, 
shall  require;  and  shall  file  a  full  answer  to  the  original 
complaint,  and  an  affidavit  stating  that  during  the  pen- 
dency of  the  action,  he  received  no  actual  notice  thereof, 
in  time  to  appear  in  Court  and  object  to  the  judgment, 
and  shall  also  pay  all  such  costs  of  the  action  as  the  Court 
shall  direct."     2  R.  S.  p.  37. 

The  code  further  provides  that  "no  complaint  shall  be 
filed  for  a  review  of  a  judgment  of  divorce."  2  R.  S.  p. 
165,  §  686. 

The  statute  of  1859,  on  the  subject  of  divorce,  contains 
a  like  provision.     Acts  of  1859,  p.  109. 

This  Court  held  that  judgments  of  divorce  could  not  be 
set  aside  under  the  code  of  1843.  McJunkin  v.  McJunkin^ 
3IndR.30. 

The  policy  of  our  state  seems  to  have  been,  and  to  still 
be,  against  disturbing  divorces  granted.  This  has  been 
induced  by  a  consideration  of  the  consequences  necessa- 
rily incident  to  an  opposite  policy.     This  case  affords  an 
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MoQvioo 

r. 
MoQuiQ«. 


Not.  Tenn,  iUnstration.  Within  the  three  years  between  the  granting 
^Q^Q*  of  the  divorce,  and  the  setting  of  it  aside,  Edmund  H.  Mc* 
Quigg  had  married  another  woman. 

In  WooUey  v.  WooUepj  12  Ind.  R.  663,  a  doubt  was  ex- 
pressed whelther  the  common-law  right  to  set  aside  a  judg- 
ment of  a  superior  Ck>urt  by  bill  in  chancery  for  fraud,  or 
by  a  complaint  in  the  nature  of  such  a  bill,  had  not  been 
superseded  entirely  by  the  various  provisions  enacted  into 
our  code  of  practice,  under  which  judgments  may  be  va- 
cated. Further  reflection  has  confirmed  us  in  the  opinion 
that  such  is  the  fact,  and  that  the  statutory  modes  must 
be  resorted  to. 

This  being  the  case,  it  follows  that  judgments  of  divorce 
can  only  be  set  aside  upon  a  motion  for  a  new  trial,  made 
within  the  time  allowed  therefor,  and  that  the  suit  in  the 
case  now  before  us  cannot  be  maintained. 

Per  Curiam, — The  judgment  is  reversed  vrith  costs. 
Cause  remanded,  &c. 

T.  D.  and  iZ.  L.  Waipole  and  K,  Ferguson^  for  the  ap- 
pellant (1). 

X.  Barbour  and  J.  D.  Howlandj  for  the  appellee  (2). 


(1)  Counsel  for  the  appeUant  argued,  in  snbstance,  as  follows: 

The  question  which  comes  up  upon  the  oTerruling  of  tiie  demuTrer,  the  mo- 
tion for  new  trial,  the  motion  in  arrest,  and  the  motion  for  judgment  in  appel- 
laat's  favor,  ma^  be  stated  thus  :*  Has  the  Circuit  Court  the  power  to  set  aside 
and  annul  a  judgment  of  divorce  previously  pronounced  and  entered,  wheie 
that  Court  had  jurisdiction  of  the  subject-matter,  and  the  parties  before  it,  in 
a  manner  prescribed  hj  law?  if  so,  can  it  be  done  in  the  manner  sought  hj 
the  proceedmgs  in  the  case  at  bar? 

The  subject-matter  of  the  case— the  judgment  in  whidi  is  sought  to  be  set 
aside — was,  as  this  Court  will  see,  a  proceeding  in  diroroe  for  statutoiy  causes, 
of  which  the  Circuit  Courts  of  this  state  hare  jurisdiction.  Then,  had  the 
Circuit  Court  jurisdiction  of  the  person  of  the  complainant  and  defendant,  is 
that  proceeding  before  it,  in  the  manner  required  and  authorized  by  law,  with- 
out saying  anytiiing  in  reference  to  the  presumption  on  the  point  of  jurisdic- 
tion>  as  evidenced  by  the  finding  and  decree  of  the  Court,  sought  to  be  set 
aside  by  this  proceeding. 

We  maintain,  that  under  our  statute,  the  question  of  the  residence  of  every 
applicant  for  divorce  is,  so  to  speak,  a  condition  precedent  to  the  judgment 
granting  a  divorce,  of  which  fact  the  Circuit  Court  must  be  satisfied,  and  ii 
necessarily  compelled  to  pass  upon,  in  every  implication  for  divorce,  before  the 
granting  thereof.  S  R.  S.  p.  234,  f  6.  If,  then,  thb  view  be  right,  we  suggest 
that  the  Circuit  Court  could  not  open  the  quostion  of  whether  the  applicaat 
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WM  a  bona  fide  rtMent,  when  his  oomplaint  wm  filed  and  judgment  of  di-    Not.  Term, 


Toite  granted;  particolarlj  conld  it  not  do  so  in  tlie  direct  manner  sought  by 
the  proceedings  in  the  Conrt  helow;  for  if  the  qnestion  of  residence  of  the  ap» ' 
plicaot  was  inrolved  in  tiie  suit  for  diTorce,  and  the  Circuit  Conrt  was  neces- 
sariij  oompeUed  to  and  did  pass  on  the  question  of  the  residence  of  the  appli- 
cant, before  giving  the  judgment  of  diTorce,  then  we  submit  that  it  follows  that 
the  Circuit  Court  could  not  again  inquire  into  the  question,  as  was  done  in  the 
proceedings  in  this  case.  The  question  of  residence  of  the  applicant,  like  the 
causes  for  diroroe,  had  to  be  proTed  on  the  trial,  to  the  satisfaction  of  the 
Court,  and  the  judgment  in  divorce  for  the  applicant,  is  evidence  that  proof  of 
residence  was  made;  and  we  submit,  where  the  question  of  residence  was  in- 
volved in  and  necessarily  passed  upon  by  the  Court,  as  it  must  be  in  every  ap-* 
plication  for  divorce,  whether  it  is  not  conclusive  between  the  parties.  That 
tins  question  of  residence  of  the  applicant  was  before  the  Circuit  Court  at  the 
granting  and  giving  of  the  judgment  of  divorce,  is  evidenced  by  the  affidavit 
of  the  applicant,  and  the  action  of  the  Court.  Then  the  Court  was  satisfied, 
when  giving  the  judgment  of  divorce,  from  the  evidence  in  the  case,  of  its 
jurisdiction  of  the  person  of  the  appellant,  and  the  subject-matter  of  his  com- 
plaint. Now  was  the  appellee  in  Court  1  The  judgment  recites  that  proof 
had  been  duly  made  to  the  Court  that  the  appellee  was  notified  by  publication 
for  more  than  thirty  days  before  the  first  day  of  term,  ftc.;  and  the  evidence 
showed  that  the  appdlee  was  notified  as  required  by  statute,  for  more  than 
tiiirty  days  before  tlie  first  day  of  the  tenn  of  the  Court  at  which  the  judg^ 
ment  of  divorce  was  given. 

The  Conrt  having  then  passed  on  the  question  of  the  jurisdiction  of  the 
parties,  having  the  question  before  it^  and  having  jurisdiction  of  the  subject- 
matter  of  the  action  and  the  parties  to  the  action  in  Court,  by  notice  as  by 
law  required,  we  submit  whether  it  is  in  the  power  of  the  Court  to  review  the 
tiie  same  questions,  as  sought  by  the  proceedings  in  this  case.  That  the  legis- 
lature of  Indiana  intended  to  dose  the  door  against  the  review  of  judgments 
of  divorce,  we  think  is  evident.  8  B.  8.  p.  165,  4  586.  This  section,  prohi- 
biting, as  it  does  in  terms,  the  filing  of  a  complaint  to  review  a  judgment  of 
divorce,  needs  no  construction.  It  means  what  by  its  terms  it  says,  or  it 
mesns  nothing. 

That  such  was  the  intention  of  the  legislature,  is  manifest  from  the  hfit  that 
tliey  made  it  the  duty  of  the  prosecuting  attorney  of  every  chncnit,  where  a 
petition  for  divorce  remained  undefended,  to  appear  and  resist  such  petition. 
S  R.  S.  p.  S88,  ^  S7.  Here  we  think  that  by  tlie  several  provisions  of  the  stat- 
ute referred  to,  the  legislature  intended  that  when  a  judgment  of  divorce  was 
onoe  rendered,  no  oomplaint  to  review  that  judgment  should  be  filed.  Whe- 
tiser  this  provision  of  the  statute  is  wise,  enlightened  legislation,  is  a  matter 
we  are  not  called  upon  to  discuss.  It  is  sufficient  for  us  to  know  thai  such  is 
the  act  of  our  legislature. 

Many  good  reasons  might  be  assigned  in  support  of  the  action  of  the  legis- 
latnre  in  prohibiting  tiie  review  of  judgments  for  divorce;  such  as  the  protec- 
tion of  subsequent  marriages  of  divorcees,  and  consequences  following  the 
setting  aside  judgments  of  divorce  where  this  relation  exists.  The  case  at  bar 
is  ni  point.  Here,  some  two  years  after  the  judgment  of  divorce  was  granted, 
the  record  shows  the  appellant  married  again.  We  think  the  legislature  in- 
tended by  our  statute  to  prohibtt  such  consequences.    Why  should  the 
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Not.  Tenn,    Uitare  hare  so  prayided,  if  tiie  intention  wm  not  racli  w  wo  snggett?    Tben 
1859.        ^'^^  nothing  prohibiting  the  review  of  decrees  of  divorce  pxior  to  the  stmtnta 

referred  to.    Decrees  of  diyoroe,  like  odier  decrees  of  Courts,  were  tbe  tnbjeet 

ci^uioo     ^f  reriew  on  the  showing  of  a  proper  cause;  and  onr  legislatnre  has,  by  tiie 
MoQuiao.    statute  referr^  to,  provided  for  the  opening  and  review  of  all  dasaes  of  jndg- 
pients  and  decrees  except  judgments  of  divorce.    Why  except  this  class  of 
cases? 

If,  then,  the  suggestion  here  made  is  correct,  we  submit  that  it  follows  that 
the  Circuit  Court  eired  in  overmUng  the  demurrer,  the  motion  for  a  new  trial, 
the  motion  in  airest,  and  the  motion  for  judgment  in  appeUant's  fiivor. 

•  The  next  error  committed  by  the  Circuit  Court,  is  contained  in  the  Court's 
charge  to  the  jury.  The  principal  objection  is,  to  the  matter  contained  in  the 
twelfth  paragraph  of  the  duuge,  where  the  Court  tells  the  jury  dmt  tiiey  may 
attach  to  the  affidavit  of  appellant  such  weight  as  they  deem  it  entitled  to. 
Now  our  statute  declares  such  affidavit  shall  be  prima  Jade  evidence  of  tlie 
boaa  Jide  residence  of  such  applicant  S  B.  S.  p.  284,  §  6.  The  charge  hers 
assumes  tliat  the  jury  may  attadi  less,  if  they  deem  it  rights  than  that  which 
tiie  statute  declares.  We  suggest  that  the  jury  should  have  been  told  that  they 
could  not  attach  less  weight  to  the  affidavit  of  appellant  than  that  of  prima 
facie  evidence  of  residence.  The  subsequent  paragraph  of  the  charge,  where 
the  Court  say  such  affidavit  is  prima  facie  evidence  of  residence,  rendered  the 
I  charge  contradictory  in  terms,  and  calculated  to  mislead  the  jury  as  to  the 
weight  and  effect  of  the  affidavit. 

The  Court  erred  in  refusing  the  charge  asked  for  by  appellant.  In  the  diarge 
given  to  the  jury,  this  Court  will  see  that  the  Circuit  Court  makes  domidl  ne- 
cessary to  residence,  and  so  interwoven  that  residence  could  not  exist  without 
it.  The  charge  asked  and  refused,  assumes  that  domidl  and  residenGe  are  not 
so  necessarily  connected,  but  that  one  may  be  a  bona  Jide  resident  of  one  place, 
and  may  have  a  domidl  in  another.  On  this  point,  see  fhmt  v.  Diekuimmy  19 
Wend.  11.  In  this  case,  the  Court  holds  that  a  person  may  be  a  bomi^fide  mri- 
dent  of  one  state  and  have  a  domidl  in  another. 

(3)  The  aigument  of  counsel  for  the  appellee  is  inserted  entire. 

The  plaintiff  in  the  Court  below,  who  is  appellee  in  this  Court,  filed  her 
complaint,  alleging  her  marriage  with  the  deiendant  on  the  I6th  of  May,  18S9; 
that  they  lived  together  until  1846,  when  a  separation  took  place;  that  on  die 
4th  of  January,  1644,  the  defendant  filed  his  petition  for  a  divorce  fi:om  her,  in 
the  Marwn  Circuit  Court,  caused  a  notice  of  its  pendency  to  be  published,  and 
on  the  14th  of  May  following  obtained  a  decree  of  divorce;  that  the  defend- 
ant, at  the  time  of  filing  his  petition,  was  a  resident  of  Tioga  county.  Nop 
York,  and  was  never  a  bona  fide  reddent  of  Marion  county,  Indiana,  but  con- 
tinned  his  residence  in  New  York  during  the  pendency  of  the  divorce  proceed- 
ings, and  made  a  temporary  sojourn  in  Indiana  for  the  sole  purpose  of  obtain- 
ing a  divorce,  and  with  the  intention  of  returning  to  New  York,  so  soon  as  he 
should  succeed;  for  which  reason,  she  insists,  the  proceeding  was  firaaduknt, 
and  prays  that  the  decree  of  divorce  may  be  annulled  for  fraud. 
,  The  defendant  was  served  personally,  appeared  to  the  action,  and  put  in  a 

demurrer  to  tho  complaint,  which  was  overruled.    The  eause  went  to  trial 
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Upon  ao  issue  of  fact,  and  under  special  instmctioiis  the  jury  found  that  the    Nor.  Term, 
defendant  was  not  a  bona  JUk  resident  of  this  state  when  the  petition  for        1899. 

diroree  was  filed,  nor  when  the  dirorce  was  decreed.    Motion  for  a  new  trial  ~~rr~Z 

oremded,  «.d  jadgnrnt  on  th,  Tonlict,  r»«^  th«  d,cn>e  of  diTotc«. «.  h«T.     ^''^^ 
iog  been  obtained  throngfa  fraad  practised  by  tiie  defendant.  McQuioo. 

The  pleadings  and  CTidenoe  contain  a  yariety  of  allegations  and  testimony, 
which,  under  the  theory  of  the  case  asBomed  by  the  plaintiff  and  adopted  by 
the  Circnit  Court,  are  immaterial  and  ineleTant;  tlie  only  issne  sobmitted  to 
the  jury  was  the  residence  or  non-residence  of  the  defendant.  That  really  is 
the  question  in  the  case.  Was  McQnggf  when  he  applied  for  and  obtained  his 
divorce,  a  bona  fidt  resident  of  the  state  1  If  he  was  not,  what  are  the  cons^ 
quenoes?  Do  they,  or  not,  affect  the  judgment  of  diroree?  And  how  is  it 
affected? 

This  is  really  the  important  question  in  lite  cause.  It  is  presented  in  Tsri- 
ons  fonns — upon  demurrer  to  the  complaint— «pon  the  trial  of  the  merits— 
upon  motion  for  new  trial — upon  motion  for  judgment  wm  ofittante  vere^&iAo^- 
upon  motion  in  arrest  of  judgment.  It  is  still  the  same.  We,  therefore,  pro* 
pose  to  enooimter,  and,  if  we  can,  dispose  of  it  at  once,  learing  the  minor 
questions,  of  which  tliere  are  sereral,  to  the  brief  space  that  becomes  their 
merits. 

We  assume  the  position  that  "fraud  will  Titiate  any,  eren  the  most  soknm 
tnusactlonB,"  and  tliat  "when  once  it  is  satisfactorily  established,  it  otci^ 
throws  all  their  sanctity,  and  destroys  them  as  proof."  Thit  United  Statet  t. 
The  AmiMad,  16  Pet.  518.  This  rule  is  applicable  as  well  to  judgments  as  to 
sny  other  transactions  of  a  solemn  character.  Fraud  cuts  to  the  yery  bone, 
tad  utterly  subverts  whatever  is  built  upon  it.  This  being  a  direct  proceeding 
to  assail  a  jadgment  for  fraud  in  its  procurement,  we  are  not  embarrassed  by 
any  questions  upon  the  effect  of  ooUateial  attacks  upon  fhnid.  We  have  met 
this  judgment  ihce  to  feee.  We  hare,  as  we  shall  hereafter  show  to  the  satis- 
fection  of  the  Court,  ftiUy  proved  that  it  is  based  upon  a  fnnd— «  fraud  by 
which,  upon  a  jurisdiction  felsely  imputed  to  the  Court,  the  Court  was  misled 
snd  imposed  upon;  a  fraud,  therefore,  upon  the  rights  of  the  plaintiff,  and 
upon  the  tribunals  of  justice.  If  this  be  so,  we  insist,  ihat  in  a  direct  suit  to 
vacate  it,  the  judgment  is  a  nullity.  1  Story's  £q.  Juris.,  p.  S6S. — Bnmer  r. 
MamBe,  2  Blackf.  4%5,^Platt  t.  Jwbon,  8  ttf.  S85.^1  Madd.  Ch.  B.  S36.— 
Reigal  r.  Wood,  1  Johns.  Ch.  408.  "Equity  has  so  great  an  abhorrence  of 
fraud,  that  it  wOl  set  aside  its  own  decrees  if  founded  thereupon."  Yin.  Abr. 
543.  "Altiiough  the  judgment  of  a  Court  of  competent  jurisdiction,  upon 
the  same  subject^natter,  will,  in  general,  be  oondusive  between  the  same  par* 
ties,  yet  such  a  judgment  may  be  impeached  on  the  ground  of  fraud;  ibr 
'fraud,'  in  the  language  of  Dn  Qbbt,  Ch.  J.,  'ii  an  extrinsic  collateral  act, 
which  vitiates  the  most  solemn  proceedings  of  Courts  of  justice.  Lord  Coxb 
Bays  it  avoids  all  judicial  acts,  ecclesiastical  or  temporal.'  And  in  a  recent 
ease  before  the  House  of  Lords,  it  was  observed,  that  lite  yalidity  of  a  decree 
ef  a  Court  of  competent  jurisdiction,  upon  parties  legally  before  it,  may  be 
questioned,  on  the  ground  tiiat  'it  was  pronounced  through  finud,  contrivance, 
or  covin  of  any  description,  or  not,  in  a  real  suit,  or  if  pronounced  in  a  real 
snbsfaotial  suit,  between  parties  who  were  really  not  in  contest  with  each 
other.'  We  may  add,  that,  if  a  judgment  be  obtained  in  a  superior  Court 
clandestinely,  by  abuse  of  its  forms,  and  by  deceiving  its  officers,  the  defend- 
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Not.  Tem,    ant  against  whom  it  is  sought  to  enforee  such  jndgmeiit,  may  obtain  s  spceflj 
1859.        remedy  by  appl3ring  to  have  it  set  aside,  and  the  offsnder  ponished  by  attadi- 

ment."    Broome's  Leg.  Max.  254.— C&'ne  t.  Murrdl,  9  Ind.  R.  516.— FonbL 

McQuiOG     Eq.27  642. 

McQciQO.  '^^o  statute  proyides  that  "dirorces  may  be  decreed  by  the  Circait  Courta 
of  this  state  on  petition  filed  by  any  penon  at  the  tfane  a  bona  Jide  resident  of 
the  county  in  which  the  same  is  filed."    2  B.  8.  p.  2S4,  \  6. 

Onr  ground  is  this— that  McQui^  never  was  a  resident  in  good  fiuth;  that 
he  ftftlsely  assumed  a  color  of  residence,  and  thereby  imposed  upon  the  Court; 
that  this  fraud  and  want  of  jurisdiction  are  things  properiy  open  to  examina- 
tion in  a  suit  for  that  purpose;  that  a  judgment  thus  procured,  in  a  divorce 
proceeding,  as  in  any  other  action,  is  void,  and  will  be  so  declared  upon  proper 
allegations  and  proofs. 

It  is  strenuously  urged,  in  every  variety  of  form,  that  the  principle  insisted 
on  is  not,  under  our  statute,  appUcaUe  to  judgments  of  divorce.  Why  not! 
Can  it  be  conceived  that  the  legislature  have  ever  adopted  provisions  so  sub- 
versive of  morals  as  to  make  a  judgment  of  divorce  fraud-proof?  Before  tiie 
Supreme  Court  can  be  brought  to  so  melancholy  a  conclusion,  tliey  will  re- 
quire language  so  explicit  as  to  leave  no  room  for  a  construction  &vonUe  to 
honor  and  truth.  They  will  not  dishonor  public  justice  by  making  it  the  play- 
thing of  imposters.  What,  then,  are  these  provisions  so  discreditable  to  tlie 
state?  We  have,  under  the  code,  general  i»ovisions  securing  to  the  dtiaen  all 
remedies  heretofore  existing.  "The  laws  and  usages  of  this  state  relative  to 
pleadings  and  practice  in  civil  actions  and  proceedings,  not  inconsistent  here- 
with, and  as  far  as  the  same  may  operate  in  aid  hereof,  or  to  supply  any  omit- 
ted case,  are  hereby  continued  in  force."  And,  "all  rights  of  action  secured 
by  existing  laws,  may  be  prosecuted  in  the  manner  provided  in  this  act" 
2  B.  S.  p.  224,  S^  902,  803. 

The  provisions  relied  upon  by  the  appellant  are  to  be  found  in  the  2  R.  8. 
pp.  37, 165,  4i  43,  586.  The  first  is  in  these  words:  "Parties  against  whom 
a  judgment  has  been  rendered  without  other  notice  than  the  publication  in  the 
newspaper  herein  required,  except  in  cases  of  divorce,  may,  at  anytime  withm 
five  years  after  the  rendition  of  the  judgment,  have  the  same  opened,  and  be 
allowed  to  defend."  The  second  reads  thus :  "Any  person  who  is  a  party  to 
any  judgment,  or  the  heirs,  devisees,  or  personal  representatives  of  a  deceased 
party,  may  file  in  the  Court  where  such  judgment  is  rendered,  a  complaint  for 
a  review  of  the  proceedings  and  judgment  at  any  time  within  tiiree  years  next 
afler  the  rendition  thereof.  Any  person  under  legal  disabilities,  may  file  such 
complaint  at  any  time  witiiin  three  years  after  the  disability  is  removed.  But 
no  complaint  shall  be  filed  for  a  review  of  a  judgment  of  divorce." 

Here  are  two  modes  of  relief  afiTordcd  the  citizen,  each  of  whidi  is  expresdy 
denied  in  cases  of  judgments  of  divorce.  One  is  "opening  the  judgment;*' 
the  other,  "a  proceeding  to  review  judgments." 

The  first  of  these  proceedings  is  in  the  nature  of  a  new  trial,  and  is  analo- 
gous to  the  setting  aside  a  default  and  permitting  the  party  against  whom  a 
judgment  has  been  rendered  to  put  in  appearance  and  plead  to  the  action.  It 
is  a  privilege,  in  favor  of  such  a  party,  almost  witiioUt  restriction.  If  jiidg> 
ment  has  been  rendered  against  him,  without  other  notice  than  the  pnblicatioB 
in  a  newspaper,  he  has  five  years  within  which,  after  notice  to  the  original 
plaintiff,  full  answer  to  the  original  complaint,  and  affidavit  of  the  want  of  ae- 
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tall  notice,  the  Court,  on  his  motion  and  payment  oi  coite,  will  allow  him  to    Not.  Tenn, 


defend.  He  most  answer,  and  fnrnish  prooft,  if  necessary;  in  short,  it  is  the 
trill,  upon  issne  joined  and  the  production  of  proofs,  of  a  caase  once  adjudged 
lor  Hbe  want  of  defense.  It  is  a  proceeding  which,  from  its  Terj  nature,  ad- 
mits the  existence  of  a  valid  judgment,  and  seeks  to  escape  its  binding  obliga- 
lion,  not  by  impeaching  it  for  fraud,  and  denouncing  it  as  Toid,  but  by  alleging 
tto  want  of  actual  notice,  as  an  excuse  for  not  baring  defended  it,  and  seeking 
to  show  that  such  facts  exist  as  will,  on  a  new  trial,  produce  a  different  result. 
It  is  such  a  feature  as  exists  in  the  New  York  code,  in  cases  of  constructiTe 
notice,  when  the  "defendant  may  apply  to  the  Court,  within  one  year  after  he 
has  received  notice  of  the  judgment,  but  not  after  Ae  expiration  of  seven 
yean  from  its  rendition,  fbr  liberty  to  defend  the  action;  and  the  Court  may 
allow  him  to  do  so,  upon  such  terms  as  are  just."    1  Monell's  Pr.  493. 

Tlie  review  is  at  tiie  command  of  either  party,  upon  complaint  filed,  alleging 
errors  of  law  appearing  in  the  proceedings  or  judgment,  or  material  new  mat- 
ter, discovered  since  the  rendition  thereof,  or  for  both  causes,  without  leave  of 
Court.  Notice  is  given,  issues  of  law  and  fikct  are  formed,  and  judgment  ren- 
dered affinnii^,  or  reversing,  or  suitably  modifying  the  original  judgment. 
This  provision,  made  since  the  blending  of  law  and  chancery  proceedings  into 
one  system,  is  designed  to  take  the  place  of  the  bill  of  review,  and  a  biU  for  a 
new  trial,  in  actions  at  law.  ''A  bill  of  review  may  be  had  upon  apparent  ei^ 
ror  in  judgment,  appearing  on  the  fisce  of  the  decree;  or  by  special  leave  of 
the  Court,  upon  oath  made  of  the  discovery  of  new  matter  or  evidence,  ^idi 
ctfuld  not  possibly  be  had  or  used  at  the  time  when  the  decree  passed." 
3  Blacks.  Comm.  454.— Story's  £q.  PL,  ^  403,  41S.  This  in  causes  in  chan- 
cery, when  the  decree  had  been  enrolled.  For  the  law  applicable  to  bills  fbr 
new  trials,  see  DtnAUday  v.  Makepeace,  4  Blackf.  9. 

We  frankly  concede  that  under  these  statutes  Bfrs.  McQngg,  as  tlie  divorced 
wife  of  the  appellant,  could  not  open  the  judgment  which  the  Marion  Circoit 
Conrt  had  rendered  against  her.  With  or  without  actual  notice,  it  was  con- 
dnsive,  and  silenced  her,  whatever  her  wrongs  may  have  been.  So,  too,  she 
ooold  not  ask  a  review  of  the  proceeding.  If  there  were  errors  of  law,  she 
bad  her  appeal,  and  nothing  more.  If  there  was  newly  discovered  evidence, 
no  matter  how  overwhelming  it  might  have  been,  the  law  forbade  its  prodno* 
tbn.  But  we  argue  that  her  application  does  not  fell  within  the  terms  or 
spirit  of  either  of  these  inhibitory  clauses.  She  does  not  seek  for  a  new  trial. 
She  does  not  ask  a  reversal  or  modification  of  the  judgment  of  divorce.  She 
does  not,  in  either  of  these  forms,  so  fer  intimate  a  sentiment  of  respect  fbr 
the  proceeding,  as  to  give  in  her  adhesion  to  its  validity.  She  avers  that  it  is 
an  absolute  nullity,  a  creature  of  falsehood  and  fraud,  having  only  a  colorable 
existence;  and  this  sham  she  seeks  to  expose  and  explode.  Surely  there  can 
bo  no  great  difficulty  in  perceiving  the  distinction  that  exists  between  a  pro- 
ceeding which  recognizes  the  validity  of  a  judgment,  and  seeks  to  open  it  fbr 
the  opportunity  of  defending  the  suit,  or  to  review  it  for  the  purpose  of  a  new 
trial,  or  in  hope  of  reversal  for  error  in  law;  and  a  proceeding,  denying  the 
validity  of  a  pretended  judgment,  and  seeking  to  have  the  record  on  which  it 
appears,  cleared  of  such  rubbish.  Here  the  evidence  of  fraud  is  invoked— of 
fnnd  as  a  "collateral,  extrinsic  act  which  vitiates  the  most  solemn  proceedings 
of  Courts  of  justice."  Qmotuf  v.  Beadey,  3  Hagg.  ^89,— Borden  v.  FUck,  16 
Johns.  121, 145. 
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The  legislAtare  maj  have  satisfifid  themtelTBs  that  there  wefe  pecnliar  ooo- 
dirions  affecting  diTorced  parties,  which  deserved,  to  a  certain  extern^  the  pni- 
dent  consideration  of  the  lawgiver.  New  ties  are  soon  fonned,  and  innocent 
parties,  it  maj  be/  involved.  It  may  be  very  well,  in  'new  of  theae  things, 
that  judgments  of  divorce  shall  not  be  opened  or  reviewed.  If  the  pedtioner 
has  acted  in  good  iaith,  let  him  go  with  his  divorce.  Bnt  it  wonkL  be  mon- 
strous to  whitewash  fraad,  to  open  the  Gouts  to  the  tricks  of  dishonest  men, 
and  to  suffer  the  officers  of  the  law  to  be  imposed  upon  and  converted  into  ar- 
ttfioers  of  injustice.  In  such  cases,  the  legislature  took  no  notice  of  conse- 
quences. It  left  the  party  who  swindles  a  Court  into  a  fraudulent  judgment 
of  divorce,  precisely  where  he  would  have  been,  if  acthig  more  boldly,  thoagli 
not  more  wickedly,  he  bad  incuned  the  penalties  of  bigamy. 

The  foregoing  discussion  removes,  we  think,  the  statutory  objections,  and 
settles  the  question  that  there  is  not  any  act  of  the  legislature  which  places  s 
judgment  of  divorce,  so  far  as  it  may  be  affected  by  fraud,  upon  any  different 
ground  from  other  judgments.  Is  there  any  diflference  of  principle  recognized 
by  the  law  wluch  secures  to  this  class  of  judgments  an  immunity  from  the  con- 
sequences of  fraud?  We  think  not;  and  proceed  to  a  brief  examination  of 
authorities  to  support  our  view.  "If  a  tribunal  has  been  imposed  upon,  and 
in  consequence  of  the  fraud  a  judgment  of  divorce  has  been  wrongfrilly  ren- 
dered, it  may  vacate  this  judgment,  when,  upon  a  summary  proceeding,  it  is 
made  cognizant  of  the  fraud.  So  the  Pentutflvania  Court,  in  a  recent  rase, 
decided  upon  the  strength  of  the  English  authorities;  and  further,  the  oider 
vacating  the  decree  of  divorce,  was,  after  the  time  for  appeal  had  elapsed,  con- 
elusive;  although  a  second  marriage  had  been  in  good  fiuth  contracted,  and 
although  the  vacating  order  was  passed  without  actual  notice  to  the  party  ia 
the  divorce  suit  against  whom  it  operated.  The  authority  principally  rdisd 
upon  to  sustain  this  decision  was  die  case  of  Pntdham  v.  PkUUps.  '  The  prxn- 
dple,'  observed  Qnaoit,  C.  J.,  'is  a  general  one,  and  iq>plicable  alike  to  ecde- 
siastical  sentences  and  common-law  judgments.  It  has  no  relation  to  the 
doctrine  of  amendments,  which  make  the  record  speak  a  language  it  did  not 
speak  before;  the  vacation  is  a  new  and  independent  judgment,  of  which  the 
recorded  entry  is  its  appropriate  evidence.  It  may  be  an  Bxbkrtay  act  to  ex- 
punge a  sentence  of  divorce  with  a  stroke  of  the  pen,  bastardize  after^iegotten 
children,  involve  an  innocent  third  person  in  legal  guilt,  and  destroy  x%hts  ac- 
quired in  reliance  on  a  judicial  act,  whidi  was  operative  at  tiie  time;  and  un- 
der this  first  impression  I  would  have  decided  as  did  the  judge  at  mn  priwt. 
But  the  legitimate  husband  has  his  rights;  and  if  any  one  must  suffer  from  the 
invalid  marriage,  it  is  he  who  procured  it  By  the  terms  of  the  contract,  be 
took  the  lady  for  better  or  worse;  and  haying  assumed  at  least  her  moral  le- 
sponsibillties,  he  stands  as  to  hardships  in  her  plaoe.  He,  therefore,  has  no 
light  to  complain."    Bish.  on  Mar.  and  DIt.,  H  699,  700,  706,  707. 

Mansfield  v.  Mamifiddy  96  Mo.  B.  168,  is  a  case  in  point.  *<The  onlr 
ground  upon  which  a  judgment  in  this  case  is  sought  to  be  revetaed,  is  the 
14th  section  of  the  act  concerning  divorce  and  alimony,  in  the  Revised  Code 
of  1855.  That  section  provides  that  no  petition  for  review  shall  be  allowed,  of 
any  judgment  for  divorce  rendered  in  any  case  arising  under  this  act,  any  lav 
or  statute  to  the  oontrazy  notwithstanding;  but  there  may  be  a  review  of  any 
order  or  judgment  touching  the  alimony  and  maintamanoe  of  the  vrifo,  and 
the  care,  custody,  and  maintainance  of  the  childrBn,  or  any  of  them,  as  in 
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other  eases.    This  statnto  did  Bot  go  Into  effeet  until  Miof,  1856.    This  suit  Kot.  Tenn, 
for  dirorce  wm  oommenced  in  Apnly  1855.    The  proTtslon  is  only  applicable        1869. 
to  proceedings  oommeneed  nndcr  the  act,  and  consequently  has  no  iqyplication 


to  this  case.  To  what  extent  the  legislature  designed  to  close  the  doors  of  ^^^H^'^^ 
Coorts  of  justice  to  parties  to  diTotce  suits  by  this  enactment— whether  the  McQuigo. 
grossest  frauds  perpetrated  in  ex  parte  proceedings  must  be  understood  as  per- 
petrated upon  the  record,  without  any  power  in  Courla  to  gire  redress — ^is  a 
question  which  may  hereafter  become  important.  This  Court  has  no  power 
or  wiah  to  anticipate  a  decision  on  this  question,  nor  liaTC  I  indiTiduaUy  any 
desire  to  pat  forward  any  suggestions  of  my  own.  It  occurred  to  me,  how- 
erer,  that  the  facts  in  this  case  named  iumish  a  strong  commentary  upon  a 
very  rigid  and  literal  construction  of  the  14th  section  abore  refinrred  to.  I 
state  them  merely  as  they  stand  admitted  on  the  record  by  demuirer.  The 
plaintiff  persuaded  his  wife  to  pay  a  risit  to  her  mother,  in  IlKnoia,  represent- 
ing to  her  that  her  health,  ^^ch  was  delicate,  would  be  very  mnch  improred 
by  such  a  trip.  No  sooner  had  she  started  than  he  institntes  a  suit  for  diTorce, 
upon  Ae  indefinite  charge  of  personal  indignities,  consisting  of  abusive  and 
threatening  language.  Bepresenting  her  to  be  a  non-resident,  he  procures  an 
order  lor  publication,  and  at  the  first  term  of  the  Court,  npon  proof,  as  the  re- 
cord states,  that  he  was  an  injured  party,  he  gets  a  diyorce.  In  the  meantime, 
he  had  kept  up  an  affectionate  conespondence  with  his  wife,  conched  in  the 
most  loving  terms,  and  had  also  invited  her  and  persuaded  her  to  remain  in 
Ittmoity  npon  assurances  that  he  designed  moving  there,  and  that  her  return  to 
Misaoun  wonld  be  an  unnecessary  and  expensive  journey.  The  wife  finally 
returns  to  this  state,  and  for  the  first  time  learns  that  she  is  no  longer  a  wife ; 
that  site  and  her  children  are  thrown  npon  the  world  without  any  allowance, 
and  with  diarges  against  her  reputation  and  character,  of  which  she  never 
heard  before.  She  comes  into  Court  within  the  period  allowed  by  law,  as  it 
stood  before  1856,  and  as  it  stiH  remains  in  all  other  cases,  and  asks  to  be 
heard  in  her  defense,  declaring  the  utter  ftitility  of  the  charges,  and  stating  her 
ignorance  of  the  whole  proceeding  from  first  to  last  To  this  petition  the 
plaintiff  dcnrarred,  and  the  Court  overruled  the  denmrrer.  The  plaintiff  then 
took  a  non-euit.  Of  course,  one  could  have  but  one  opmion  of  the  merits  of 
this  case.  Did  the  statute  of  1855  intend  that  ex  parte  decrees  in  divorce 
cases,  obtained  by  fraud,  should  never  be  disturbed  or  looked  into?  If  the 
provisions  were  limited  to  cases  where  a  second  marriage  intervenes,  a  motive 
for  such  an  enactment  could  be  perceived;  but  when  no  new  ties  have  been 
formed,  why  pat  judgments  in  these  cases  on  any  other  footing  than  all  other 
jodgments,  where  they  have  been  brought  about  by  fraud  1 " 

In  this  case,  it  will  be  observed  diat  the  Court  saved  it  from  the  operation 
of  a  statute  like  ours,  forbidding  the  review  of  judgments  of  divorce.  It  will 
appear,  also,  that  it  was  an  original  petition,  attacking  the  judgment  and  ten- 
dering proof.  It  is  further  obvious  that  the  Court  had  jurisdiction  of  the  sab- 
ject-matter-  -the  tiatue  of  the  parties— as  there  could  have  been  no  question  of 
domidl.  In  this  particular  it  is  a  mnch  weaker  case  than  the  one  before  the 
Court,  where,  by  a  fraud  upon  the  law,  jurisdiction  has  been  nnconsdously 
usurped  by  the  Court.  And  in  Ais  case,  the  judge,  dwelling  at  length  upon 
the  dreumstances  of  ihnid,  and  doubting  even  the  application  of  the  statata 
denying  a  review,  is  so  much  prSoccapied  with  the  point,  that  the  case  is  saved 
by  reason  of  tiie  date  at  whidi  the  restrictive  dause  was  adopted,  that  he  does 
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or  newly  disooTered  evidence,  and  impeaching  it  directly  for  fmad.  It  is  lair 
to  aesume,  if  bif  way  liad  not  been  opened  by  this  question  of  dates,  he  would 
hare  soon  disembarrassed  himself  by  catting  through  the  bark  of  his  case. 

Smiik  T.  Smith,  4  Iowa  B.  266,  illostrates  the  view  we  take  of  this  case: 

"  On  the  19th  day  of  January,  1854,  a  writ  of  error  coram  ndbU  was  issued, 
on  the  application  of  BoMtta  Smith,  retomable  to  the  Mar<^  term  of  the  Dis- 
trict Court  of  Dubuque  county,  in  the  case,  when  the  parties  i4>peared  for  hear> 
ing  thereon,  with  testimony  to  establish  the  grounds  of  merit.  The  respond- 
ent, Rotetta  L.  Smith,  by  her  coimsel,  moTed  the  Court  to  set  aside  tlie  decree 
of  divorce  granted  at  the  last  term  of  the  Court,  on  the  compbunt  of  her  hn*> 
band,  Atabd  L,  Smith,  against  her,  ibr  reasons  in  her  application  on  file;  and 
further  protested  against  said  proceeding : 

''1.  Want  of  jurisdiction  in  the  Court. 

"2.  The  want  of  sufficient  notice  that  should  be  legally  Unding  on  bcr. 
And  she  protested  against  the  proceeding  generally. 

"After  aigument  had,  the  Court  decided  that  it  did  not  possess  jurisdiction 
of  the  case;  but  also  set  aside  the  decree  of  dirorce,  entered  at  the  prerious 
term,  and  allowed  the  defendant  to  come  in  and  file  her  answer,  and  make  de> 
fense  to  the  petition.    •    *    •    * 

"  The  third  assignment  of  error  is  also  well  taken.  Section  1480  of  the  code, 
makes  the  residence  of  the  pUdntifT  within  the  county,  an  indispensable  requi- 
site  to  give  the  District  Court  jurisdiction,  in  all  cases  of  divorce  and  alimony. 
Such  residence  must  be  bona  fide, 

**A  mere  temporary  sojourn  for  a  season,  in  transitu,  without  intent  of  domi- 
ciliation and  citizenship,  is  not  what  we  understand  by  the  residence  contem- 
plated by  die  legislature.  It  certainly  could  not  have  been  intended  by  die 
legislature  that  a  malcontent  of  marriage  contract,  wishing  to  be  free  from  its 
sacred  obligations,  should  be  permitted,  in  a  clandestine  manner,  to  leave  his 
family  and  home  in  another  state,  where  the  law  would  have  enabled  him  to 
adjust  his  rights,  and  redress  his  grievances,  if  any  existed ;  where  the  parties 
to  such  proceeding  both  resided  and  could  be  fairly  and  fully  heard ;  where  the 
acts  of  the  complaint,  if  any,  all  tnmspired,  and  the  testimony  could  be  most 
conveniently  procured;  and  come  to  this  state  for  the  sole  and  specific  purpose 
of  remaining  here  six  months  to  set  up  a  residence,  that  he  mig^t  procare  a 
divorce  and  then  return. 

"Such  preliminary  dianges  of  venue,  at  the  option  of  a  paxty  to  the  mai^ 
riage  contract,  we  opine,  cannot  be  sustained  by  either  the  letter  or  spirit  of 
oar  code.  To  give  such  effect  to  it,  would  be  judicial  condemnatioa  of  te 
wisdmn  and  morality  of  legislation.  The  evidence  of  the  case  estabUshes  the 
fhct,  by  the  statement  ef  the  plaintiff',  that  he  had  been  advised  by  an  attorney 
that  he  could  procure  a  divorce  more  easily  in  Iowa  than  in  any  other  state, 
and  that  he  had  been  staying  in  Dubuque  long  enough  for  that  purpose,  and  no 
other;  that  he  was  on  his  return  to  lite  state  of  New  York,  and  would  never 
live  with  his  wif^  again.  In  the  case  of  Hunt  v.  Hunt,  decided  at  this  tena, 
we  have  expressed  our  unwillingness  to  add  to  statutory  facility,  tliat  of  loose 
judicial  construction,  to  aid  in  the  procurement  of  divorces  from  the  mairisge 
contract.  Upon  the  most  deliberate  consideration  of  the  sulgect,  we  reitente 
what  we  expressed  in  that  case.  The  family  relation  lies  at  the  foundation  of 
aocieQr.    Upon  it  rests  the  well  being  and  hqpes  of  the  community.    In  ill 
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state.  The  law,  by  enactment  and  due  administration,  should  cherish  and 
guard  it  with  pacred  fidelity.  Otherwise,  instead  of  being  the  legitimate  means 
of  individual  and  general  happiness  and  prosperity,  it  will  be  perverted,  and 
become  the  fhiitftil  source  of  misery  and  ruin.  It  is  the  duty  of  our  judicial 
tribunals  to  expound  faithfully  the  enactments  of  the  legislature,  and  give 
them  due  effect  by  legal  execution.  This  we  will  do;  but  in  the  absence  of 
legislative  provisions  requiring  it  of  ns,  we  are  not  ambitious  to  establish  for 
Iowa,  by  judicial  construction,  the  humbling  distinction  of  being  the  state  in 
which  a  divorce  can  be  most  easily  obtained  I  The  effect  would  be  to  maka 
onr  young  state  the  receptacle  of  those  who  are  regardless  of  domestic  and 
sodal  virtue,  and  her  laws  the  instnmient  of  wrong,  by  depriving  the  innocent 
and  unsuspecting  of  their  rights. 

"We  are  of  the  opinion  that  the  plaintiff  had  not  acquired  such  a  residence 
as  is  required  by  the  code;  that,  therefore,  the  District  Court  could  not  exer- 
cise jurisdiction  in  the  case,  and  the  complaint  must  be  dismissed.  Decree 
reversed." 

The  case  of  AUat  v.  McCldian,  12  Penn.  B.  326,  is  a  leading  case,  the 
opinion  liaving  been  given  by  the  late  Chief  Justice  Gibson.  TMs  case  has 
been  improperly  remarked  upon  as  a  case  not  between  the  divorced  parties, 
but  a  case  between  the  one  who  procured  the  fraudulent  divorce  and  a  stranger. 
This  is  true,  to  some  extent,  for  it  was  an  action  upon  a  note,  indorsed  by  the 
second  husband  of  the  divorced  woman  to  a  third  person.  This,  however, 
does  not,  in  the  slightest  d^;ree,  affect  the  case  as  one  in  point;  for  the  pro- 
ceeding to  set  aside  the  divorce  was  at  the  instance  of  the  ii^ured  husband, 
and  was  the  gravamen  of  the  case  cited,  and,  indeed,  is  passed  upon  and  d^ 
cidod  by  the  Supreme  Court  precisely  as  if  an  s^peal  had  been  taken  from  tlie 
vacating  order.  The  facts  are,  that  "in  1845,  a  libel  for  a  divorce  was  filed 
bj  Lueretia  Bleeker,  in  the  Court  of  Cominon  Pleas  of  PhUaddplua,  alleging 
desertion  and  cruel  treatment.  The  record  showed  that  a  copy  of  the  inter- 
rogatories to  be  propounded  to  witnesses,  and  the  notice  of  taking  the  testi- 
mony, was  posted  in  the  prothonotary's  office  ten  days  before  lite  examination 
of  the  witnesses.  The  evidence  was  taken  and  returned,  and  a  decree  of  di- 
vorce entered  November  22, 1845.  A  certified  copy  of  this  decree  was  exhib- 
ited to  Wheadey"  the  man  with  whom  the  second  maniage  was  contracted, 
"by  the  fiithcr  of  the  Ubellant,  upon  the  faith  of  ^i(hvh,  Wheadey  married,  her, 
on  the  12th  of  January,  1846.  On  the  Idth  of  FWnaary,  1846,  Blodcer  applied 
to  the  Court  to  revoke  and  rescind  the  decree  of  divorce." 

The  application  denied  the  truth  of  the  libel,  and  charged  the  Ubellant  with 
adultery.  Notice  was  left  at  the  reputed  residence  of  the  Ubellant,  but  it  was 
shown  to  the  Court  that  she  was  absent  from  the  state.  On  the  7th  of  Martk 
this  decree  was  entered: 

"Ordered  that  the  proceedings  and  decree  in  this  case  be  annulled,  on  the 
ground  that  the  same  was  obtained  by  frand  and  imposition  on  the  Court." 

The  record  did  not  show  any  appearance  of  the  Ubellant,  nor  the  production 
of  any  evidence.  It  appeared  that  Mrs.  Wheaileif  had  no  issue  by  Bkeker,  but 
that  by  her  second  husband  she  had  issue,  a  chUd  bom  November  4, 1846. 

This  is  direct  enough.  It  was  a  summary  proceeding  by  the  husband  to 
vacate  the  divorce,  on  the  ground  of  falsehood  and  adultery.  In  this  particu- 
lar, it  is  by  no  means  so  strong  a  case  as  the  one  we  are  discussing.    The 
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agaim t  an  imiooent  man,  by  a  woman  who  was  herself  an  adnlteresB. 
is  giving  the  cue  its  ntmost  color,  supposing  the  proofs  were  equiralent  to  tlie 
allegations.  It  is  not  insisted  that  there  was  a  want  of  jurisdiction,  and  tiiat 
the  Court  was  imposed  upon  to  the  degree  of  assuming  powers  beyond  dM 
law.  The  opinion  of  Ginaov,  C.  J.,  goes  directly  to  the  point  that  a  Court, 
when  imposed  upon,  and  induced  to  render  a  judgment  through  fraud,  may, 
in  a  summary  proceeding,  at  a  subsequent  term,  vacate  the  judgment  so  ob- 
tained. The  importance  and  interest  of  the  case-induce  us  to  prssent  it  in  fidl 
in  a  note  at  the  end  of  this  brief.    See  note  A. 

We  have  so  &r  considered  this  case  upon  principle  and  anlhori^,  dnefly 
from  the  stand-point  of  fraud.  We  complain  of  it  because  the  proceeding  ii 
tainted  with  this  poisonous  ingredient;  because  through  the  forms  of  law  a 
fldse  judgment  has  been  recorded;  not  merely  because  of  an  injury  to  private 
rights,  but  because  the  Courts  by  such  acts  are  prostituted  to  wicked  uses,  and 
public  justice  degraded  by  the  imposition  whidi  foists  an  illegal  juxisdictioB 
upon  them.  But  there  is  another  ground  of  which  we  must  not  lose  sight; 
and  tiiat  is  this  want  of  jurisdiction,  whidi  makes  the  case,  from  the  beginning 
to  the  end,  eoram  non  jttdice.  It  is  under  certain  coadittons  that  the  legislatuie 
gives  the  Circuit  Courts  the  power  to  entertain  jurisdiction  of  tibe  subject- 
matter.  That  subject-matter  is  the-stafiis,  the  relation,  of  the  parties.  We  do 
not  pretend  to  question  the  power  of  our  Courts  to  grant  divorcee  for  causes 
arising  beyond  our  territorial  limits ;  but  we  do  insist  that  when  any  power  of 
control  over  a  relation  so  important  to  the  safety  and  good  morals  of  aodetj 
as  marriage  is  assumed,  the  statutoiy  conditions  upon  whidi  alone  that  power 
arises  shall  be  respected.  A  "petition"  may  be  "Aled  by  any  person  at  the 
time  a  bona  fidt  resident  of  the  county."  Upon  sudi  petitions  "divorces  may 
be  decreed  by  the  Circuit  Courts  of  this  state."  Now,  this  provision  is  not  for 
the  purpose  of  giving  a  penonal  jurisdiction;  it  is  for  the  purpose,  wlien  the 
petitioner  is  a  resident  in  good  frith,  of  conferring  a  right  upon  him,  and  giving 
the  Court  jurisdiction  over  the  subject-matter  of  the  controversy,  the  maniage 
relation,  without  any  regard  to  the  domicQ  of  the  other  party.  If,  then,  the 
petitioner  be  not  a  resident  of  the  county  when  he  presents  his  petition,  the 
Court  has  no  jurisdiction  whatever  to  entertain  it,  and  every  step  taken  in  the 
cause,  whether  with  or  without  the  appearance,  or  with  or  without  the  consent 
of  the  adverse  party,  is  void. 

It  is  sufficient  here  to  refrr  generally  to  the  various  decisions  upon  this  sal^ 
ject  in  our  own  Supreme  Court. 

"The  judgment  of  a  Court  in  a  suit  requiring  ordhiary  adversary  proceed- 
ings, widch  appears  on  its  free,  or  may  be  shown  by  evidence  (in  a  case  where, 
by  the  rules  of  evidence,  it  may  be  shown,)  to  have  been  rendered  without 
jurisdiction  having  been  acquired  by  notice,  of  the  person  of  the  defendant,  or 
without  jurisdiction  of  the  subject-matter,  is  void,  and  may  be  so  treated  wImb 
it  comes  in  question  collaterally."    Perk.  I>ig.  fi89,  and  cases  there  cited. 

FrmmfBOk  v.  Frteaan^  I  ICidi.  B.  480,  is  an  appeal  from  diancety:  "A  peti- 
tion for  divorce  was  filed  against  a  non-resident  defendant,  under  B.  &  1888, 
and  the  following  order  made  for  the  appearance  of  the  defendant :  'B  satis- 
fectorily  appearing  that  the  defendant,  /2e6eoco  jFreemoa,  is  not  a  reeident  of 
this  state,  but  that  she  resides  in  the  dty  of  JYev  York,  on  motion  of  tiie  plahi- 
tiff,  it  is  ordered  tliat  said  defendant  cause  her  appearance  in  this  cause  to  be 
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eopy  of  said  petition,  and  a  notice  of  this  mle,  and  in  de&nlt  thereof  the  peti-  ^^^Quioo 
tion  win  be  taken  as  confessed.  And  it  is  furdier  ordered,  that  within  twenty  HcQcioa. 
days  the  petitioner  canse  a  copy  of  this  order  to  be  pablished  in  the  state  pa- 
per, and  that  said  publication  be  continned  in  said  pi^wr  at  least  once  a  week, 
for  eight  weeks  in  succession,  or  tihat  he  cause  a  copy  of  tliis  order  to  be  served 
personally  on  the  defisodant,  at  least  twenty  days  before  the  time  proTided  for 
her  appearance.' 

"The  order  was  published.  The  defendant  did  not  appear.  Testimony 
was  heard  and  a  divorce  decreed.  The  Court  held  that  under  the  statute  the 
order  should  have  included  a  notice  of  the  nature  of  the  petition.  That  as  it 
did  not,  in  tiiat  respect,  comply  with  the  statute,  Ibe  decree  was  wholly  void  for 
want  of  jurisdiction  in  the  Court." 

This  divorce  was  a  nullity,  not  for  any  fraud ;  not  for  any  imporition  on  tiie 
part  of  the  plaintiff  upon  the  officers  of  josliGe;  not  for  the  want  of  jurisdic- 
tion over  the  subject-matter;  but  because  jurisdiction  over  the  person  of  the 
defendant  could  only  be  aequired  by  apprising  her  of  the  nature  of  the  petition^ 
and  tiiis  prerequisite  had  been  omitted.  How  much  more  dear  is  it  that  such 
a  judgment  is  a  nullity,  when  the  Court  rendering  it  has  no  jnrisdictiDn  over 
the  subject-matter. 

In  Thompson  t.  The  State,  26  Ala.  R.  IS,  die  Court,  alter  noticing  eases  re-> 
fared  to  in  alignment,  proceed — "All  of  the  above  dtations,  except  one,  are 
of  New  York  and  Maeiachuetts  dedsions.  In  none  of  the  New  York  or  Ma^ 
uehmettt  cases  was  the  decree  for  divorce  in  another  state  held  void  upon  the 
ezdnsive  ground  of  a  want  of  notice  and  jurisdiction  of  the  person  of  the  de- 
fendant. In  all  of  litem  there  was  fraud  in  tlie  procorement  of  the  divorce, 
and  absence  of^bona  fide  residence  in  the  state  niiere  the  divorce  was  granted, 
and  most  of  the  dedsions  are  based  on  these  grounds  alone.  We  do  not  coi^ 
trovert  the  authority  of  tliose  decisions,  so  for  as  they  assert  that  fraud  in  the 
procurement  of  a  divorce,  or  want  of  bona  fide  residence  of  the  person  obtahn- 
ing  it  in  the  state  where  it  was  granted,  would  render  the  decree  null  and  void. 
Thos  for  they  are  sustained  by  reason  and  the  other  authorities.  #  *  #  • 
If  the  defendant  did  not  go  to  Arkanme  ammo  manendi,  or  if  he  went  to  that 
state  merely  for  die  purpose  of  obtaining  a  divorce,  and  intending  to  remain 
BO  longer  than  was  necessary  to  accomplish  his  purpose,  or  if  the  divorce  was 
procared  by  fraud,  the  decree  of  the  AHcanmu  Court  would  be  void,  and  the 
appellant,  in  marrying  again  in  this  state,  while  his  former  wife  was  living, 
would  commit  the  crime  of  polygamy.''  See,  also,  Hinds  v.  BhuU,  1  Clarke 
(Iowa  B.),  86;  Shonwald  v.  Shuuoald,  »  Jones  £q.  (N.  C.)  866. 

''When  parties  resort  to  the  Courts  of  a  ibreign  state  or  country,  without  a 
diange  of  domidl,  for  the  purpose  of  obtaining  a  divorce  to  which  they  wonU 
not  be  entitled  by  the  law  of  didr  own  country,  tiie  divoree,  as  we  shall  here* 
after  see,  will  be  treated  at  home  as  invalid.  The  true  prindpk  is,  undoubtedly,, 
diat  the  foreign  tribunal  had  no  proper  jurisdiction  over  the  subject-matter, 
befaig  one  of  status,  with  whidi  the  Courts  of  the  parties'  domidl  are  alone- 
eompetent  to  deal.  Tet  this  case  is  sometimes  treated  as  one  of  fraud." 
Bish.  on  Mar.  and  IMv.,  S  709. — Jackson  v.  Jackson,  1  Johns.  4SM. 

And  the  general  doctrine  is  laid  down  by  the  same  writer,  at  f  791 1    '^The 
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the  offense  may  hare  occaned,  if  neither  of  the  parties  has  an  actual,  bona  fidt 
domicil  witiMn  its  tenitorj." 

The  anthorities  supporting  tliis  principle  are  clear  and  abandaat.  The 
point  has  been  repeatedlj  decided  in  Nem  York.  Bradthaw  r,  HeaA,  13 
Wend.  407.*  The  sune  is  tme  of  MfataackuaettB,  Bather  t.  Rod,  10  Mass. 
B.  260.  In  the  latter  case,  the  jvdge  nses  this  laagoage :  "  The  laws  of  Fcr- 
monif  which  authorise  the  Supreme  Court  of  that  state  to  proceed  in  suits  for 
divorco  instituted  in  fkTor  of  persons  resident  for  a  time,  but  having  no  set- 
tled domicil  within  the  state,  against  persons  resident  and  domiciled  in  other 
states;  *  *  *  in  short,  where  no  jurisdiction  of  the  subject^natter  can  be 
suggested  or  supposed— «re  not  to  be  justified  by  any  principles  of  comity 
which  have  been  known  to  prevail  in  the  intercourse  of  civilized  states.  I 
must  be  permitted  to  say  the  operation  of  this  assumed  and  extraoidinaiy 
jurisdiction  is  an  annoyance  to  the  neighboring  states,  injurious  to  the  monb 
and  habits  of  the  people,  and  the  exercise  of  it  is,  for  these  reasons,  to  be  repro- 
bated in  the  strongest  terms,  and  to  be  counteracted  by  legislative  provisions 
of  the  offended  states." 

We  respectfully  submit  that  upon  statutory  grounds,  and  upon  a  series  of 
decisions  remarkable  for  uniformity,  it  is  unquestionable  law,  that  without  the 
petitioner  has  a  domicil  established  in  good  faith  in  this  state,  the  marriage 
relation  which  he  seeks  to  have  dissolved,  is  a  thing  not  subject  to  the  laws  of 
Indiana,  and  beyond  the  jurisdiction  of  the  Court;  and  that  a  decree  of  divoree 
pronounced  under  such  circumstances,  is  void.  And  that,  when  a  fraod  u 
eommitted  by  a  pretended  residence,  it  is  not  merely  a  fraud  inier  porta,  but  it 
is  a  fraud  upon  the  law,  an  imposition  upon  the  ministers  of  the  law,  and 
such  a  perversion  of  justice,  as  gives  the  canse  somewhat  of  a  public  diaiacter, 
when  an  effort  is  made  to  overthrow  the  fraudulent  judgment. 

Touching  the  residence,  the  character  of  the  evidence  will  appear  from  the 
following  abstract: 

Alvah  B.  Archibald,  brother4n-law. — ^Defendant  went  to  Indiana  in  the  &II 
of  1853.  Witness  had  charge  of  house  and  business.  Defendant  retained 
March  following.  Thinks  he  made  visit  back  during  the  interval.  Left  his 
household  furniture  behind.  Witness  surrendered  the  business  on  his  return. 
Mrs.  Archibald  went  there  April,  185S.  Witness,  fall  following.  Remained 
till  1854^had  no  duuge  of  business  until  fidl  of  1853.  Defendant  said  he  had 
examined  the  laws  of  several  states— divorces  were  easier  in  Indiami  than  in 
aay  other.  Said  he  was  going  to  Indiana.  On  his  return,  in  the  spring,  went 
to  Kamat,  and  in  1855  to  Flint.  Kept  house  a  year  at  Ebnira,  after  his 
return  from  Indiana.  In  his  letters,  spoke  of  when  he  expected  to  be  at  hone. 
Gave  directions  about  business,  and  wrote  for  money.  Just  before  going  to 
Indiana,  ceased  to  talk  of  various  places  in  the  west  as  good  business  points. 
Said  New  York  was  the  worst  place  in  which  to  obtain  a  divorce — Indiatia  was 
the  easiest^>Bix  months'  residence,  and  proof  of  his  wife's  absence  was 
enough. 


*This  doctrine  is  asserted  in  a  late  case,  by  Da  visa,  J.,  in  the  Supreme 
Coart  of  New  Yorh  We  cite  it,  not  to  indorse  it  throughout,  but  as  sustsin- 
ing  the  principle  contended  for.  See  at  the  end  of  tliis  brief,  Kote  B.,  froa 
report  in  the  DaSjf  Times  newspaper. 
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Manf  Taleoti,  defendant's  conBin.— -Said  he  was  g^mg  to  Indiana  to  get  a    Not.  Tenn, 


diTorce.  One  year's  residence  necessary.  Most  liaye  a  dirorce.  Conld  not 
get  one  in  New  York-^^ovld  not  find  a  cause  of  divorce  in  New  York.  Sub- 
stance of  frequent  conversations,  that  he  was  going  to  Indiana  to  get  a  divorce. 
Spoke  of  nothing  else  as  his  object  Tliis  was  between  his  firrt  and  second 
tnp  west. 

Charlotte  Brovii.— Said  lie  was  going  to  Indiana  to  get  a  divorce.  Conld 
get  one  easier  and  cheaper  there.  Besumed  his  bushiess  when  he  came  back. 
The  laws,  he  said,  were  best  in  Indiana.  Am  sure  he  told  me  he  went  west  to 
see  what  the  laws  were.  When  he  returned,  said  he  had  sold  out.  That 
IndianapoHs  was  on  old  Ihdch  place— too  many  old  Dutch  fogies  there. 

Margaret  Falkner.^^Stad  ho  was  going  west  to  get  a  divorce.  Took  charge 
of  his  business  on  his  return. 

N  W,  Z>tiriii.— Said  he  was  getting  a  divorce  in  Indiana. 

Jeue  McQmgg. — ^Is  brother  of  the  dei^endant.  Said  he  was  going  to  Indiana 
to  get  a  divorce.  Because  he  could  not  get  one  in  New  York.  This  was  after 
lie  had  been  to  Indiana.  Left  his  children  in  New  York.  In  New  York,  sepa- 
ndon  was  not  sufficient.  Said  he  had  got  a  divorce.  Talked  this  to  any  one. 
Came  back  in  the  spring,  and  then  went  away  to  get  married.  Did  not  then 
get  married,  as  there  was  some  i^ar  about  the  divorce.  Said  he  must  go  into 
business  in  Indiana,  to  enable  him  to  get  a  divorce. 

Mary  E.  McQuigg,  daughter  of  defendant.— The  defendant  resided  in  Barton, 
Iwga  county,  New  York — had  resided  there  ever  since  witness  can  rememher. 
He  went  from  home  west,  in  the  spring  of  1853— was  absent  some  eight  or  ten 
days.  Said  he  went  to  Indianapolis.  After  his  return,  he  remained  in  Ttopa 
county  until  November,  1858.  Carried  on  his  usual  business  on  the  farm, 
during  1858,  tail  November.  He  then  said  he  was  going  to  Indianapolis,  and 
stated  he  would  be  gone  nearly  all  winter.  He  returned  to  T^oga  county  in 
March,  1854.  I>nring  the  winter,  he  wrote  several  letters,  saying  he  would  be 
home  in  April~^nt  he  came  back  in  March.  After  his  return,  in  March,  he 
remained  until  September,  1854.  He  then  removed  his  furniture  and  family  to 
Elmira,  Chemung  county.  New  York,  and  said  that  place  would  probably  be 
our  home.  We  were  there  about  one  year,  when  he  went  away,  leaving  myself 
and  sister  at  schooL  He  took  no  visible  property,  nor  any  member  of  his 
fiunily.  Said  he  would  be  gone  but  a  little  while— he  had  some  little  business 
there.  This  was  when  he  went  to  Indianapolis.  Defendant  carried  on  farming 
in  New  York — the  lumber  business  in  Michigan.  Never  heard  of  him  being  in 
the  candle  making  business  in  either  of  those  states.  I  have  heard  him  say 
that  he  did  not  like  Indianapolis— ^tit  it  was  not  a  veiy  pleasant  place. 

Dewitt  D.  Duryea. — ^Knows  defendant  started  for  Indiana  in  July,  1853,  and 
returned  in  September,  Told  witness,  before  he  started,  that  he  was  going 
west  to  obtain  a  divorce.  After  coming  back,  in  September,  he  remained  in 
Barton  until  November,  and  then  returned  to  Indiana,  and  remained  there  until 
about  the  15th  or  SOth  oi  March,  1854.  On  his  return,  myself  and  brother 
purchased  his  farm.  He  remained  in  Barton  until  about  the  10th  of  AprU,  and 
then  was  back  and  forth  from  Barton  to  Owego,  until  some,  time  in  May  or 
Jtme,  when  he  started  for  NAradca,  On  his  return  from  Nebraska,  he  removed 
his  furniture  to  Elmira,  and  lived  there  until  some  time  in  the  spring  of  1855, 
when  he  removed  to  Michigan.  When  he  returned  ftom  Indiana,  in  the  spring 
of  1854,  he  told  me  ho  had  not  got  through  with  the  business  between  himself 
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Not.  Term,    and  his  wift.    I  reoeired  a  letter  from  him,  in  1854,  in  FAruary.    When  he 
1859.        1^*  ^  placed  his  fium  and  bnnneBS  in  lite  handa  of  Moak  JrckibM,  mad  took 
it  into  his  own  hands.    His  household  fnmitare  remained  in  the  honse,  on  the 


^^Q^<^     fium,  nntU  Auguat,  1854.    On  his  return,  in  Mardi,  1864, 1  asked  him  how  he 
MoQ^ioo.    ^^  ^®  coontrj,  and  he  said,  not  well  enough  to  go  there  to  fiom  it 

William  BensUy, — ^Defendant  resided  in  the  town  of  Barton,  Ttoga  eomntj, 
up  to  1854,  and  moTed  to  Ebmra,  in  1854;  resided  tliere  about  one  jrear. 
Then  moyed  to  the  state  of  Michigan,  In  1858,  in  November,  he  went  west 
He  told  witness,  about  the  time  he  left  here,  in  1858,  that  he  was  going  to 
Indiana  to  get  a  diyorce.  He  had  preriously  told  me  that  he  thought  of  goiog  to 
Pennsylvania,  but  he  would  hare  to  stay  there  too  long  to  gain  &  residence;  it 
would  take  a  year  to  gain  a  residence.  He  returned  from  Indiana  in  Jforol, 
1 854.  Soon  after  he  returned,  he  told  me  he  had  got  a  diyoroe.  Resumed  his 
business  here.  Bemained  here,  at  Barton,  and  in  this  yicinitj,  till  the  &11  of 
1854,  then  moTed  to  Ehmra,  In  Mag  or  June  of  1854,  he  was  absent  about 
three  weeks,  and  told  me  he  had  been  to  Ndfraaha,  wilii  Judge  Averg, 

Owen  CW/ins.— Defendant  said  he  came  west  to  see  wiiat  prospect  diere  was 
for  business  hi  the  west.  If  he  could  suit  himself  in  the  west,  he  would  sell 
out  in  the  east  and  come  west.  Talked  of  the  lumber  business.  Said  he  had 
a  farm  in  lite  east,  and  his  iamilj  was  there.    Put  up  a  candle  ftctorj. 

Judge  Auery,for  defense, — ^We  started  from  New  York  together,  say  in  Apri 
or  Mag,  1854.  We  came  by  IndianapoUe,  and  he  was  to  go  to  Nebratka  with 
me.  I  loaned  him  money  to  bear  his  expenses.  Can't  tell  how  long  we  re- 
mained in  /iMftamzpoti*— sereral  days.  Didn't  come  hereto  hare  McQfngg  get 
his  divorce.  The  case  was  tried  here.  I  was  in  Court  when  it  was  txied. 
McQaigg  put  up  at  a  hotel,  and  stayed  tiiere  till  we  went  to  NAraAa.  In  the 
fidl  of  1854,  he  was  in  BGchigan,  and  in  1855,  removed  to  and  became  n  per- 
manent resident  there. 

Mr.  (?tf&ik.— Don't  know  when  MeQaigg  left  Indianapdie,  in  1854.  We 
had  some  negotiations  for  sale  of  the  fiulory  to  me,  in  summer  of  1854,  about 
the  time  he  started  to  Kantas  or  NtAradoa. 

We  have  presented  this  summary  to  show  the  ground  upon  which  the  jniy 
proceeded,  in  finding  that  the  appellant  had  never  any  residence  in  this  state. 
We  shall  go  into  no  discussion  upon  the  evidence.  We  ask  for  it  merely  an 
examination,  particularly  of  that  of  Mr.  and  Mrs.  Waldo,  witnesses  fi>r  die 
defense.  We  are  very  sure  there  can  be  no  doubt  that  McQtdgg  had,  at  no 
time,  a  residence  in  this  state. 

We  propose  to  notice,  as  fiur  as  may  be  necessary,  the  other  points  presented 
in  the  record.  The  errors  assigned,  are  the  following:  1st,  overruling  the 
demurrer  to  tiie  complaint;  2d,  overruling  the  motion  for  a  new  trial;  8d, 
overruling  the  motion  in  arrest  of  judgment;  4tfa,  overruling  the  motion  for 
judgment  in  favor  of  the  defendant  non  obstante  veredicto;  5th,  rendering  the 
judgment  wliidi  was  rendered.  So  for  as  these  points  are  concerned,  we  have 
nothing  fteher  to  urge. 

There  are  various  exceptions  taken,  in  the  course  of  the  proceeding,  by  the 
defendant's  counsel,  which  are  not  assigned  for  error.  We,  therefore,  ask  tlie 
special  attention  of  the  Court  to  the  assignment  of  eirors.  Those  not  already 
enumerated,  are:  6tfa,  overruling  motion  for  a  bond  for  costs;  7th,  ovemling 
motion  to  suppress  tiie  depositions  of  3iarg  E,  McQfdgg,  Charlotte  Broum, 
Warren  Bendeg,  M.  H.  BoUenOedt,  Margarti  FbUener,  N.  W.  I>ttvit,  and 
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EUza  W.  Farnham;  8tfa,  the  reftual  to  give  the  lAuaegd  asked  by  the  defendant;    Hoy.  Term, 


9tfa,  the  giYing  of  the  4th,  8th,  and  9th  chaiiges  giren  by  the  Coort    Of  these, 
briefly,  in'their  order. 

As  to  the  bond  for  ooets :  We  inaiat  th*t  the  Court  decided  properly  that,  in 
this  case,  no  bond  for  costs  should  be  rsqaired.  The  diyoroe  proceeding  ad- 
mits that  the  plaintiff  had  been  the  wife  of  the  defendant.  She  comes  forward 
in  this  suit,  and  proposes  to  proye  that  the  judgment  of  dlTorce  was  procured 
by  fraud;  that  the  Court  was  imposed  upon  by  a  febe  pretense  of  residence, 
and  tiiat  no  jurisdiction  oyer  the  cause  erer  existed.  Upon  the  double  yiew 
that  it  was  a  diyoroed  wife  seeking  to  annul  the  judgment -of  diyoroe,  and  that 
it  was,  in  some  degree,  a  public  proceeding  to  yindicate  the  purity  of  the 
Court,  it  was  ruled  that  no  bond  could  be  required.  Further,  there  was  prayed 
a  change  of  yenue,  by  the  defendant,  whidi  was  granted,  and  a  judgment  for 
the  costs  against  him  up  to  that  time.  It  afterwards  appears  in  the  record, 
that  the  cause  had  been  followed  to  Johnatm  county,  where  it  was  agreed  in 
writing  that  it  should  be  ordered  back  to  the  Marion  Circuit  Court,  to  be  re- 
instated on  the  docket  The  motion  for  costs  was  not  afterwards  renewed.  And 
finally,  "the  merits  of  the  cause  haye  been  fairly  tried  and  determined  in  the 
Court  below/'  2  B.  S.  p.  163.— 22odbAtZ{  y.  ^S^Nti^,  9  Ind.  B.  80.  Under  our 
code,  the  ruling  in  Griggs  r.  Voorhiet,  7  Blackf.  561,  could  not  haye  been  made. 
The  spirit  of  the  decision  in  CuUof  y.  La^trook,  8  Ind.  B.  285,  is  in  hannony 
with  this  yiew. 

As  to  the  depositions:  The  assingment  of  errors  complains  of  the  reftisal 
to  suppress  one  entire  deposition,  that  of  Mary  E.  McQtigg.  This  witness  was 
examined  under  an  order  of  the  Circuit  Court.  2  B.  S.  p.  86,  4  249.  There 
was  no  motion  made  for  a  continuance,  on  the  ground  that  the  deposition  was 
not  filed  in  time.  2  B.  S.  p.  88,  S  263.  The  deposition  was  taken  in  Deom^ 
bet,  1857;  the  cause  was  tried  in  January,  1859.  These  obseryations  are  suffi- 
rient  to  satisfy  the  Court  that  the  motion  to  suppress  was  properly  oyermled. 
The  assignment  fturtber  complains  of  the  refusal  to  suppress  the  depositions  of 
CharktU  Brawny  Warren  Btmiey,  Matthias  H.  ffoUenabede,  and  Nathaniel  W. 
Datfii.  It  is  difficult  to  understand  precisely  what  depositions  are  meant  by 
the  counsel.  There  are  on  file  two  depositions  of  Davis.  There  are  also  two 
BensUys  whose  depositions  were  read  to  the  jury,  John  and  WiUiam;  but  there 
does  not  ^pear  on  the  record  the  deposition  of  any  one  named  Warrm  Ben*- 
ky.  We  infer  from  the  written  motion  made  by  the  defendant,  asking  the 
suppression  of  depositions,  that  the  design  is  to  assign  for  error  parts  of  the 
deposition  taken  by  the  plaintiff  before  John  BipUy,  Esq.,  at  Owtgo,  New 
York,  The  motion  is  made  to  suppress  "all  of  Warner's  deposition,  marked 
B."  This  is,  perhaps,  meant  to  apply  to  the  deposition  of  Samud  Warren, 
"All  of  JoJbi  Seniles,  marked  C.  AU  of  Matthias  HoUensbedi^s  deposition, 
marked  D.  All  of  Jfaryaref /boner's  deposition,  marked  £.  AU  o(  Nathaniel 
W,  Davis^  deposition,  marked  F."  And  the  reasons  assigned  in  the  motion  are, 
that  the  depositions  are  irreleyant  to  the  issue;  that  the  certificate  is  irregular; 
and  that  the  commiBsion  had  expired,  from  the  7th  to  the  12th  of  October, 

BefiBrring  to  the  deposition,  it  will  appear  that  the  commission  is  directed  to 
John  Ripley,  Bsq.,  who  is  authorised,  at  his  ofiice,  in  Owego,  Tioga  county. 
New  York,  on  the  6th  day  of  October,  1857,  to  take  depositions  on  behalf  of  the 
plaintiff.  The  defendant  attended  eyery  day,  an<i  cross-examined ;  and  on 
the  last  day,  proposed  to  introduce  witnesses  on  his  own  behaUl    The  oertifi- 
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Not.  Tenn,    cate  was  drawn  with  great  care,  and  is,  in  ererjr  respect,  in  confonnity  with  the 


1859. 


MoQuioo 

T. 

MoQuioQ. 


statute.  It  has  no  official  seal,  bat  there  is  nowhere  an  objection  on  this 
ground. 

It  is  all^d  in  the  bill  of  exceptions,  but  not  in  the  motion  to  suppress,  that 
"It  does  not  appear  bj  the  depositions,  or  certificate,  that  thej  were  taken 
before  any  person  or  officer  authorized  bj  law  to  take  and  certify  depodtions." 
Now  this,  although  somewhat  broader  language  than  is  used  in  the  motion  to 
suppress,  is  not  an  objection  for  the  want  of  au&endcation  of  the  official 
character  of  the  officer.  Such  authentication  is  not  to  be  found  in  die  deposi- 
tion or  certificate.  How  is  the  Conrt  to  say  that  it  does  not  i^pcarthat 
Ripley  was  not  a  person  authorized  to  take  depositions.  Becanse  he  is  not 
described  as  an  officer?  No  official  character  is  required,  other  tiban  that 
which  arises  from  his  special  employment  as  a  commissioner.  The  common 
law  power  of  the  Courts  to  appoint  commissioners  to  take  depositions,  is  con- 
tinued by  the  statute.  2  R.  S.  p.  84,  4  245.— /d  87,  4  260.  And  it  is  dear  the 
statute  does  not  mean  the  class  of  officers  appointed  by  the  goTemor  to  take 
depositions  in  other  states.  They  are  officers,  and  need  no  special  appoint- 
ment by  the  Court,  in  any  case.  The  statute,  moreoyer,  at  f  260,  last  cited, 
distinguishes  between  officers  and  commissioners.  The  latter  are  mere  crea- 
tures of  the  Court,  appointed  pro  re  nata.  It  may  be  urged  that,  in  this 
instance,  there  does  not  appear,  pursuant  to  ^  245,  that  an  appointment  was 
made  by  the  Court.  But  how  does  the  Supreme  Court  know  that  factf  Tor 
all  that  appears,  such  an  appointment  may,  or  may  not,  hare  been  made.  It  Ls 
Tery  certain  that  no  objection  has  been  made  to  the  deposition,  for  the  want 
of  such  an  appointment. 

The  record  discloses  the  fact  that  a  commission  was  issued  by  the  deriL, 
directed  to  Mr.  BipUy,  Section  60  declares  that  no  order  of  Court  shall  he 
necessary.  If  none  is  required,  the  deposition  is  good.  If  one  is  required,  no 
exception  for  the  want  of  an  order  of  Court,  has  been  taken.  So  fiu*  as  the 
objection  goes  to  the  want  of  relevancy,  the  defendant  has  had  the  fnll  benefit 
of  it;  the  Court  below  instructed  the  jury  that  there  was  no  point  to  be 
considered  but  the  question  of  the  defendant's  residence.  Lewi»  y.  Larit,  9 
Ind.  R.  105. 

If  it  can  be  possible  that  the  motion  to  suppress  was  improperly  oyermled, 
the  objection  only  goes  to  that  part  of  the  testimony  which  touched  the  ques- 
tion of  residence.  We  haye  sufficiently  yindicated  the  deposition  of  Manf  E. 
McQtiigg,  That  of  Mrs.  Famham  contains  nothing  upon  the  subject  of  resi- 
dence. There  remain,  then,  the  depositions  of  Brawn,  Warren,  Bendeg,  Hoi- 
UnAeck,  FaUener  and  Davis.  Leaying  their  eyidence  entirely  oat  of  the  ca$e, 
it  will  be  found  that  abundance  of  testimony  remains  to  support  the  yerdirt. 
If  so,  no  reyersal  can  be  had.  Parker  y.  The  State,  8  Blackf.  293,^D3lin<ftky 
y.  lite  State  Bank,  3  Ind.  R.  375. 

The  depositions  last  named,  are  but  parts  of  the  whole,  taken  at  Otnego, 
before  Mr.  Ripley.  We  snggest  that  the  motion  to  suppress  a  part,  cannot  go  to 
a  question  affecting  the  admissibility  of  the  entire-deposition.  The  defendant, 
confining  his  attack  to  the  deposition  of  the  witnesses  named,  admits  the  regu- 
larity of  the  deposition,  so  far  as  the  other  witnesses  named  in  it  are  concerned. 
The  regularity  of  the  deposition  to  this  extent  is,  therefore,  conceded;  and  the 
instrument  if  regular  for  sne  purpose,  is  regular  for  all  purposes. 

As  to  the  charges  giyen  and  refused,  we  shall  make  no  comment  upon  them. 
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mitted  to  tbe  jniy;  the  only  point  to  which  the  jury  reiponded. 

Wc  hare  thus  dieciisscd  the  real  and  vital  qneetion  in  this  contro?eray,  as 
fblljr  and  forcibly  as  it  is  in  onr  power  to  do.  The  minor  questions  all  yield 
to  the  consideration,  that  it  appears  from  the  record  the  cause  has  been  fally 
tried  and  determined  upon  its  merits.  We  are  well  aware  that  there  are  embar- 
rassing considerations  affecting  one  of  the  parties,  npon  which  a  strong  appeal 
may  be  made  to  the  Conrt  We  might  nrge,  on  the  other  hand,  the  cmel 
injury  which  the  defendant  has  iniUcted  on  the  plaintiff.  He  has  left  her  to 
poverty.  He  has  deprived  her  of  her  children.  He  has,  by  placmg  her  in  the 
position  of  a  woman  divorced  at  the  suit  of  her  husband,  sought  to  impair  her 
good  name.  But  we  care  notliing  for  the  influence  of  such  considerations,  as 
we  know  the  case  ought  to  be  decided  upon  jMrindple.  We  believe  it  will  be 
so  decided.  And  the  settlement  of  tiie  case  in  accordance  with  principle,  will 
certainly  convey  a  salutary  lesson  to  that  large  dass  of  discontented  or  leche- 
rous pilgrims  seeking  the  Mecca  of  divorce,  who  turn  their  faces  towards 
Indiana,  as  the  happy  region  where  the  judgment  they  wish  can  be  obtained 
the  most  easily  and  the  most  cheaply.  It  will  secure  private  rights,  by  vindi- 
Citing  the  purity  of  public  justice. 


1659. 


McQuiGO 

V. 
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Counsel  added  the  following  notes  to  their  argument: 
Non  A.— J&n  v.  McCieUan,  3  Jones,  12  Penn.  St.  R.  8S8. 

1.  The  Court  of  Common  Pleas  have  the  power  to  vacate  a  decree  of  di- 
vorce, entered  at  a  previous  term,  where  it  was  obtained  by  fraud  on  the  Court, 
although  a  marriage  had  been  contracted  subsequently,  on  the  (aith  of  such 
decree,  with  a  party  thereto,  and  issue  bom. 

2.  A  decree  reciting  that  the  former  decree  was  vacated  for  such  causes,  is 
conclusive,  after  the  time  for  an  appeal  has  elapsed,  though  there  is  nothing  on 
the  record  to  show  that  proof  of  the  fraud  was  made;  and,  although  it  was 
admitted  that,  when  service  of  notice  of  the  intended  application  to  va- 
cate was  made,  at  the  reputed  residence  of  the  libellant,  she  was  out  of  the 
state. 

Assumpsit  on  a  promissory  note,  drawn  by  the  defendant  at  four  months, 
in  &vor  of  Lueretia  BUdcer,  dated  December  6ih,  1845.  On  the  16th  day  of 
Jawmry,  1846,  Wheadey,  for  himself,  and  Lueretia,  his  wife,  (late  Bleeker)  in- 
dorsed  the  note  to  the  plaintiff.  A  case  was  stated  in  the  nature  of  a  special 
verdict,  and  the  fiicts  were  these: 

The  payee  of  the  note  was  married  to  Bledcer,  in  1840.  In  1845,  a  libel  for 
a  divorce  was  filed  by  her  in  the  Court  of  Common  Fleas  of  Pkiiaddpkia, 
alleging  desertion  and  cruel  treatment.  The  record  showed  that  a  copy  of  the 
interrogatories  to  be  propounded  to  witnesses,  and  the  notice  of  taking  the  testi- 
mony, was  posted  in  the  prothonotary's  office  ten  days  before  the  examination 
of  witnesses.  The  evidence  was  taken  and  returned,  and  a  decree  of  divorce 
entered  November  22,  1845.  A  certified  copy  of  this  decree  was  exhibited  to 
irAe(K29,bythefatheroftfaelibellant,upontheikith  of  which  WheatUy  mamcA 
her,  on  the  12th  of  Jkanuxry,  1846.  On  the  18th  of  Ftbrwxry,  1846,  EleJcer 
applied  to  the  Court  to  revoke  and  rescind  the  decree  of  divorce. 

The  application  contained  simply  a  denial  of  the  allegations  of  the  libel,  and 
averred  that  the  libellant  had  previously  been  guilty  of  adultery. 

A  notice  of  the  application  to  vacate  the  decree,  was  served  at  the  reputed 
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the  state,  was  oommanicated  to  the  Court  on  the  7th  of  March,  1846, 
-  whm  the  following  decree  was  entered  by  the  Court: 

''Ordered,  that  the  {noceedings  and  decree  in  this  case  be  annulled,  on  the 
gronnd  that  the  same  was  obtained  by  firand  and  imposition  on  the  Court.  Then 
was  nothing  on  the  record  showing  that  any  proof  was  taken  preparatory  to  tids 
order,  or  that  the  libellant  i^pearad.  The  Terdict  farther  fonnd  that  the 
libeUant  had  no  issue  by  her  husband,  BUeker,  but  Ihat  by  her  second  fans- 
band,  Wheadeyf  she  has  issue— a  child  bom  NovemJber  4, 1846. 

Whether  the  plaintiff  could  reooyer  on  the  note,  was  the  question  sub- 
mitted. 

The  Court  gaye  judgment  for  the  plaintiff. 

Jan.  6, 1850,  Gibson,  C.  J. — The  case  which  most  distinctly  recognises  tiie 
power  of  a  spiritual  Court  to  yacate  its  sentence,  when  obtained  by  imposition, 
is  Prudkam  y.  Phillips,  stated  in  Meadow  y.  The  DtOcheu  of  Kwgtbm,  Amb. 
763,  and  rather  more  fiilly  in  Haig.  Tracts,  456,  note.  It  was  tried  beloie 
Chief  Justice  Wilias,  In  1737;  and,  though  a  ^ist  Pruu  dedaion,  it  was 
quoted  with  approbation  by  Lord  Apslbt.  To  show,  by  analogy,  that  tiie 
sentence  in  a  suit  of  jactitation  of  marriage  is  conclusiye  in  a  commonJaw 
action,  the  chief  justice  took  a  distinction  founded  on  the  common4aw  prin* 
dple,  that  a  party  to  a  fraudulent  judgment  can  reyerse  it  only  directly,  but 
that  a  stranger  may  reyerse  it  collaterally,  by  pleading  and  eyidenoe.  "Who 
eyer  knew,"  he  said,  "a  defendant  plead  that  a  judgmmt  against  him  wss 
'  fiandnlent?  He  must  apply  to  the  Court;  and  if  both  parties  colluded,  it  was 
neyer  knows  that  either  of  them  could  yacate  the  judgment.  Here  the  defendant 
was  a  party  to  the  sentence,  and  whether  she  was  imposed  upon,  or  whether  she 
joined  in  deceiying  the  Court,  this  is  not  the  time  and  place  for  her  to  rediess 
herself.    She  may,  if  she  has  occasion,  appeal,  or  apply  to  the  proper  judges." 

So  was  it  with  the  legitimate  husband  in  the  case  under  consideration.  The 
time  for  appeal  had  gone  by,  and  he  applied  to  the  only  tribunal  that  was  open 
to  him.  Chief  Justice  Willbs  does  not  intimate  how  it  ought  to  proceed  on 
the  application;  but  it  must  necessarily  be  by  summary  examination  and 
order.  In  Bacon's  Abr.  Error,  1, 6,  the  remedy  for  a  surreptitious  Judgment 
at  common  law,  is  said  to  be  a  writ  of  error  coram  nobU;  but  Emmof  y.  BMm- 
mm,  2  Roll.  Abr.  724,  which  is  dted  for  it,  leans  the  other  way.  If  a  deik  of 
the  King's  Bendi,  it  was  there  said,  enter  judgment  against  an  order  by  a 
judge  of  the  Court,  it  may  be  yacated  at  a  subsequent  term.-  If  by  a  writ  of 
error,  it  would  haye  been  unnecessary  to  say  anything  about  the  time;  and  the 
meaning  undoubtedly  is,  that  such  judgment  may  be  yacated  after  the  tenn, 
just  as  if  the  records  were  still  in  the  breast  of  tiie  Court.  That  case  shows 
that  the  prindple  of  Prudham.  y.  Phillips,  is  a  general  one,  and  applicable  alike 
to  eodesiaatical  sentences  and  oommon4aw  judgments.  It  has  no  relation  to 
the  doctrine  of  amendments,  which  make  the  records  speak  a  language  it  did 
not  speak  before;  the  yacation  is  a  now  and  independent  judgment,  of  which 
the  recorded  entry  is  its  appropriate  eyidence.  If  it  can  be  entered  only  on  a 
writ  of  error,  what  is  to  be  done  with  a  surreptitious  sentence  of  an  ecclesiasti- 
cal Court,  to  which  no  such  writ  lies?  As  impodtion  on  it  would  else  be 
without  means  of  correction,  it  must  necessarily  haye  a  power  of  summary 
reyision.  Facts  put  in  issue,  as  they  may  be,  by  pleading  in  error,  are  triable 
by  jury ;  but  as  there  is  no  jury  in  such  a  Court,  there  is  the  less  objection  to 
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jnrisdicdoii  in  libel  for  diroroe ;  hat  it  has  not  made  it  a  Comt  of  record  in  any  

other  aspect,  than  the  one  hi  which  it  had  before  been  considered.    Its  pro-  ^ 

eeedings  in  dirorce  are  not  according  to  the  coarse  of  common  law—at  least    MoQuiog. 
where  a  feigned  issoe  is  not  directed — and  no  writ  of  error  lies  to  remoTe  its  sen- 
tence, whatever  may  be  its  power  to  remove  the  record  of  snch  an  inne. 
In  ereiy  other  respect^  the  remedy  is  by  ^peal,  as  it  Is  in  the  ecclesiastical 
Cooits. 

It  may  seem  an  arbitrary  act  to  ezponge  a  sentence  of  diTorce  with  a  stroke 
of  the  pen,  bastaidiie  afterlwgotten  children,  inTolve  an  innocent  third  person 
in  legal  gailt,  and  destroy  rights  acquired  in  reliance  on  a  jndidal  act,  which 
was  operatiTe  at  the  time;  and,  onder  the  first  impression,  I  wonld  haye  de- 
cided as  did  the  judge  at  Nm  Pruts.  Bat  the  legitimate  hasband  also  has 
rights,  and  if  any  one  most  saffsr  finom  the  inralid  marriage,  it  is  he  who  pro- 
cured it.  By  the  terms  of  the  contract,  he  took  the  lady  for  better  for  worM, 
and  lumng  assnmed  at  least  her  moral  responsibilities,  he  stands,  as  to  liard- 
ships,  in  her  place.  He,  therefore,  has  no  right  to  complain.  The  children, 
who  are  the  frnit  of  the  connection,  are  the  only  persons  who  haye  it,  if  in- 
deed to  hare  been  brongfat  into  the  worid  in  any  drcnmstances,  can  give  snch 
a  tight;  bat  their  condition  is  not  worse  than  that  of  the  dishonored  hasband. 
There  Is  no  ii^ostice,  therefore,  in  the  proper  exercise  of  the  power  assumed  in 
this  instance ;  and  the  i4>parent  danger  of  excess  in  the  use  of  it,  Tsniahes  when 
it  is  viewed  in  connection  with  a  principle  which  requires  the  record  to  exhibit 
the  ground  of  every  judgment.  Possibly  there  may  have  been  no  sufficient 
ground  exhibited  hi  this  case;  but  even  if  there  were  not,  the  order  to  vacate 
would  be  only  erroneous,  and  unimpeachable  after  the  expiration  of  the  period 
for  reversing  it  by  appeal.  In  stating,  however,  the  charge  of  imposition, 
without  tiia  focts  and  circumstances  to  sustain  it,  the  Court  has  perhi^  stated 
enou^  to  justify  their  action  upon  it.  Confidence  must  be  reposed  in  the 
wisdom  and  justice  of  the  tribunals ;  and  hence  the  maxim,  that  all  things  are 
presumed  to  have  been  rightfully  done  in  Courts  of  record.  The  indorser  of 
the  note  in  suit  before  us,  had  no  property  in  it,  and  the  plaintiff  has  no  title. 

Judgment  for  plaintiff  reversed,  and  judgment  rendered  for  defendant 

NoTX  B.^MeGiffert  v.  MsGiffert,  in  the  Supreme  Court  of  New  York,  aa 
reported  in  the  Daily  TVmst  newspaper. 

The  complaint  in  this  cause  is  filed  by  the  wife  against  the  defbndant,  her 
husband,  for  a  divorce  a  vinculo  matriaumu. 

The  parties  being  residents  of  this  state,  were  manied  here  on  the  12th  of 
September,  1850.    They  lived  together  but  a  few  weeks,  and  then  separated. 

In  January,  1851,  tiie  deltodant  filed  his  complaint  against  the  plaintiff, 
riaiming  to  have  the  marriage  annulled,  on  the  alleged  ground  of  the  physical 
faKapaci^  of  the  plaintiff  to  consummate  the  marriage.  This  she  denied  in 
her  answer. 

On  the  38th  of  AprU,  1851,  an  order  was  made  in  that  cause,  requiring  the 
plaintiff  therein  to  pay  Court  fees  and  alimony  to  the  defendant  in  that  cause, 
and  Ae  some  not  having  been  paid,  an  order  was  made  in  that  cause,  on  the 
15th  of  Octolfer,  1851,  staying  all  proceedmgs  on  the  part  of  the  plaintiff  there- 
in, until  paid,  and  the  proceedings  therein  have  been  stayed  and  suspended. 
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In  January ,  1853,  the  defendant  went  to  the  state  of  Indkma,  IfiftTing  Ae 
pUintiffy  his  wife,  in  this  state,  where  she  has  eror  since  remained.  The  de- 
fendant stated  in  his  answer,  that  snch  residence  in  Indiana  commenced  on  or 
abont  the  3d  day  of  January^  186S,  and  that  on  the  10th  day  of  January,  1858, 
being  at  that  dme  a  bona  fide  resident  of  that  state,  and  having  been  for  more 
than  one  year  preceding  said  date,  a  resident  of  said  state,  he  filed  hia  biU 
against  the  plaintiff  in  this  snit,  for  a  diyorce.  On  the  24th  of  May,  1858,  the 
plaintiff  in  this  suit  not  appearing,  a  decree  of  dtroroe  was  granted.  In  Oth- 
her,  1855,  the  defendant  in  this  case  returned  to  this  state,  accompanied  by  a 
woman  to  whom  he  had  been  mairicd  in  Indiana,  on  the  divoroe  granted  there, 
with  whom  he  has  cohabited  here.  Upon  these  facts  the  complaint  is  filed,  the 
plaintiff  claiming  that  such  interoovrse  of  the  defendant  with  the  woman  to 
whom  he  claims  to  be  manied,  is  adnlterovs,  and  entitles  her  to  a  diroroe. 

Datibs,  J. — ^I  deem  it  nnnecessary  to  discuss  the  many  questions  presented 
in  this  case.  It  appears  to  me  that  it  must  be  disposed  of  on  the  authority  of 
FitcAcr  T.  Viacher,  12  Barb.  643,  and  the  authorities  there  referred  to.  The 
Court  in  Indiana  never  had  jurisdiction  of  the  plaintiff  in  this  case,  and  the 
proceedings  there  as  to  her  are  yoid.  As  remarked  by  Justice  Hivo,  in  the 
case  referred  to,  "It  is  a  sound  principle  of  law,  a«  well  as  of  natoral  jnsiiee, 
that  no  person  should  be  bound  by  a  judgment  without  being  heard."  And  he 
dted  a  large  number  of  cases  to  sustain  this  position.  In  this  state,  besides 
the  case  of  Vtscher  y.  Vticher,  above  dted,  the  same  prindple  in  reference  to 
divorce  was  applied  in  the  case  of  Borden  v  Fitch,  15  Johns.  121.  In  this  case, 
the  husband  being  in  the  state  of  Vermont,  applied  there,  his  wife  then  bemg 
in  Connecticut,  and  never  having  been  in  Vemwnt,  and  having  no  notice  of  the 
proceeding  for  a  divorce,  whidi  was  granted.  He  came  into  this  state  and 
married  another  woman,  his  first  wife  being  still  living,  and  the  case  tuned 
upon  the  effect  of  the  divorce  granted  in  the  state  of  Vermont. 

Thompson,  C.  J.,  in  delivering  the  opinion  of  the  Court,  says,  that  it  ap- 
peared from  the  testimony  that  the  former  wife  never  was  in  the  state  of  Ver- 
mont, nor  in  any  manner  personally  notified  or  apprised  at  die  time  of  the  pro- 
ceedings in  Vermont  to  obtain  the  divorce.  She  did  not,  in  any  manner,  by 
her  agent  or  attorney,  appear  or  make  any  defense  against  such  proceedings. 
A  precisely  similar  state  of  facts  is  presented  in  the  case  now  under  oonsiden- 
tion.  The  Chief  Justice  says:  "The  final  question  is,  whether  such  proceed- 
ings in  Vermont  were  not  absolutely  void.  To  sanction  and  give  validity  and 
efiect  to  such  a  divorce,  appears  to  me  to  be  contrary  to  the  first  prindi^es  of 
justice.  To  give  any  binding  effect  to  a  judgment,  it  is  essential  that  the 
Court  should  have  jurisdiction  of  the  person  and  of  the  subject-matter;  and 
the  want  of  jurisdiction  is  a  matter  that  may  alwajrs  be  set  up  against  a  judg- 
ment when  sought  to  be  enforced,  or  when  any  benefit  is  claimed  under  it;  the 
want  of  jurisdiction  makes  it  utterly  void  and  unavailable  for  any  pnrpose." 

These  positions  are  well  sustained  by  authority  and  sound  reasoning,  and  I 
have  been  unable  to  find  any  case  whore  the  force  of  this  has  been  questioned. 
We  have  already  seen  that  it  was  recognized  as  law  in  the  case  of  Viadier  v. 
ViMcher,  above  referred  to ;  and  I  fed  no  hesitation  in  saying  that  I  am  not  at 
liberty  to  question  the  binding  force  of  these  authorities.  They  dedde  the 
precise  point  presented  in  this  case,  holding  a  decree  obtained  as  this  was  to 
be  utterly  void,  and  unavailing  for  any  purpose  whatever.  It  therefore  follows 
that  it  affords  no  legal  justification  for  the  defendant  in  cohabiting  with  any 
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the  plaintiff.  Fbomak. 


Froman  V.  Fromax. 


Equity  will  not  aid  in  perfecting  title  under  a  voluntary  deed.  ,m^  ^ 

i»   642 


APPEAL  from  the  Switzerland  Circuit  Court.  ^^?y, 

Perkins,  J. — This  was  a  suit  by  Jonathan  M.  Froman 
against  Paul  Froman^  William  C,  Froman^  Hiram  Froman^ 
and  Keziah  Froman^  for  partition. 

Hiram  Froman  answered,  setting  up  title  in  himself  to 
the  whole  of  the  land  of  which  partition  was  asked. 

The  facts  are  these:  Paul  Froman  owned  a  part  of  the 
south-east  quarter  of  a  certain  section  of  land,  on  which 
he,  with  his  wife,  Keziah^  resided.  Some  fifteen  years  ago 
said  Froman  and  wife  made  a  voluntary  deed  to  one  of 
their  sons,  Hiram  Froman^  of  the  south-west  quarter  of 
said  section.  Subsequently,  said  Paul  made  a  voluntary 
deed  of  the  south-east  quarter  to  his  wife,  Keziah^  and  his 
sons  Jonaihanj  Williamj  and  Hiram.  Of  this  last-named 
tract,  and  upon  these  last-named  conveyances,  partition  is 
sought.  Hiram  sets  up  his  deed  to  the  south-west  quarter, 
alleges  that  it  was  made  for  that  quarter  by  mistake,  when 
the  south-east  quarter  was  intended,  asks  that  it  be  re- 
formed, the  title  to  the  south-east  quarter  decreed  to  be  in 
him,  and  the  partition  denied. 

The  Court  refused  to  correct  his  deed,  and  gave  judg- 
ment for  partition.  The  Court  acted  upon  the  ground 
that  equity  would  not  aid  in  perfecting  title  under  a  volun- 
tary deed,  in  a  case  like  the  present.  And  such  seems  to 
be  the  law.    2  Story's  Eq.  Juris.,  §  793. 

A  Court  will  not  decree  the  specific  performance  of  a 
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Not.  Term,   contract,  unless  it  is  founded  on  a  consideration*    Ind. 
1859>      Dig,  298. 

In  one  case,  Waits  v.  Bellas^  1  P.  WiL  60,  a  voluntaiy 
defective  conveyance  of  land  was  made  good.  This  case 
is  mentioned  by  Chancellor  Kent,  in  OiUespie  v.  Moon^  2 
Johns.  Ch.  514,  without  disputing  its  authority.  But  it 
seems  to  have  been  overruled.  See  note  to  the  case  in  P. 
Wil.,  supra,  and  Greenl.  Overruled  Cases. 

We  do  not  find  the  case  cited  in  any  elementary  work 
which  we  have  examined. 

As  to  the  right  of  a  reversioner  to  apply  for  partition, 
see  Moody  v.  West,  12  Ind.  R.  399. 

Per  CurianL — The  judgment  is  affirmed  with  costs. 

&  Carter  and  J.  Sullivan^  for  the  appellant  (1). 

&  C.  Stevens^  for  the  appellee  (2). 


0}  Touching  what  oonatitatefl  the  deliyeij  of  a  deed,  ooniiflel  dtod  The 
Qmmerdal  Bank  t.  BecUeu,  1  Halst.  4S0, 650 ;  J^irl^$  lestee  y.  Ayre$,  14  Ohio 
U.  307,  810;  Uo^s  Uisee  t.  Gidding9,  7  Ham.  50;  Stewart  y.  Reddit,  3  Bid. 
B.  67;  Hughes  r.  Fatten,  4  X  J.  Marsh.  572;  Parker  t.  Dunstan,  S  Fost.  4S4; 
Buevekr,  Corson,  6  Barb.  190;  J7afeT.  J9iZb,8  Conn.  B.  89;  .^nef  r.  B«aA,  4 
Hairing.  1. 

(2)  Counsel  cited  antlioritj  as  follows : 

The  plaintiff,  /.  Fnman,  having  onlj  an  interest  in  remainder  or  rerenoa, 
after  an  estate  of  fivehold  in  his  father  and  mother,  and  without  right  of  entrr, 
cannot  maintain  a  petition  for  partition.  14  Mass.  B.  484.-22  Ohio  B.  (2  M. 
8.)  207.— 13  Pick.  251.— 12  id,  374.-7  BCaas.  B.  475.— 19  Wend.  367.-9  Cow. 
562.-8  N.  Hamp.  B.  93.-2  Paige,  389.-5  Denio,  388.— 1  Sandf.  Ch.  902.— 
Co.  Lit  167. 

BTsn  if  the  deed  waa  merely  voluntary,  it  was  good  as  between  die  partiM 
to  it,  and  roid  only  as  to  creditors  and  fubeeqnent  purchasers  for  value,  widi- 
out  notice.    Stanly  y.  Brannan,  6  Blackf.  193. — McNeebf  r.  JSwdber,  id,  391. 
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Symmes  and  Another  v.  Brown  and  Others. 

Parol  evidence  is  admissible  to  remove  a  latent  ambigui^  in  a  deed  or  will. 
And  where  such  evidence  is  given,  the  whole,  including  the  instrument,  maj 
be  referred  to  the  jni7. 


OF  THE  STATE  OF  INDIANA.  319 

Wh«re  there  is  no  ambigmty,  tiie  Court  miut  dedare  the  legal  efibct  of  the  in-  Nor.  Term, 

stnnnent.  1859. 

There  is  no  ambignity  in  the  deed  copied  in  the  opinion  in  this  case.  r~  ~~ 

The  deed  oonyeys  the  interest  of  each  of  the  parties  named  in  it,  in  the  lands  y 

particnlady  mentioned  in  the  premises,  and  again  in  the  habendum.  Bbown. 

APPEAL  from  the  Ohio  Circuit  Court.  Tuesday, 

December  6. 

Perkins,  J. — Suit  for  the  partition  of  a  tract  of  land 
lying  in  sections  35  and  36,  in  Dearborn  county.  The  land 
originally  belonged  to  one  Roger  Brown^  and  at  his  death, 
descended  to  his  heirs,  among  whom  were  Ethan  A.  Brown 
and  Hawnah  B.  Symmes.  Ethan  A.  Brown  died,  leaving 
heirs  to  whom  his  interest  in  said  land  descended,  one  of 
which  heirs  was  Hannah  B,  Symmes. 

In  this  suit  for  partition,  Hannah  B.  Symmes  claims  two 
shares  in  the  lemd  to  be  divided;  one  as  heir,  of  Roger 
Brovmj  and  the  other  as  heir  of  Ethan  A,  Brown^  while  the 
remaining  heirs  of  Hhan  A  Brown  insist  that  she  had  con- 
veyed to  Ethan  A^  in  his  lifetime,  all  her  interest  as  heir  of 
Roger  Brown,  so  that  she  is  now  entitled  but  to  the  share 
falUng  to  her  as  heir  of  Ethan  A.  Brown. 

It  is  claimed  that  said  Hannah  conveyed  her  interest  in 
sections  35  and  36  by  deed,  as  follows: 

^  These  presents  are  to  testify  that  we^  Peyton  S.  Symmes 
and  Hamuih  B.  Symmes,  wife  of  said  Peyton  S.  Symmes, 
of  Cincinnati,  in  the  state  of  Ohio,  in  consideration  of  the 
sum  of  seven  hundred  and  fifty  dollars,  paid  to  us  by 
Ethan  Allen  Brown,  of  the  state  of  Indiana,  do  bargain,  sell, 
release,  and  quitclaim  to  the  said  Eihoflf^  Allen  Brown,  and 
to  his  heirs  and  assigns  forever,  all  the  right,  title,  interest, 
and  daim  in  law  and  in  equity,  which  the  said  Hannah  B. 
Symmes,  and  her  brother,  David  B.  Close,  since  deceased, 
of  whom  the  said  l^mnah  is  heiress  at  law,  derived  by  in- 
heritance  of  and  from  their  grandfather,  Roger  Brown,  or 
otherwise  acquired,  and  also  all  right,  title,  and  interest, 
present  and  future,  of  the  said  Peyton  &  Symmes,  by  virtue 
of  his  marriage  with  his  said  wife  or  otherwise,  in  and  to 
the  land  contained  in  section  twenty-two,  and  fractional 
section  twenty-three,  in  the  fourth  township  of  the  first 
range  west  of  the  meridian  of  the  mouth  of  the  great  Miami 
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Nov.  Term,   nver,  said  lands  lying  in  the  county  of  Dearborn^  state  of 

•'•^^'      Indiana^  and  in  the  possession  of  the  said  Ethan  A.  Brown 

Stmmes      and  of  his  assigns  now  being:     To  have  and  to  hold  the 

BsowK.      said  section  and  fractional  section,  with  the  appurtenances, 

to  the  use  of  said  Ethan  Allen  Brown,  and  of  his  heire  and 

assigns  forever. 

"In  evidence  whereof,  we,  the  said  Peyton  &  Symmes 
and  Hannah  B.  Symmes,  do  hereunto  subscribe  our  names 
and  affix  our  seals,  at  Cincinnati,  on  this  thirtieth  day  of 
December,  in  the  year  one  thousand  eight  hundred  and 
forty-three, 

^^  Peyton  S.  Symmes,  [seal.] 
^^  Hannah  B.  Symmes,  [seal.]" 

"State  of  Ohio,  Hamilton  county,  ss:  Before  me,  Ebt" 
nezer  Harrison,  a  justice  of  the  peace  in  and  for  the  county 
aforesaid,  on  this  19th  day  of  February,  1844,  personally 
appeared  Peyton  &  Symmes  and  Hannah  B*  Symmes,  his 
wife,  makers  of  the  within  indenture,  and  acknowledged 
the  same  to  be  their  voluntary  act  and  deed,  for  the  uses 
and  purposes  therein  mentioned*  The  said  Hannah  B. 
Symmes,  on  being  questioned  apart  from  her  husband,  and 
the  contents  of  the  within  deed  made  known  to  her,  de* 
clared  that  she  executed  the  same  of  her  own  free  will, 
without  fear  of  her  said  husband  or  compulsion  on  his  part 
— ^the  word  four  in  the  fourth  line  from  the  top  interlined 
before  signing.  ^^Ebenezer  Harrison,  [seal.] 

"Justice  of  the  Peace." 

The  admission  of  this  deed  in  evidence  was  objected  to, 
on  the  ground,  alone,  that  the  same  was  only  a  conveyance 
of  the  interest  of  Symmes  and  wife  in  sections  32  and  23, 
and  not  in  sections  35  and  36. 

It  was  proved  that  Ethan  A.  Brown  was  in  possession 
of  sections  35  and  36.  There  was  no  proof,  aside  from  the 
allegation  in  the  deed,  that  he  was  or  was  not  in  possession 
of  sections  22  and  23;  nor  that  said  sections  had  or  had 
not  belonged  to  Roger  Brown* 

The  Court  admitted  the  deed  in  evidence. 

It  was  then  contended  by  Symmes  that  the  construction 
of  that  deed  was  for  the  Court;  that  it  was  for  the  Court 
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to  declare  its  legal  effect;  to  say  what  it  conveyed.     On   Nor.  Term, 
the  other  hand  it  was  contended  that  there  was  a  latent       1859. 


ambiguity  in  the  deed,  an  uncertadnty  as  to  the  subject-  STinas 
matter  to  which  it  was  to  be  applied;  that  the  parol  evi-  Bxown. 
dence,  that  E.  A.  Brown  was  in  possession  of  sections  35 
and  36,  and  that  they  descended  from  Roger^  taken  in  con- 
nection with  the  deed,  tended  to  explain  the  ambiguity, 
and  made  a  question  upon  the  whole  evidence  for  the  jury. 
The  Court  held  this  view  of  the  question,  and  referred  all 
the  evidence  to  the  jury.  They  found  that  the  deed  con- 
veyed  the  interest  of  Mrs.  Symmes^^ia  sections  35  and  36, 
to  Ethan  A,  Brawny  and  that,  in  the  pending  partition,  she 
would  only  take  a  share  as  heir  of  said  Brown. 

Parol  evidence  may  be  given  to  remove  a  latent  ambi* 
gaity  in  a  deed  or  will.  See  Stevenson  v.  Drvley^  4  Ind. 
R.  519;  2  PhiL  on  Ev.,  ed.  1859,  p.  644.  And  where  such 
evidence  is  given,  the  whole,  including  the  written  instru- 
ment, may  be  referred  to  the  jury.  2  Phil,  on  Ev.,  ed. 
1859,  p.  640. 

But  is  there  any  ambiguity  in  the  deed  above  set  forth  ? 
If  not,  the  Court  should  have  declared  its  legal  effect  And 
further,  if  there  is  no  ambiguity  in  the  deed,  its  construc- 
tion by  the  Court  would  determine  the  rights  of  the  parties 
under  it,  and  this  fact  should  have  controlled  the  decision 
on  the  motion  for  a  new  trial;  because,  if  the  jury  found 
against  the  construction  the  Court  should  have  given,  it 
rendered  their  verdict  plainly  erroneous.  On  the  best  re- 
flection we  can  give,  it  seems  to  us  that  there  is  no  am- 
biguity in  the  deed  in  question. 

It  is  contended  by  the  Browns^  that  the  deed  contains 
two  clauses:  1.  A  release  to  E,  A.  Brown  of  all  the  in- 
terest, &c,  of  Mrs.  Si/mmes,  legal  and  equitable,  in  and  to 
the  estate  of  Roger  Brown  which  she  had  therein,  derived 
by  inheritance  from  him.  2.  A  conveyance  by  Peyton 
SymmeSy  of  all  the  right  and  interest  he  had  in  sections  22 
and  23,  by  virtue  of  his  marriage  with  Mrs.  Symme$. 

But  we  think  the  deed  conveys  the  interest  of  each  of 
said  parties  in  the  lands  particularly  mentioned  in  the 
premises,  and  again  in  the  habendum  of  the  deed.     See  4 
Vol.  XIIL— 21    I 
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Cniise^  top  p.  348  in  2  GreenL  Cruise.  This,  we  think,  is 
the  plain  reading  of  the  deed,  and  there  is  nothing  in  the 
evidence  conflicting  with  it.  The  fact  that  sections  35  and 
36  are  in  Dea/rbom  county,  is  no  evidence  that  sections  22 
and  23  are  not  in  the  same  county.  The  fact  that  Eikan 
A.  Broum  was  in  possession  of  sections  35  and  36,  is  no 
evidence  that  he  was  not  also  in  possession  of  sections  22 
and  23.  And  the  fact  that  sections  35  and  36  once  be- 
longed to  Roger  Brown,  is  no  evidence  that  sections  22 
and  23  did  not  also  once  belong  to  him. 

Had  it  been  proved  that  sections  22  and  23  were  not  in 
Dearborn  county,  &;c.,  it  would  have  appeared  that  there 
was  a  mistake  in  the  deed;  but  with  this  view  we  now 
have  no  concern. 

The  deed  in  question  is  plain  in  its  language,  specific  as 
to  property  embraced,  and  there  is  nothing  in  the  evidence 
to  contradict  its  recitals,  and  no  need  of  evidence  to  explain 
them. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

D.  H/PDonaid  and  A.  O.  Porter,  for  the  appellants  (1). 

J.  Sullivan,  for  the  appellees  (2). 


(1)  Counflel  for  the  appellees  cited  the  following  aathorities: 

That  the  oerttficate  of  acknowMgement  of  the  deed  was  insofllcieiit,  B.  6. 
IS43,  p.  421 ;  BvtterJUld  y.  BeaR,  8  Ind.  R.  203. 

That  the  habendum  of  a  deed/being  no  longer  of  aoj  Talne  for  the  pnrpoces 
for  which  it  was  anciently  nsed,  is,  in  modem  times,  looked  to,  as  anj  other 
part  of  the  deed,  to  ascertain  the  tnie  sense  and  meaning  of  the  whole,  Seywum/'s 
Case,  10  Coke,  419;  Sumner  r,  WilHame,  8  Mass.  R.  IBS;  Jaekmm  r.  Inhnd, 
a  Wend.  99;  S  Gxeenl.  Croise,  *  272. 

That  the  Court  erred  in  leaving  the  constmction  of  the  deed  to  the  jtarj, 
Hanrie  y.  Doe,  4  Blackf.  869;  The  Richmtrnd,  ^.,  Co,  y.  Farquar,  8  id,  90. 


(2)  Excerpt  from  Mr.  SuUivan'e  brief: 

The  Court  committed  no  error  in  permitting  the  jiuy  to  hear  extrinde  eri- 
dence  to  aid  them  in  the  constmction  oT  the  deed  from  Sjfmmee  and  wife  to  E. 
A,  Brown.  Nnmerons  cases  might  be  dted  in  snpport  of  this  position,  bat  for 
the  sake  of  breyity  I  refer  to  a  ooUeetlon  of  aathorities  to  be  foond  in  4  FhiL 
Ey.  by  Cowen  and  Smi,  p.  495,  note  268.    Also,  2  id.,  ch.  7,  H  1,  2. 

The  rales  for  the  construing  of  wills  end  of  other  written  instraments,  are 
the  same.  2  Phil.  £y.  eupra,  per  Chief  Justice  Tiwdall,  in  Shore  y.  IFiZkw. 
Also,  4  id.,  p.  496,  note  260;  1  Greenl.  By.,  S  287,  and  note  8. 
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It  is  said  hj  appellsatB,  that  tiie  deed  of  Sjfmme$  and  wifb  to  E.  A,  Brown,  Ifoy.  Term, 
18, 60  far  as  it  applies  to  property  other  than  sections  SS  and  23,  Toid  for  on-  1859. 
oertaintj.  This,  I  think,  is  not  tme,  provided  the  property  can,  bj  the  aid  of 
extrinsic  eyidence,  be  identified.  Moreover,  when  the  grantee  is  in  possession 
before  the  deed  is  made,  or  is  put  into  possession  at  the  time  of  making  the 
deed,  the  nde  in  regard  to  nneeitaintj  of  description  cannot  apply.  Bat  in 
this  case  there  is  no  uncertainty.  Whatever  Mrs.  Symmes  derived  by  inherit- 
ance from  her  grandfiUher,  Rd^  Brown,  or  finom  her  brother,  David  Cloae,  was 
conveved. 

In  MiOer  t.  TVoMrs,  8  Bing.  S44,  a  devise  of  aU  the  testator's  property  in 
the  dty  of  Limendh,  was  held  to  be  good,  although  extrinsic  evidence  was 
necessary  to  identify  the  particular  property  devised. 

In  GoodtitU  v.  Southern,  3  M.  and  S.  299,  a  devise  of  "all  that  my  farm  called 
TVofm^i  Farm  in  the  occapation  of  C,"  was  held  snflBcient. 

If  in  the  conveyance  of  an  estate  it  Is  designated  as  **Biackaen,"  parol  evi- 
dence must  be  admitted  to  show  what  field  is  designated  by  that  name.  So 
when  there  is  a  devise  of  an  estate  "purchased  of  A.,"  or  of  "a  farm  in  the  oc- 
capation of  B,,"  extrinsic  evidence  is  proper  to  show  what  estate  was  purchased 
of  A.,  or  what  Cum  was  in  the  occupation  of  B,  1  Qieenl.  £v.,  S  ^7-  The 
same  principle  is  recogniaed  in  Beaumont  v.  Fidd,  2  Chit.  B.  275. 

Although  it  is  the  province  of  the  Court  to  construe  written  instruments,  yet 
when  the  effect  of  such  instruments  depends,  not  merely  on  the  construction 
and  meaning  of  Ae  instrument,  but  upon  collateral  facts  in  paie  and  extrinsic 
circumstances,  the  Inforenoes  of  &ct  to  be  drawn  fh>m  them  are  to  be  left  to  the 
jury.  EtHng  v.  The  Bank  of  the  United  States,  U  Wheat.  ^9.—Gcddard  v. 
Pratt,  16  Pick.  412,'^SideweU  v.  Boberte,  I  Penn.  B.  386,  per  Gibson,  C.  J., 
snd  authorities  cited. 

The  eztrinaic  fiKta  above  referred  to,  to-wit,  that  sectioa  35  and  finactiona} 
section  36  belonged  to  the  estate  of  Roger  Brown,  sen.;  that  they  were  in  pos- 
session of  E.  A.  Brown  at  the  date  of  the  deed  of  Sjfmmee  and  wife  to  him ;  that 
Aey  then  lay  in  Dearborn  county;  that  sections  22  and  23  do  not  appear  to 
have  belonged  to  Roger  Brown's  estate,  and  that  the  conveyance  was  of  property 
that  Mrs.  Sgrnines  had  derived  by  inheritance  ftom  her  grandfather,  Roger 
Brown,  do,  in  the  judgment  of  the  appellees,  sustain  the  construction  given  to> 
the  deed  by  the  Circuit  Court. 

Inasmuch  as  diese  facts  and  circumstances  were  necessary  to  be  ascertained 
m  order  to  understand  the  deed  referred  to,  and  as  the  proper  construction'  of 
the  deed  in  view  of  these  fkcts  and  circumstances  was  submitted  to  the  jnry  by 
the  consent  of  both  parties,  this  Court,  according  to  its  uniform  dedsions,  will 
not  disturb  the  verdict  If  there  was  error  in  it,  which  I  deny,  the  nde  oonsensusi 
toDit  errorem  applies.    Dormer's  Case,  5  Coke,  40. 


^, 
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Not.  Term, 
1^^*  Free  v.  The  State. 


Thi  Statb.   ^  ^^^^  ^^^  follow  that  becaoBe  the  owner  of  stolen  goods,  and  his  ftmily,  have 

no  knowledge  of  the  fact  that  the  goods  haTe  been  stolen,  there  is  a  conceal- 
ment of  the  fisct  on  tbe  part  of  the  thief. 
Qftctre,  what  wonld  amount  to  snch  a  concealment 

Taeidmf,  APPEAL  ftom  the  Steuben  Circuit  Coart 

Worden,  J. — Indictment  against  the  appellant  for  lar- 
ceny. The  indictment  was  found  at  the  March  term  of 
the  Court,  1858,  and  charged  the  defendant  with  the  lai^ 
ceny  of  certain  goods  of  one  Oeorge  Emerson,  on  the  10th 
day  of  October,  1855.  It  also  charges  that  he  concealed 
the  fact  of  such  larceny  from  the  time  it  was  committed 
until  the  Ist  of  March,  1858. 

Trial,  conviction  of  petit  larceny,  motion  for  a  new  trial 
overruled,  and  judgment  on  the  verdict. 

On  the  trial  of  the  cause  the  Court  gave  to  the  jury  the 
following  instruction,  to  which  the  defendant  excepted, 
viz.:. 

"  If  yon  believe,  from  the  evidence,  that  the  defendant 
did,  in  the  month  of  October,  1855,  steal  the  goods  men- 
tioned in  the  indictment;  that  Emerson,  the  owner  of  the 
goods,  knew  them  at  the  time  to  have  been  stolen,  you 
should  acquit  the  defendant  But  if  Emerson  and  his 
family  did  not  know  that  the  larceny  of  the  goods  had 
taken  place,  and  Emerson,  or  his  family,  did  not  know,  or 
had  good  reason  to  believe,  the  crime  had  been  committed, 
until  within  two  years  before  the  finding  of  the  indictment, 
you  may  find  the  defendant  guilty,  if  all  the  other  facts 
necessary  be  proven." 

Prosecutions  for  larceny  are  barred  by  the  lapse  of  two 
years  from  the  time  the  offense  is  committed;  but  where 
the  person  committing  the  offense  "conceals  the  fact  of 
the  crime,"  the  time  of  such  concealment  is  not  to  be  in- 
cluded in  computing  the  period  of  limitation.  2  R.  S.  p. 
«  363. 

We  are  not  called  upon  in  this  case  to  determine  pre- 
cisely what  would  amount  to  a  concealment  of  the  fact  of 
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the  crime,  or  whether  the  mere  silence  of  the  accused,  and   Nov.  Tenn, 
his  failure  to  proclaim  such  crime,  would  be  a  concealment       J^^^* 
within  the  meaning  of  the  statute.     The  charge  given  by  Thb  Ifdiaka 
the  Court,  assumes  that  unless  Emersofty  the  owner  of  the  Railway  Co. 
goods,  or  his  family,  knew  that  the  crime  had  been  com-   3^,^^^^^^ 
mitted,  or  had  good  reason  to  believe  it  had  been  commit- 
ted, there  must  necessarily  have  been  a  concealment  on  the 
part  of  the  accused,  although  the  balance  of  the  world 
might  have  known  it. 

It  does  not  foUow,  because  the  owner  of  stolen  goods, 
and  his  family,  have  no  knowledge  of  the  fact  that  the 
goods  have  been  stolen,  that  there  is  a  concealment  of  the 
crime  on  the  part  of  the  thief.  Such  crime  may  be  openly 
and  publicly  proclaimed  and  known  to  the  officers  of  the 
law,  and  the  community  in  general,  and  yet  not  come  to 
the  knowledge  of  the  owner  of  the  goods,  or  his  family. 

There  was  evidence  before  the  jury  strongly  tending  to 
repel  the  idea  of  a  concealment,  and  the  charge,  we  think, 
was  wrong,  and  probably  misled  the  jury. 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

A*  ElUson^  for  the  appellant. 


The  Indiana  Central  Railway  Company  t;.  Hudelson. 

The  plaintiff,  withoat  hftTing  procured  a  ticket,  was  crossing  a  side  track  of  a 
railroad,  in  the  night,  to  get  npon  a  passenger  train  at  its  usual  place  of  stop- 
ping, on  the  main  track;  but  hj  the  negligence  of  the  employes  of  the  com- 
pany, a  switch  had  been  left  open,  and  the  tndn  was  thrown  npon  the  side 
track,  and  ran  against  the  plaintiff  and  broke  his  leg. 

Hddf  1.  That  he  was  not  a  passenger  at  the  time  of  the  ii^Jurj. 

S.  That  he  had  the  same  right  to  cross  the  side  track  as  he  did,  that  persons 
hare  to  cross  a  railroad  npon  a  public  street  or  highway. 

S.  The  company  having  the  legal  right  to  run  their  train  upon  the  side  track. 
It  is  immaterial  idiether  it  was  run  upon  that  track  by  accident  or  design,  if 
run  with  due  care.  No  greater  care  would  be  required  in  case  of  such  acci- 
dent than  if  the  train  were  thrown  upon  the  track  by  design. 


326 


CASES  IN  THE  SUPREME  COURT 


Not.  Term,    4.  If  the  tnio,  in  nmniog  ap  on  the  side  track,  wu  numaged  with  doe  caie, 
1859*  ^®  plaintiff  cannot  recoTer. 


Thb  Ikdiaka 

Railway  Co.      APPEAL  from  the  Wayne  Circuit  Court. 


V. 
HUDBIAOV. 

Tuetdatf, 
December  6. 


WoRBEN,  J. — This  was  an  action  brought  by  the  appet 
lee  against  the  company,  to  recover  damages  for  an  injury 
received  by  the  plaintiff,  in  consequence  of  the  alleged 
carelessness  and  negligence  of  the  agents  and  servants  of 
the  company,  in  so  running  their  engine  and  train  of  cars, 
that  the  plaintiff  was  run  upon  and  his  leg  broken. 

Trial  by  jury,  verdict  and  judgment  for  the  plaintifil 

Exceptions  were  taken,  which  properly  present  the  ques- 
tions involved. 

The  following  is  a  brief  statement  of  the  facts  of  the 
case  • 

The  depot  or  station-house  of  the  company,  at  Opden, 
in  Henry  county,  is  situated  on  the  south  side  of  the  rail- 
road.  In  this  building  is  the  ticket-office.  Between  this 
building  and  the  main  track,  over  which  passenger  trains 
usually  run,  is  ja  side  track  connecting  with  the  main  track 
east,  but  not  west.  The  two  tracks  are  about  nine  feet 
apart.  Between  this  side  track  and  the  main  track  is  a 
platform  for  passengers  to  get  on  and  off  the  cars.  In  go- 
ing from  the  ticket-office  to  the  platform  mentioned,  a  per- 
son must  cross  the  side  track.  The  switch  connecting  the 
side  track  with  the  main  track,  is  about  two  hundred  and 
seventy  feet  east  of  the  depot-building  mentioned.  On  the 
afternoon  of  the  17th  of  October^  1856,  the  servants  of  the 
company  had  been  using  the  side  track,  and  had  left  the 
switch  in  such  a  situation  as  to  throw  the  train  coming 
from  the  east  on  to  the  side  track,  instead  of  coming  in  on 
the  main  track.  On  that  evening,  the  plaintiff,  desiring  to 
take  passage  for  Indianapolis^  repaired  to  the  ticket-office 
for  a  ticket;  but  the  agent  not  having  the  office  lighted  up, 
and  there  not  being  time  to  light  up  and  procure  a  ticket 
before  the  approaching  train  from  the  east  would  arrive, 
none  was  procured.  The  train  came  at  about  the  usual 
time,  half  after  seven  o'clock,  and,  in  consequence  of  the 
situation  of  the  switch,  ran  in  on  the  side  track.     The 
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plaintiff,  upon  the  approach  of  the  train,  started  towards  ^ov.  Temi, 
the  platform  mentioned,  and  as  he  placed  one  foot  npon       ^^^' 
tiie  side  track,  and  had  raised  the  other  to  make  another  Teb  Ihdiaka 
step,  the  cow-catcher  struck  the  leg  or  ankle  thus  on  the  Railway  Co. 
track,  and  broke  it    The  train  approached  rather  slowly,   ^^J^^^ 
the  breaks  being  applied  and  the  engine  reversed,  with  a 
brilliant  head-light  burning.     The  train  ran  but  a  short 
distance  after  it  struck  the  plaintiff,  stopping  about  one 
hundred  feet  east  of  the  usual  stopping  point  when  run- 
ning in  on  the  main  track* 

The  charge  of  the  Court  to  the  jury,  as  to  the  negli* 
gence  of  the  company  which  would  render  them  liable, 
and  as  to  the  negligence  of  the  plaintiii^  which  would  de- 
prive him  of  a  recovery,  was  explicit,  and  mainly  correct; 
but  there  is  one  point  upon  which  we  think  an  error  was 
committed. 

The  following  instructions  were  given,  and  exceptions 
taken,  viz.: 

^^10.  It  was  the  duty  of  the  railway  company  to  keep 
the  switch  in  proper  order  to  pass  the  train  on  the  track 
that  it  is  intended  to  run  on;  and  if  it  was  left  open  by 
the  track  hands,  or  not  properly  looked  to  by  those  in  the 
employ  of  the  company  whose  business  or  duty  it  was  to 
look  to  or  attend  it;  and  if,  in  consequence  of  its  being 
left  open,  the  train  was  improperly  run  in  on  the  side  track, 
when  it  was  intended  to  be  run  on  the  main  track,  these 
would  be  acts  of  negligence  on  the  part  of  the  servants 
and  employes  of  the  railway  company,  from  which  the 
jury  may  infer  the  want  of  reasonable  care;  and  if  the 
train,  in  being  so  improperly  run  on  the  side  track,  or  the 
locomotive  thereof,  struck  the  plaintiff  when  he  was  cross- 
ing the  side  track  to  the  passenger  platform  for  the  pur* 
pose  of  going  on  the  train  as  a  passenger,  and  caused  the 
injury  complained  of,  the  jury  may  find  for  the  plaintiff 
unless  such  injury  was  materially  contributed  to  by  the 
negligence  or  want  of  reasonable  care  on  the  part  of  the 
plaintiff,  when,  by  the  exercise  of  such  reasonable  care,  he 
might  have  avoided  the  injury. 

'^11.  If  it  was  not  intended  to  run  the  train  on  the  side 
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Not.  Teim,   track,  and  if  the  engineer  of  the  locoinotive,  when  the  en- 

^^^'.     gine  was  approaching  the  switch-stand  at  the  station,  by 

Tbb  Ihdiaka  the  use  of  reasonable  care,  could  have  seen  the  switch  'was 

Bailwat  Co.  open,  in  time  to. have  stopped  the  engine  before  running  on 

HomiLsoir    *^®  switch,  or  before  reaching  the  station  on  the  side  track, 

it  was  his  duty  to  have  done  so,  and  a  failure  io  do  so 

would  be  negligence." 

The  defendants  asked  the  following  instruction,  which 
was  refused,  and  exception  taken : 

'^  17.  If  the  jury  should  find  from  the  evidence,  that  the 
switch  from  the  main  track  to  the  side  track  had  been  neg- 
ligently left  open  by  the  section  hands  or  persons  having 
the  repairs  of  the  track  in  charge,  in  the  afternoon  or  eve- 
ning of  the  day  on  which  the  injury  occurred  to  the  plain- 
tiff, and  some  one  or  two  hours  afterwards,  the  passenger 
train,  without  fault  of  the  persons  running  it,  ran  it,  in  the 
night  time,  on  the  side  track,  and  proper  signals  were  given 
by  the  whistle  of  the  engine,  and  the  engine  had  a  good 
head-light  in  £ront,  and  the  plaintiff  negligently,  and  with- 
out looiiing  towards  the  approaching  train,  and  knowing  it 
was  approaching,  stepped  on  the  side  track  and  was  nin 
against  by  the  engine,  at  the  time  as  alleged  in  his  com- 
plaint, and  thereby  materially  contributed  to  the  injury,  he 
cannot  recover  in  this  suit." 

As  a  question  preliminary  to  the  main  one  arising  on 
the  instructions  given,  and  that  refused,  we  may  inquire 
whether  the  plaintiff,  at  the  time  of  the  injury,  should  be 
considered  a  passenger. 

In  Pierce  on  Am.  Railr.  Law,  264,  it  is  said  that  <^  The 
peculiar  liability  of  a  railroad  company,  as  a  common  car- 
rier, for  the  safety  of  passengers,  &c.,  rests  on  principles  of 
public  policy  and  the  law  of  contracts,  which  have  no  ap* 
plication  to  injuries  to  parties  to  whom  the  company  has 
assumed  no  such  special  obligations."  '^  Collisions  betwen 
a  locomotive  and  persons  crossing  the  track  in  carriages 
and  on  foot,  where  it  intersects  a  street  or  highway,  pie- 
sent  a  case  where  both  the  person  and  the  company  are 
exercising  an  equal  legal  right,  independent  of  any  con- 
tract or  favor  extended  by  one  to  the  other.     The  individ- 
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ual  has  a' right  to  cross  the  track,  and  the  company  has  the   ^o^*  Term, 
right  to  cross  the  highway.     This  is  not,  on  the  one  hand,  __fiiil_ 
the  ease  of  a  passenger,  in  the  carriage  of  whom  the  com-  Thb  Ikpiava 
pany's  liability  is  governed  by  a  contract  express  or  implied,  Railway  Co. 
fonnded  on  an  adequate  consideration,  which  is  broken  by    qup^^oh. 
a  neglect  to  use  the  highest  degree  of  skill  and  diligence; 
nor  is  it  the  case  of  a  wrongdoer  nnlawfiilly  on  the  track, 
and  having  no  claim  but  for  wanton  injury.    It  is  the  com- 
mon occurrence  of  two  parties  holding  equal,  independent 
rights,  the  exercise  of  which  by  one,  may  result  in  conse- 
quential injury  to  the   other.     The  duty  of  each,  under 
such  conditions,  in  conformity  with  the  principles  of  natu- 
ral justice,  and  municipal  law,  is  to  use  ordinary  care  in 
the  exercise  of  his  own  right,  to  avoid  injury  to  the  other. 
If,  notwithstanding  such  care  by  both  parties,  an  injury 
happen,  it  is  a  misfortune  which  must  be  borne  by  the  suf- 
ferer alone." 

The  relation  of  carrier  and  passenger  being  founded  in 
contract,  express  or  implied,  according  to  the  above  au- 
thority, it  is  clear  that  the  plaintiff  is  not  to  be  considered 
a  passenger  at  the  time  of  the  accident,  as  no  contract  for 
his  carriage,  either  express  or  implied,  had  then  been  en- 
tered into.  Nor  yet  was  he  a  trespasser  or  wrongdoer  upon 
the  track.  The  way  provided  by  the  company,  for  passen- 
gers, or  persons  designing  to  take  passage,  to  go  from  the 
depot-building  and  ticket-office,  to  the  platform  from  which 
to  get  on  to  the  cars,  led  across  the  side  track.  The  plain- 
tiff, it  seems  to  us,  had  the  same  right  to  cross  it  that  he 
would  have  had  to  cross  the  track  where  it  intersects  a 
pnbUc  street  or  highway.  There  seems  to  be  no  essential 
difference  in  the  two  cases.  It  may  be  admitted  that  the  . 
company  <4s  bound  to  provide  safe  and  sufficient  means  of 
access  to  its  stations  for  the  accommodation  of  passen- 
gers." Pierce  on  Am.  Ilailr.  Law,  474.  The  action  is  not 
founded  on  any  neglect  to  provide  such  means  of  access, 
nor  does  it  appear  that  the  means  provided  were  not  safe 
and  sufficient.  Viewing  the  plaintiff,  not  as  an  actual 
passenger,  but  as  having  the  right  to  cross  the  side  track  ' 

in  the  same  manner  as  if  he  were  upon  a  public  street  or 
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Not.  Tern,   highway,  we  will  proceed  to  examine  the  charges  given, 
1859.      i^n^i  that  refased. 


Tbb  Indiana  The  proposition  that  the  company  had  the  legal  right  to 
Railway  Co.  i^ui  their  train  upon  the  side  track,  is  not  controverted  by 
HuBBuov  ^^^"*®^  ^^^  ^^^  appellee.  Nor  is  it  disputed  by  counsel  for 
the  appellant,  that  if  they  did  so  run  upon  the  side  track, 
they  might  be  bound  to  exercise  a  greater  degree  of  care 
than  when  running  upon  the  main  track,  because  of  the 
greater  danger  of  doing  injury. 

We  think  the  defendants'  liability,  on  the  suppocdtion 
that  the  plaintiff  was  guilty  of  no  negligence,  depends 
upon  the  manner  in  which  the  train  was  b^ing  run  at  the 
time  and  place  of  the  injury,  and  not  merely  upon  the  fact 
that  through  the  negligence  of  those  in  the  employ  of  the 
.  company,  in  having  left  the  switch  open,  the  train  was  un- 
intentionally thrown  upon  the  side  track;  The  company 
having  the  legal  right  to  run  their  train  upon  the  side  trade, 
it  is  wholly  immaterial  whether  it  was  run  upon  that  track 
by  accident  or  by  design,  if  run  with  due  care,  and  with- 
out negligence.  No  greater  degree  of  care  would  be  re- 
quired in  running  the  train  upon  the  switch  track  when 
taken  by  accident  than  when  taken  by  design.'  It  will 
scarcely  be  contended  that  if  the  train  were  to  be  nm  upon 
the  side  track  designedly,  and  with  proper  care  and  cau- 
tion, the  company  would  be  liable  for  any  casualty  that 
might  happen  to  a  person  standing  upon  or  crossing  the 
track.  Nor  would  they  be  liable  for  such  casualty,  if  the 
train  were  to  be  run  in  a  careful  and  proper  manner,  with- 
out negligence,  though  that  track  should  be  run  upon  in 
consequence  of  the  switch  having  been  carelessly  left  open. 
To  illustrate  this  proposition-— suppose  the  switch  had 
been  five  or  ten  miles  east  of  OgdcHj  the  place  where  the 
injury  occurred,  and  from  that  point  to  Ogden  there  were 
two  tracks,  a  main  and  a  side  track.  Now  suppose,  when 
the  train  came  along  to  the  switch,  that  being  open,  it  was 
thrown  upon  the  side  track,  and  on  that  track  ran  into  (^ 
detk  Now,  if  proper  care  and  circumspection  were  used 
in  running  the  train  upon  that  track  into  0{gt£eii,  and  at 
the  place  where  the  injury  occurred,  it  is  clear  that  the 


OF  THE  STATE  OP  INDIANA-  331 

company  would  not  be  liable,  and  it  would  seem  to  be  ^^'  Term, 
wholly  immaterial,  in  the  case  supposed,  whether  the  side       ^^^* 
track  was  taken  by  design,  or  accidentally,  in  consequence  Thb  Ihbiaha 
of  the  switch  having  been  negligently  left  open.     The  Bailwat  Co. 
principle  must  be  the  same  whether  the  switch  be  far  off,   hudImoh. 
or  near  the  place  where  the  accident  occurred. 

The  fact  that  the  side  track  was  there,  was  notice  to  all 
persons  cognizant  of  that  fact,  if  not  to  all  the  world,  that 
a  train  might  be  run  upon  it. 

Admit  that  it  was  the  carelessness  of  the  company's 
agents,  in  leaving  the  switch  open,  that  threw  the  train 
upon  the  side  track.  This  carelessness  caused  to  be  done 
only  that  which  the  company  had  a  perfect,  legal  right  to 
do,  viz.,  it  caused  the  train  to  be  run  upon  the  side,  instead 
of  the  main  track.  The  company  having  the  right  to  run  . 
their  train  upon  the  side  track,  if,  in  the  exercise  of  that 
right,  due  care  and  prudence  were  observed  on  the  part  of 
those  running  the  train,  it  is  difficult  to  perceive  on  .what 
legal  principle  the  company  could  be  held  liable  for  such 
accident 

From  the  charges  given,  the  jury  might  have  understood, 
and  probably  did  understand,  that  if  it  were  not  intended 
to  run  the  train  upon  the  side  track,  the  negligence  of  the 
company's  servants  in  leaving  the  switch  open,  was  suffi- 
cient to  render  the  company  liable,  without  reference  to 
the  manner  of  running  the  train,  whether  carelessly  and 
negligently,  or  with  due  caution  and  prudence. 

Counsel  for  the  appellee  say,  they  ^^do  not  understand 
how  a  locomotive  can  be  run  with  due  care,  if  it  is  run  un- 
intentionally. We  are  not,  however,  prepared  to  say  that 
a  train  may  not  be  run  with  due  care,  both  before  leaving 
the  main  track,  and  after  passing  from  it  to  a  side  track, 
although  unintentionally  thrown  from  the  main  to  the  side 
track  in  consequence  of  the  negligence  of  others  in  leav- 
ing the  switch  in  such  a  situation  as  to  cause  that  result. 

The  charges  should  not  have  been  given,  as  their  ten^ 
dency  was  to  mislead  the  jury.  The  charge  asked  by  the 
defendants  appear  to  have  been  correct,  and  we  see  no  rea* 
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Nov.  Term,   son  why  it  shonld  not  have  been  given.    For  these  reasons 
^^^'      the  judgment  below  must  be  reversed. 
TncKBB         Per  Ouriatn, — The  judgment  is  reversed  with   costs. 
Thb  Statb.  Cause  remanded,  &c. 

X  &  Newman  and  X  P.  Siddally  for  the  appellants  (1). 
O.  P.  Morton,  W.  Grose,  J.  H.  Meliett,  and  E.  B.  Martm- 
dale,  for  the  appellee  (2). 

0 )  Coansel  cited  Pierce  on  Am.  Railr.  Law,  265,  876,  88S.  8S8,  SS4,  ind 
notes;  Need  y.  Giiiett,  23  Conn.  R.  437;  Pars.  Merc.  Law,  228;  BtUterfiddY. 
Forrester,  11  East,  60;  Bedf.  on  Railw.  330;  1  Pars,  on  Cont  700,  and  cases 
cited  in  note  (y)  on  p.  701 ;  Ang.  on  Car.,  f  556;  IS  Pick.  177;  Brand  t.  Tht 
Sehen.  and  Troy  BaUrvad  Co,,  8  Barb.  868;  The  Shei^iUe,  %^.,  BaOroad  Cb. 
T.  Lewark,  4  Ind.  R.  471 ;  Altruder  t.  7^  Huda(m  Biver  BaOroad  Co.,  8  £.  D. 
Smith,  151;  Am.  Law  Reg.  for  1857,  p.  309;  Sluffidd  y.  The  Boehaler,  ft., 
Bailroad  Co.,  21  Barb.  339;  Spencer  y.  The  Utica,  ^.,  Railroad  Co.,  5  uf.  337; 
•  Bunyon  y.  The  Central  Bailroad  Co.,  1  Dutch.  558;  O'Brien  y.  The  PhUad.,  ^., 
Bailroad  Co.,  Leg.  Intel.  March  5,  1858,  PkOad.;  13  Pet.  181 ;  19  ComL  B. 
566. 

(2)  Counsel  cited  March  y.  The  Concord  Bailroad  Corp.,  9  Post.  9;  Pierce 
on  Am.  Railr.  Law,  474;  McElroy  y.  The  Naehau,  (v.,  Bailroad  Corp.,  I  Am. 
Bailw.  Cases,  591,  upon  the  principal  question. 


Tucker  v.  The  State,  on  the  relation  of  Gray,  District 

Attorney. 

Tuemiay,  APPEAL  from  the  Hamilton  Coart  of  Common  Pleas. 

Haxna,  J. — Suit  on  recognizance.  Answer  by  surety,  that 
his  principal  appeared  at  the  February  term  of  said  Court, 
as  provided  in  the  recognizance,  was  tried,  convicted  and 
fined,  and,  "without  his  knowledge  or  consent,  was  then 
and  there  permitted  to  depart,  without  first  having  paid  or 
replevied  said  fine;  that  thereupon  said  cause  was  stricken 
from  the  docket  of  said  Court;  that,  at  the  Atigttst  term, 
the  plaintiff  placed  said  cause  again  on  the  records  of  said 
Court,  without  giving  defendant  notice,  and  caused  a  de* 
fault  to  be  entered."     A  demurrer  was  sustained  to  the 
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answer.     Finding  and  judgment  for  the  amount  of  the   ^o^-  "^^nn, 
recognizance.     No  motion  for  a  new  trial.  -^^^^ 

No  motion  for  a  new  trial  was  necessary  to  present  the     ThomaA 
question  raised  upon  the  demurrer,  an  exception  having       Boti>. 
been  once  properly  taken  to  the  ruling  thereon. 

The  next  question  is,  what  should  have  been  the  ruling 
upon  the  demurrer? 

Whether  the  answer  was  sufficient  or  not,  we  need  not 
decide,  as  the  complaint  was  clearly  bad.  It  sets  forth 
that  the  recognizance  was  taken  by  the  sheriff  in  December^ 
and  was  conditioned  that  the  principal  therein  should  be 
and  appear,  &c.,  at  the  next  term  of  the  Gammon  Pleas 
Court  thereafter,  &c.  It  does  not  show  what  was  done 
at  the  next  term  of  the  Court— -whether  the  defendant  ap» 
peared  or  not,  or  whether  the  case  was  continued  or  not; 
but  then  avers  that,  at  the  August  term,  he  was  called  and 
defaulted. 

The  complaint  was  bad.  Kiser^y.  The  State,  at  this  term 
(1).    And  the  demurrer  should  have  been  sustained  to  it.     * 

Per  Curiam, — The  judgment  is  reversed  with  costs, 
cause  remanded,  &c. 

N.  O.  Ross  and  R.  P.  Effinger,  for  the  appellant. 

(1)  AnU,90,  * 


•  ♦»  »■ 


Thomas  v.  Boyd. 

Where  a  will  vested  a  fee  simple  in  the  children  of  the  testator,  with  the  con- 
dition that  thej  should  support  his  widow  and  one  of  his  sons  during  life, 
furnishing  them  a  residence,  and  provided  that  upon  failure  of  such  support, 
&C.,  the  deviieee,  or  citlier  of  then,  might  subject  the  land  to  the  payment 
of  any  debts  necessarily  incurred  for  their  maintenance,  &c.,  it  was  hdd  thflit 
the  will  did  not  give  the  widow  the  primary  right  to  control  the  land. 

Qucere,  whether  leasing  the  land  was  the  proper  course  to  be  pursued  by  the 
widow,  upon  coifdltion  broken,  to  subject  the  land,  &c. 

APPEAL  from  the  Hendricks  Circuit  Court.  Ttiescfay, 

Hanna,  J. — Suit  by  Boyd  to  recover  possession  of  lands. 
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Not.  Tenn,    Averment  that  he  is  the  owner,  for  one  year  from,  &c*,  and 
^^^*      entitled  to  the  possession  of,  certain  lands  described,  &c. 
Thomas         Answer,  first,  denying  that  he  is  the  owner,  &c.,  and 
Boyd.       averring  that  the  defendant  is  the  owner,  &c.;  second,  that 
two-thirds  <^  said  land  was  and  is  the  soil  and  freehold  of 
the  defendant;  third,  specific  denials  of  each  allegation  in 
.  complaint,  and  averment  that  plaintiff  was  benefited  by 
being  kept  out  of  possession;  fourth,  admitting  tiiat  plain- 
tiff  made  a  contract  of  renting  with  one  Martha  Biatt^  by 
virtue  of  which  he  would  have  been  entitled  to  the  posses- 
sion of  said  land  if  he  had  complied  with  said  contract, 
but  that  he  did  not  comply,  &c.,  in  this,  that  he  was  to 
give  security  for  the  payment  of  the  rent,  which  he  did  not 
do,  and  that  he  was  notoriously  insolvent;  and  defendant, 
having  purchased  said  rent  of  said  Mcurtha^  refused  to  suf- 
fer said  plaintiff  to  take  possession  of  said  land;  and  that 
plaintiff  has  suffered  no  damage  by  being  kept  out  of  pos- 
session, &c« 

To  the  three  last  paragraphs  of  the  answer,  there  was  a 
general  denial. 

To  the  first,  there  was  a  denial,  and  also  [averments] 
that  the  title  of  defendant  is  inferior  to  that  of  plaintiff; 
that  defendant  derived  his  title  through  the  children  of 
one  Harman  Etatt;  that  by  the  will  of  said  Hamuinj  the 
said  land  was  subject  to  the  use  and  occupation  of  said 
^  Martha^  for  and  during  her  natural  life;  that  neither  said 
defendant,  nor  those  under  whom  he  claims,  had  any  tide 
or  interest  in  said  lands  without  first  providing  said  Mar- 
tha  with  a  support  and  residence  for  her  life,  which  they 
did  not  do,  &c.;  and,  therefore,  she  had  a  right  to  and  did 
lease,  &c. 

The  evidence  shows  that  Martha  Hiatt  and  her  children 
had  occupied  the  lands  for  several  years  after  the  death  of 
Harmafij  said  Martha  for  most  of  the  time  renting  and  con- 
trolling the  farm,  her  sons  sometimes  controUing  it;  that 
she  and  plaintiff  executed  an  agreement  by*which  he  was 
to  have  possession,  &c.,  of  said  lands,  for  one  year  from 
the  first  of  March^  1858;  that  after  the  agreement  was  exe- 
cuted, and  before  the  first  of  March^  she  required  him  to 
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give  security  for  the  payment  of  the  rent,  150  dollars,  which  Nor.  Term, 
he  refused  to  do,  and  she  then  rented  to  defendant  "by  the       JSo^^ 

year,  or  so  long  as  she  should  live,"  at  100  dollars  per  year,  Thomas 
and  the  defendant  agreed  "to  take  the  farm  as  it  now       Botd. 
stands,  and  take  his  chances  for  his  rent  from  Henderson 

The  judgment  of  the  Court  was  that  Boyd  recover  the  . 
possession  of  the  lands  and  costs. 

The  correctness  of  the  finding  and  judgment  depends 
upon  whether,  under  the  circumstances,  Martha  Hiatt  had 
the  light  to  rent  the  premises,  &c.,  to  said  Boyd^  and  whe- 
ther he  had,  even  if  the  lease  was  valid,  such  an  interest 
in  the  lands  as  would  enable  him  to  maintain  his  action 
for  possession* 

The  will  of  Hlannan  StaUj  upon  which  the  right  of  MoT" 
tha  to  make  a  lease  is  based,  is,  so  far  as  that  point  is  in- 
volved, as  follows: 

"  And  I  will  and  bequeath  unto  my  children,  Alfred  IB- 
aUj  Mary  Jane  HiaU,  Edna  HiaU^  Elizabeth  Hiattj  Spen- 
cer lEait,  and  Ritfus  Hiattj  and  to  their  heirs  and  assigns 
forever,  the  real  estate  of  which  I  am  seized,  &c«  (describ- 
ing it).  The  said  real  estate,  however,  is  to  be  subject  and 
liable  for  the  support,  maintenance,  apparel,  and  residence 
of  my  wife,  MarOia  Hiatty  and  my  son,  John  A  IRatty  dur- 
ing their  natural  life.  The  said  Alfred^  Mary  JanCj  Edna, 
EHzabeth^  Spencer ^  and  Rujus  furnishing,  or  causing  to  be 
furnished,  at  all  times,  a  comfortable  rendence  and  support 
of  food  and  raiment,  also  proper  medical  attention  during 
the  whole  of  the  aforesaid  time;  and  should  the  said  Al' 
firedj  Mary  Jane,  Edna,  Elizabeth,  Spencer,  and  Rufus  re- 
fuse or  fail  to  furnish  the  said  Martha  and  John  with  the 
necessaries  aforesaid,  then,  and  in  that  case,  the  said  Mar* 
tka  and  John,  or  either  of  them,  may  subject  said  lands  to 
the  payment  of  any  debts  necessarily  incurred  for  their 
maintenance,  residence,  and  apparel,  as  aforesaid,  or  any 
other  person  to^whom  the  same  may  be  due  and  ov^ng." 

The  said  Martha  and  Alfred  were  appointed  to  execute 
the  will 
It  was  in  evidence  that  said  John  A.  was  dead,  and  that 
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Nor.  Term,   the  defendant  had  obtained  oonveyanoes  for  the  interests 
1^^'      of  Elizabeth,  Edna,  Spencer,  and  Rufus,  heire  of  said  Bar- 

Thomas      man. 

BoTD.  The  will  vested  the  fee  simple  in  the  children  of  the  tes- 

tator th^re  named,  and  cast  upon  them  the  bmden  of  sup- 
porting his  widow  and  one  of  his  sons,  so  long  as  they 
should  live,  including  a  comfortable  residence.  Whether 
it  was  intended  that  the  residence  should  be  on  the  land  so 
devised,  or  not,  is  not  material  to  the  determination  of  the 
point  now  at  issue.  The  will  did  not  give  the  primaiy 
right  to  the  widow  to  control  the  land.  If  the  legatees 
furnished  her  with  all  things  requisite,  by  the  terms  of  the 
will,  she  had  no  right  to  interfere  with  the  property  so 
bequeathed.  If  she  possessed  such  right,  it  arose  out  of 
some  contract  or  arrangement,  either  express  or  implied 
entered  into  after  the  execution  of  the  wilL  The  failnre 
or  refusal  of  those  who  were  ultimately  to  reoeive  the 
land,  to  provide  as  required  by  the  will,  gave  her  certain 
rights,  consequent  upon  such  failure,  to«wit,  to  subject  the 
land  to  the  purposes  of  support  contemplated  by  the  will. 
But,  in  the  first  instance,  it  seems  to  us  that  she  looked  to 
the  persons  named  in  the  will  for  the  intended  support, 
nevertheless  with  the  right  reserved  to  charge  the  land 
with  that  burden,  if  they  refused  or  failed  in  that  respect. 
The  obligation  was  equally  binding  upon  the  legatees, 
whether  the  land  would  annually  yield  ten  times  as  much 
as  might  be  necessary  for  that  purpose,  or  would  not  yield 
one*tenth  as  much. 

The  plaintiff,  in  his  replication,  averred  that  the  persons 
named  had  failed  to  make  the  provision  required  by  the 
wilL  The  evidence  is  all  in  the  record.  As  no  evidence 
was  given  establishing  that  fact,  nor  the  fact  that  she  pos- 
sessed the  right,  by  virtue  of  any  contract  or  agreement,  to 
lease  the  lands,  there  was  such  a  failure  of  proof  as  re- 
quired that  a  new  trial  should  have  been  granted. 

It  is  not  necessary  for  us  to  decide  whether  leasing  the 
land  was  the  proper  mode  to  resort  to,  under  the  will,  to 
subject  it  to  outlays  necessary  for  the  support  of  said 
Martha  (1). 
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Per  Curiam. — The  judgment  is  reversed  with  costs.   Nov.  Tenn, 
Cause  remanded,  &c*  lo&9* 

C  C  Nave  and  J.  WUherow^  for  the  appellant. 

(1)  See  Petro  y.  Ccundby,  ante,  SS9. 
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Jones  and  Another  v.  Miller  and  Another. 

Where  a  teetetor  deyiMd  Mb  entire  estate  to  his  son,  and  proTided  that  if  be 
ahonld  die  "without  alawiU  heir  or  heirs,"  die  estate  should  go  to  the  chil- 
dren of  his  daughter,  it  was  hddf  that  the  words  knefid  heir  or  hmn  were  used 
in  the  limited  sense  of  dtild  or  heir  of  the  bod^  at  the  time  of  the  son's  death. 

Upon  the  death  of  the  son,  without  issue,  the  estate  of  the  daughtei's  cUldren 
eonld  be  sustained  as  being  taken  by  an  executory  derise. 

A  fee  may  thus  be  limited  after  a  fee. 

A  oonTeyanoe  by  the  son  before  his  death  could  not  destroy  or  aflfbct  the  estate 
limited  to  the  children. 

The  estate  thus  created  is  not  without  our  statute  against  perpetuities. 

APPEAL  from  the  Randolph  Circuit  Court 

Perkins,  J. —  Suit  by  Alexander  and  Paulina  3Rller^  TVesdby, 
against  Julietta  and  James  Jones^  to  recover  real  estate.    Be- 
cevery  by  the  plaintifis. 

The  suit  tarns  upon  the  construction  of  the  will  of  Front- 
cis  Stephen. 

By  the  first  item  of  his  will  he  directs  the  burial  of  his 
body. 

By  the  second,  he  directs  the  payment  of  his  debts. 

By  the  third,  he  gives  all  his  real  and  personal  estate, 
after  payment  of  debts  and  expenses,  ''to  Samuel  Stephen^ 
my  son,  with  the  following  exceptions,  viz.:  I  give  to 
Paulina  Miller  and  Alexander  Miller^  the  heirs  of  Hiancg 
Miller,  my  daughter,  one  dollar  each."  He  then  gives  a 
small  sum  to  each  of  his  other  five  children,  and  adds,  "I 
farther  direct  that  if  the  aforesaid  Samuel  Stephen,  my  son, 
should  decease  without  a  lawful  heir  or  heirs,  that  all  that 
part  of  my  estate,  both  real  and  personal,  set  off  for  the 
said  Samuel  Stephen,  my  son,  shall  be  divided  in  equal 
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KoT.  Tenn,   shares  between  the  aforesfidd  Paulina  1/RUer  and  Alexa/Kdcr 

*^^*      MiUer^  the  heirs  of  Nancy  -Mttfer,  my  daughter." 

JomM  Samuel  Stephen  entered  upon  the  land  sued  for,  imder 

Miium.     the  will,  and  sold  and  conveyed  it  to  Julietta  and  Jimes 

Jones,  and  soon  afterwards  died,  leaving  no  child  or  heir  of 

his  body. 

In  his  will,  the  testator  used  the  words  ^Mawful  heir  or 
heirs,"  in  the  limited  sense  of  child  or  heir  of  the  body  of 
said  Samuel  Stephen  at  the  time  of  his  death.  This  is 
manifest  from  the  fact  that  the  heirs  of  his  sister,  to  whom 
the  devise  over  was,  were  his  heirs  in  the  general  sense  of 
the  word. 

Such  being  the  case,  the  estate  in  those  children  conld 
be  sustained  as  being  taken  by  an  executory  devise.  A 
fee  may  be  thus  limited  after  a  fee.  See  3  GreenL  Croise, 
top  p.  441;  Nightingale  v.  Burrellj  15  Pick.  104;  Ander- 
son V.  Jacksonj  16  John.  382;  1  Hill,  on  Real  Prop.  635; 
Eichelberger  v.  Bumitz,  9.  Watts,  450. 

In  Hileman  v.  Bonsloughj  13  Penn.  St  R.  344,  Chief 
Justice  Gibson  says :  ^*  In  a  will,  the  legal  force  of  the  word 
heirs  may  be  controUed  by  the  context,  evincing  such  a 
demonstrative  intention  to  misapply  it,  as  cannot  be  mis* 
taken;  in  an  executed  conveyance,  never." 

The  conveyance  made  by  Samuel  Stephen  cannot,  we 
think,  have  any  influence  upon  the  decision  of  the  canse. 

"An  executory  devise  cannot  be  prevented  or  destroyed 
by  any  alteration  whatever  in  the  estate  out  of  which,  or 
after  which,  it  is  limited,  unless  it  be  an  estate  tail."  Whart 
Die,  tit.  Executory  Devise. — Walker's  Am.  Law,  3d  ed, 
p.  301. 

An  estate  tail  might  be  cut  off,  at  common  law,  by  a 
conveyance  after  issue  bom,  not  before.  After  the  statute, 
de  donis^  it  was  held,  in  TaUarum^s  Case^  that  such  au 
estate  might  be  barred  by  fine,  recovery,  and  lineal  warranty 
with  assets,  &c.;  but  by  these  methods  alone. 

It  was  enacted  by  statute,  in  the  3d  and  4th  Wm.  IV.,  that 
such  an  estate  might  be  barred  by  deed.  See  2  Blacks. 
Comm.,  ch.  7.     In  this  case  there  was  no  issue  born. 

The  proceedings  by  fine  and  recovery,  and  the  doctiines 
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of  lineal  and  collateral  wairanty,  in  their  original  forms,   ^▼^  Ttm, 
are  not  known  to  our  law.    2  Bonv.  Die.,  p.  642^    4  Kent,      ^^^* 
p.  469,  note  c.  Thb  Arbsb- 

The  statate  of  Wbq.  IV.,  is  not  in  force  here,  Comf/"*' 

The  estate  created  by  the  executory  devise,  was  not, 
withont  the  statate  of  this  state,  against  pecpetuities.  1 
R.  S.  p.  238. 

Per  Curiam* — The  judgment  is  affirmed  with  costs. 

O.  P.  Morton  and  W.  A.  PeelUj  for  the  appellants. 

SL  Ch^ove  and  X  Broum^  itx  the  appellees. 


tM    108 


«•-•>- 


The  Anderson  Bridge  Company  v.  Appleoate  and 

Another. 

To  Uj  A  prop«r  fonndfttion  for  teoondury  evidence,  h  miut  be  shown  thM  the 
original  writing  is  lost,  or  destroyed  bj  time,  mittake,  or  accident,  or  is  in  • 
tbe  hands  of  tiie  adyerse  pftrty,  who  has  had  doe  notice  to  prodnoe  it  on  the 
trial. 

Error  in  ezdnding  sndi  eridence  cannot  be  examined  b j  the  Snpreme  Oonrt, 
nniess  the  record  show  a  motion  for  a  new  trial 

APPEAL  from  the  Perrif  Circuit  Court.  Tuesday, 

Davison^  J. — The  appellees,  who  were  the  plaintiffii, 
brought  an  action  against  The  Anderson  Bridge  Company^ 
upon  two  promissory  notes,  each  for  tbe  payment  of  700 
dollars,  and  each  of  which  bears  date  October  1, 1854. 

Defendants,  in  their  answer,  aver  substantially  that,  in 
the  year  1854,  they  entered  into  a  written  contract  with  the 
plaintiffs,  whereby  they  agreed  to  construct  a  bridge  across 
Anderson  River^  in  Perrp  county,  according  to  a  plan 
famished  by  them,  the  sufficiency  of  which  they  gnaran- 
tied,  and  for  the  construction  of  which,  in  accordance  with 
such  plan,  the  defendants  agreed  to  pay  the  plaintifb 
4/tOO  dollars;  tiiiat,  under  this  contract,  the  plaintifis  com- 
menced the  work,  and  during  tbe  progress  of  it  the  de- 
fendants paid  them  the  whole  consideration  stipulated  in 
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Not.  Term,   the  contract,  save  the  several  amoiintB  specified  in  the 

^^^*      notes  in  suit.     The  answer  avers  that  plaintiflb  constructed 

Thb  AiTDBB-  the  bridge  on  the  plan  by  them  furnbhed;  but  the  same,  as 

CoMPAHT    constructed,  is  not  a  good,  substantial,  strong  bridge;  but, 

Appubgatb   ^^  ^^^  contrary,  is  defective  and  weak-^HSo  much  so  that 

defendants  have  been  compelled  to  expend  a  large  sum, 

viz.,  700  dollars,  in  erecting  and  placing  hog-chains  and 

stays  across  said  bridge,  and  placing  wooden  bents  under 

it,  to  prevent  the  same  from  falling  down,  &c. 

To  this  the  plaintiffs  replied,  inter  dia^  that  at  the  time 
of  the  execution  of  said  notes,  the  defendants  inspected 
the  bridge,  and  received  it  from  the  plaintiffs  as  cempleted 
and  finished  according  to  the  terms  of  said  written  con- 
tract, and  executed  the  notes  sued  on,  in  full  and  final 
settlement  of  all  matters  in  controversy  between  the  parties 
in  relation  to  the  construction  of  the  bridge ;  and  that  de- 
fendants then  and  there,  with  the  consent  of  the  plaintifib, 
canceled  and  destroyed  the  aforesaid  written  contact, 
and  the  same  was,  by  agreement  of  the  parties,  to  be 
thereafter  inoperative. 

There  was  a  verdict  in  favor  of  the  plaintifib  for  1,694 
dollars,  the  full  amount  of  the  notes  and  interest,  upon 
which  the  Court  rendered  judgment,  &c* 

The  record  contains  a  bill  of  exceptions,  wherein  it  is 
shown  that,  upon  the  trial,  the  defendants  offered  in  evi- 
dence a  true  copy  of  the  written  contract  referred  to  in  the 
pleadings ;  but  the  Court  refused  their  offer,  on  the  ground 
that  the  original  contract  had  been  burned  with  their 
consent. 

The  rule  seems  to  be,  that  in  order  to  lay  a  proper  foun- 
dation for  secondary  evidence,  it  must  be  shown  that  the 
original  writing  was  lost,  was  destroyed  by  time,  mistake, 
or  accident,  or  was  in  the  hands  of  the  adverse  party,  who 
had  due  notice  to  produce  it  on  the  trial.  2  Phil.  Ev.,  4 
Am.  ed.,  516,  et  seq^  and  cases  there  cited.  This  doctrine 
has  been  fully  recognized  in  this  Court.  Thus,  in  Spetr  v. 
Speer^  7  Ind.  R.  179,  it  was  held  that  proof  of  the  contents 
cannot  be  permitted,  if  the  deed  has  been  surrendered  or 
destroyed  by  the  party's  own  voluntary  act  or  condoct 


OP  THE  STATE  OP  INDIANA.  341 

Bee,  also,   Thompson  v.   HUmpsonj  9  id.  S23;   SnUth  v.   Not.  Term, 
Reed,  7  id.  243.  ^^^* 

If  these  expositions  of  the  law  be  correct,  and  we  think     Wilson 
they  axe,  the  decision  of  the  Circuit  C!ourt  cannot,  in  this  Thb  State. 
instance,  be  held  erroneons. 

But  it  is  insisted  that,  though  the  Court  below  may  have 
committed  the  alleged  error,  still,  there  being  no  motion 
for  a  new  trial,  such  error  is  not  examinable  in  this  Court. 
This  position  is  well  taken.  The  eighth  statutory  cause 
for  a  new  trial  is  ^' error  of  law  occurring  at  the  trial,  and 
excepted  to  by  the  party  making  the  application.  2  R.  S. 
p.  117,  §  352.  Under  this  provision,  we  have  repeatedly 
decided  that  errors  in  rejecting  proper,  or  giving  improper, 
testimony,  cannot  be  assigned  in  the  Supreme  Court, 
unless  the  record  shows  affirmatively  that  such  errors,  upon 
motion  for  a  new  trial,  were  pointed  out  in  the  lower 
Court  The  State  v.  SwarU,  9  Ind.  R.  221^-ir^9i^  v. 
LawsoUj  at  the  last  term  (1).  The  latter  case  is  decisive 
of  the  point  under  consideration.    Perk.  Pr.  308,  ei  seq. 

Per  Curiam. — The  judgment  is  affirmed  vdth  5  per  cent, 
damages  and  costs. 

A.  L.  Robinson  and  D.  T.  Laird,  for  the  appellants. 

L.  Q.  DeBrtder  and  jB.  SmUh,  for  the  appellees. 

(i;  IS  Ind.  B.  675. 


^9m  * 


Wilson  and  Others  v.  The  Stxtb  on  the  relation  of 

Lashley. 

Where  a  oonstoUe  attached  certain  property  and  placed  it  m  the  keeping  of  A,^ 
and  taxed  the  expense  of  keeping  it  with  the  coets,  and  collected  the  amount, 
hot  fiiikd  to  paj  it  over  to  ui.,  it  waa  Kdd,  that  A,  could  not  hare  an  action 
upon  his  bond  to  TecoTer  it 

APPEAL  from  the  Wayne  Circuit  Court  Wtd^tday, 

Davison,  Jir^^This  was  an  action  commenced  before  a 
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Nor.  Term,  jastioe  of  the  peacCy  against  WUson^  a  constable^  and  his 
^^9*      sureties,  on  his  official  bond.     The  bond  is  tbas  con^- 
Wzuow     tioned :  ''  K  the  said  WUsan  will  safely  keep,  and  pnno 
Thb  Statb.  tually  pay  over  to  the  proper  persons  or  authmty,  all  mo- 
neys which  he  shall  receive  or  collect,  or  which  shall,  in 
anywise,  come  into  his  bands  by  virtue  of  his  office,  and 
shall  in  all  other  respects  discharge  all  his  duties  as  soch 
constable,"  then  the  obligation  was  to  be  void,  &c 

The  breach  assigned  is,  that,  by  virtue  of  a  writ  of  at- 
tachment, at  the  suit  of  John  3L  Maxwellj  against  one 
Lewis  G.  CoUins^  the  said  Wilson^  as  constable,  seized  one 
hundred  and  twenty  head- of  sheep,  the  property  of  Cbfitru, 
which  he^  the  constable,  placed  in  the  custody  and  caie  of 
one  Charles  May^  to  be  by  him  kept  and  maintained,  and 
that  he,  May^  did  keep  and  maintain  them  for  the  space  of 
twenty  days,.for  which  care  and  maintenance  he  was  en* 
titled  to  at  least  20  dollars,  as  costs,  chargeable  in  said  at- 
tachment suit,  and  therein  taxed  as  costs. 

It  is  averred  that  May^  on  the  16th  of  December^  1856, 
assigned  his  claim  thus  stated  to  Alfred  LcLsUey^  the  rela- 
tor, who,  before  the  commencement  of  this  suit,  demanded 
it  of  the  constable. 

The  justice  gave  judgment  for  the  defendants,  and  the 
plaintiff  appealed. 

In  the  Circuit  Court,  there  was  a  finding  in  favor  of  the 
plaintiff,  and  the  Court  having  refused  a  new  trial  rendered 
judgment,  &c. 

The  evidence  shows  that  May^  before  the  sheep  were 
delivered  to  him,  asked  Wilson^  the  constable,  where  he, 
May^  would  get  hb  pay  for  keeping  them,  when  Wilson 
replied  that  the  law  allowed  for  such  keeping,  and  that  he 
would  tax  it  up  with  the  costs;  and  that  to  an  execution 
issued  upon  a  judgment  in  said  attachment  suit,  Wilson^ 
the  constable,  made  the  following  return:  "I  return  this 
execution,  having  levied  on  one  hundred  and  twenty  head 
of  sheep,  and  having  kept  the  same  for  twenty  days,  feed- 
ing them  on  coAi.  For  keeping  sheep,  20  dollars.  Service, 
28  cents.  Mileage  and  return,  85  cents.  Advertising,  15 
cents.    The  whole,  21  dollars,  28  cents.    Edwin  J2. 
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constable.''     And  farther,  it  was  proved  that  Maxwell^  the   Not.  Term, 
plaintiff  in  the  attachment  suit,  paid  the  constable  the       ■^^^' 
costs  for  keeping  the  sheep.  Wilsox 

Upon  this  evidence,  Map,  having  at  the  instance  of  the  ths  Statb. 
constable  taken  and  kept  the  property,  is,  no  doubt,  entitled 
to  a  compensation;  but  the  inquiry  arises — ^is  he  so  enti- 
tled against  the  constable  and  his  sureties?  Here  the  pro- 
perty was  seized  by  writ  of  attachment,  and  the  statute  in 
reference  to  that  writ  provides,  whether  the  proceeding  be 
instituted  in  the  Circuit  Court,  Common  Pleas  Court,  or 
before  a  justice,  that  ''the  necessary  expense  of  keeping 
the  attached  property"  shall  be  allowed  to  the  officer  who 
executes  the  writ,  "to  be  paid  by  the  plaintiff,  and  taxed 
in  the  costs."    2  R.  S.  pp.  67,  72,  §§  174, 196. 

Under  these  provisions,  it  is  evident  that  the  expenses  of 
keeping  such  property  must  be  allowed  ''and  taxed  in  the 
costs,"  to  the  officer  who  levies  the  attachment.  And  the 
result  seems  to  be,  that,  in  point  of  law,  the  costs  thus 
taxed  up  are  his  own,  and  that  he  may  dispose  of  them  at 
his  option.  If  this  exposition  be  correct,  and  we  think  it 
is,  the  state  in  the  present  case,  having  founded  her  action 
upon  the  constable's  official  bond,  cannot  recover;  because 
in  favor  of  May,  who  kept  the  property,  the  law  did  not 
authorize  any  taxation  of  costs.  Indeed,  he  was  the  nlere 
employ^  of  the  constable,  who  was  personally  liable  to  him 
for  the  service  which  he  performed.  And,  consequently, 
the  failure  of  that  officer  to  pay  over  to  May,  constituted 
no  breach  of  the  condition  of  the  official  bond. 

Per  Curiam. — The  judgment  is  reversed  with  costs.     , 
Cause  remanded,  &c. 

O.  P.  Morton  and  X  F.  Kibbey^  for  the  appellants. 

M.  Wilson  and  (X  H.  Burclienal,  for  the  state. 
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Not.  T6niiy 

1^^'  WoRTHiNOTON  and  Another  v.  Black. 


WOBTRIKO- 
TOK 

T.  A  wager  npon  the  lesiilt  of  an  election  being  lllegel;  the  Conrts  will  not  nd 

Black.  Hi^  winner  in  reooTering  it  in  an  action  against  the  stakeholder. 

Wedneadag,         APPEAL  from  the  Fountain  Court  of  Common  Pleas. 

Davison,  J. — The  appellants,  who  were  the  plaintiflb, 
brought  an  action  against  Blackj  to  recover  a  certain 
amount  of  money  deposited  with  him  as  a  stakeholder 
upon  a  wager  on  the  result  of  an  election  for  Congress  in 
the  eighth  congressional  district  in  Lidiana.  The  issues 
were  tried  by  the  Court,  and  found  for  the  plaintifis;  and 
the  Court,  having  refused  a  new  trial,  rendered  judgment, 
&c. 

The  facts  were  these:  The  plaintiffs,  on  the  4th  of  Jti/^, 
1856,  deposited  with  the  defendant,  as  a  stakeholder,  100 
dollars,  as  a  wager  on  the  result  of  an  election  for  Congress 
in  said  district,  at  which  election  James  Wilson  and  Daniel 
W.  Voorhees  were  the  opposing  candidates,  against  100 
dollars  then  deposited  with  defendant,  as  such  stakeholder, 
by  one  Joseph  Ogden  The  plaintifis  and  Ogden  directed 
the  defendant,  if  Wilson  was  elected,  to  pay  the  entire 
amount,  200  dollars,  to  the  plaintijSs,  but  in  case  Voorhees 
was  elected,  he,  defendant,  was  directed  to  pay  the  same 
to  Ogden*  After  the  election  had  occurred,  and,  as  the  re- 
sult, it  had  become  known  that  Wilson  had  been  elected, 
Ogden  told  the  defendant  not  to  pay  over  the  money  which 
be,  Ogden^  had  deposited,  until  he  '<saw  whether  the  bet 
had  been  fairly  won,  or  until  he  had  seen  whether  the  elec- 
tion had  been  contested." 

The  money  deposited  by  the  defendant  has  not  been 
paid  over,  though  the  election  has  never  been  contested. 
The  evidence  shows  that  Ogden  directed  the  defendant  to 
pay  over  to  the  plaintiffs  the  money  deposited  by  them, 
which  he  accordingly  did;  so  that  the  present  suit  is  for 
the  recovery  of  that  deposited  by  Ogden^  which  the  de- 
fendant still  retains  in  his  possession. 

It  has  been  often  decided  that  wagers  upon  the  result  of 


Black. 
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an  election  are  against  the  principles  of  sonnd  policy,  and   Hot.  Term, 
consequently  illegal ;  and  being  thus  illegal,  Courts  will       ^^^' 
not  aid  the  Tvinner  in  the  recovery  of  the  wager  from  the  Wobthiko- 
loser,  nor  will  they,  if  the  loser  has  Tolnntarily  paid  the      _,  y. 
wager,  entertain  an  action  in  his  favor  to  compel  the  win- 
ner to  repay  it.    Either  party,  even  the  loser,  may  recover 
the  amount  he  has  deposited,  whether  the  wager  or  event 
has  been  decided  or  not,  provided  he  demand  the  return  of 
his  stake  before  the  money  has  been  actually  paid  over, 
after  the  eveut,  to  the  winner.    Bunn  v.  Rikety  4  Johns. 
426. — Yeaies  v.  Footj  12  id.  h — Ftybatgtr  v.  Simpson,  11 
lod.  R.  59. — Chit,  on  Cent.  621,  and  authorities- there 
cited. 

These  principles,  when  applied  to  the  case  before  us,  at 
once  show  that  the  plaintiffi  are  not  entitled  to  recover, 
because  they  base  their  action  upon  a  contract  with  a 
stakeholder,  which  was  illegal  and  void,  as  being  against 
public  policy;  and,  as  we  have  seen.  Courts  will  not  lend 
their  aid  to  any  one  who  founds  his  claim  or  cause  of 
action  upon  such  a  contract  i)e  Qrooi  v.  Vcm  Duzen,  20 
Wend.  393.— 20  Veim.  R.  189.— 6  DaU.  299.-6  Ind.  R. 
353. 

Tme,  either  party  to  the  wager,  while  the  money  depo- 
sited by  him  remains  in  the  hands  of  the  stakeholder,  may 
sue  for  and  recover  it;  because  the  suit,  in  that  case,  would 
not  be  on  the  contract  of  wager,  but  would,  in  effect,  be  a 
disaffirmance  of  it.  And  the  contract  being  so  disaffirmed, 
the  party  may  well  maintain  an  action  against  the  stake- 
holder, as  for  money  had  and  received  for  his  use.  But 
here,  the  plaintiffs  having  received  the  amount  which  they 
deposited,  sue,  as  winners,  for  that  deposited  by  Ogderij 
and  thus  affirm  the  contract.  Their  suit,  thus  instituted, 
is  founded  upon  an  illegal  contract,  and  cannot,  therefore, 
be  sustained. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  Ristine^  for  the  appellants. 

j9f.  M.  MUfordj  for  the  appellee. 
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HioGiNs  V.  Miner  and  Another. 


The  Same  v.  Miller. 


The  judgments  in  these  cases  were  aAmed  npon  the  antfaorify  of  R^  r. 

Adamt,  11  Ind.  B.  199. 


Wednetdag, 


APPEAL  from  the  Wapne  Circnit  Court 

Per  Curiam* — Suit  by  the  appellees  against  the  appel* 
lant,  Samuel  &  Biggins  and  William  W.  Higgins.  As  to 
William  W,^  process  was  returned  '^not  found." 

Samuel  &  answered,  amongst  other  things,  that  said 
William  TF.,  on,  &c.,  at,  &c,  '^  unlawfully  made  a  certain 
lottery  to  be  drawn  in  said  state  of  BuHanOj  for  a  divisimi 
of  personal  and  real  property,  to-be  determined  by  chance, 
said  lottery  not  being  authorized  by  law,  and  the  said 
plaintiffs  well  knowing  the  purposes  of  said  WUHam  W. 
Higgins  in  making  said  lottery,  and  that  said  Biggins  was 
making  said  lottery,  in  furtherance  thereof  assisted  him, 
the  said  William^  in  preparing  said  lottery  and  arranging 
the  grounds  in  and  about  the  same,  in  consideration  of 
which  service  so  rendered  as  afojresaid,  and  materiab  fur- 
nished, the  said  note  was  given,  and  tot  no  other  or  di&r- 
ent  consideration;  wherefore,"  &c 

.A  demurrer  was  sustained  to  this  answer,  and  exception 
taken. 

Final  judgment  was  rendered  for  the  plaintiffs  against 
Samuel  &,  and  he  appeals  to  this  Court. 

The  point  raised  is  as  to  the  sufficiency  of  the  answer. 
The  question  involved  in  the  answer  is  fully  discussed  in 
the  case  of  Biggs  v.  AdamSj  11  Ind.  R.  199,  and,  according 
to  the  principle  decided  in  that  case,  the  answer  is  not 
sufficient. 
•    The  judgment  is*  affirmed  with  costs. 

W.  A.  Bicklej  for  the  appellant. 

J.  Perrpj  for  the  appellees. 
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Not.  Term, 
Hamilton  and  Another,  Administrators,  v.  The  Grand        1oO^» 

Rapids  and  Indiana  Railboad  Company.  Hamilton 

▼. 
Ths  Grand 
Rapidb,  &c.. 
The  judgment  in  this  case  was  rerersed  npon  the  authority  of  Prite  r.  the  Bailko'd  Co. 

same  company,  atUe,  58. 

APPEAL  from  the  Lagrange  Court  of  Common  Pleas.  ^^^> 

Per  Curxam^ — This  was  a  suit  upon  a  claim  filed  against 
the  estate  of  Robert  Hamilton^  deceased.  The  claim  is 
thus  stated: 

*' Estate  of  Robert  Hamilton^  deceased,  to  The  Gramd 
Rapids  and  Indiana  Railroad  Company^  Dr.  February  28, 
1854.  To  amount  of  his  subscription  to  the  capital  stock 
of  said  company,  this  day  payable  in  land.     $500." 

Demurrer  to  the  complaint  overruled,  but  no  exception 
taken. 

Defendants  answered  in  fourteen  paragraphs,  to  twelve 
of  which  demurrers  were  sustained;  but  no  exceptions 
taken. 

The  issues  were  submitted  to  a  jury,  who  found  for  the 
plaintiffs;  and  the  Court,  having  refused  a  new  trial,  ren- 
dered judgment,  &c. 

The  evidence  shows  that  the  company  organized  under 
the  general  railroad  law  in  Januaryy  1854,  and  that  in  Oc* 
toberj  in  the  same  year,  its  directors  ^'resolved  that  an  as- 
sessment of  10  per  cent,  per  month  be  and  is  hereby  made 
on  aU  unclosed  subscriptions  to  the  capital  stock  of  the 
company,  and  that  the  same  be  demanded  and  collected 
by  the  proper  officers." 

This  resolution  with  other  orders  of  the  directors  being 
in  evidence,  the  defendants  offered  to  prove,  by  a  witness 
on  the  stand,  that  all  the  orders  purporting  to  have  been 
made  by  the  board  of  directors  of  said  company,  and  read 
in  evidence  to  the  jury,  were  passed  and  approved  by  three 
directors  only,  and  when  three  and  no  more  were  in  ses- 
sion. This  offer  was  refused,  and  tiie  defendants  excepted. 
The  proof  should  have  been  admitted.  See  IMce  v.  2%e 
Grand  Rapids^  8fc,^  Railroad  Co^  at  the  last  term  (1). 
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Not.  Tem^        Upon  the  authority  of  the  case  cited,  the  judgment  nrast 

^^^*       be  reversed. 
Hatwobxh       The  judgment  is  reversed  with  costs.     Cause  remanded, 


T. 


Thb  Jmre-    &c- 
ri02r  Rail- 
road €k>. 


Tiow  Rati.       ^  EUison,  for  the  appeUants. 


(I)  Ante,  58. 


Hayworth  r.  The  Junction  Railroad  Company. 

Snit  npon  a  Bnbscription  of  stock  to  be  paid  in  labor  and  materials  within  two 
yean  from  the  first  election  of  directors;  otherwise,  payable  in  cash.  Tbe 
first  paragraph  of  the  complaint  alleged  neglect  and  refusal  to  pedbim 
labor,  &c.,  for  two  years,  &c. ;  that  more  than  three  years  had  elapsed,  Ac, 
whereby,  and  by  reason  of  such  refnsal,  the  amount  subscribed  had  become 
due  in  cash.  General  denial,  and  special  paragraphs  ayerring  that  the  sab- 
Bcription  was  made  under  the  original  charter  of  the  company,  and  afior- 
wards  the  company  consolidated  with  another  company,  and  that  defeadut 
had  never  assented  to  the  consolidation.  General  reply  that  defendant,  be- 
fore suit,  had  assented,  &c.  Demurrer  orermled.  The  second  pangraph 
of  ihe  complaint  was  admitted  to  be  good. 

Hdd,  1 .  That  the  demurrer  reached  back  to  the  complaint^  a«  a  whole,  and  is 
the  complaint  contained  a  good  paragn^h,  the  demurrer  was  properly  o've^ 
ruled. 

2.  That  the  first  paragraph  of  the  complaint  was  good  after  Terdict,  as  under 
its  ayerments  a  demand  for  the  labor,  &c.,  mig^t  be  proTed,  if,  indeed,  sack 
proof  was  at  all  necessary. 

3.  A  verdict  against  the  defendant  in  such  case  for  the  amount  Bubscribed,  in 
cash,  is  fully  supported  by  proof  that  he  assented  to  the  consolidation,  and 
made  payments  upon  his  subscription  subsequently  thereto,  and  Hmt  be  bad 
refused  to  perform  the  labor,  &c.    The  written  subscription  proved  itself. 

Where  the  charter  under  which  a  subscription  was  made  provided  that  sub- 
scriptions should  be  collected  without  relief,  &c.,  and  suit  is  brought  upon 
the  subscription,  after  a  consolidation  with  another  company,  judgment  ii 
properly  rendered  without  relief,  &c. 


Wednetday, 
December  7. 


APPEAL  from  the  Union  Cirouit  Court 

Perkins^  J. — Suit  upon  two  several  subscriptions  of 

stock  in  the  Junction  Railroad  Ckmpany^  the  terms  of 

which  were  as  follows: 
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"  We,  whose  names  are  hereto  subscribed,  do  each  agree   Not.  Term, 
to  take  the  number  of  shares  set  opposite  our  names,  of      ^^^' 
the  capital  stock  of  the  Jtmctian  RaUroad  Company ^  at  50  Hatwobtb 
dollars  for  each  share,  to  be  paid  in  labor  or  materials,  to    Thx  Juko 
be  applied  to  the  construction  of  the  road,  under  the  direc-  "^^ici^ 
tion  oFthe  directors  and  upon  the  estimates  of  the  engi- 
neer, within  two  years  from  the  first  election  of  directors* 
A  fiulure  to  perform  the  work  or  deliver  the  materials,  as 
above  specified,  shall  render  this  a  cash  subscription,  and 
the  amount  subscribed  shall  be  paid  on  the  same  terms  as 
stock  subscribed  to  be  paid  in  money. 


Names. 
Laban  Haywortk. 


No.  shares. 
5 


Amount. 
$250. 


"We,  whose  names  are  hereunto  subscribed,  do  each 
agree  to  take  the  number  of  shares  set  opposite  to  our 
names  of  the  capital  stock  of  the  Junction  RaUroad  Gom^ 
pony,  chartered  by  the  legislature  of  hidiana^  at  50  dollars 
for  each  share,  to  be  paid  in  cash  to  the  treasurer  of  said 
company,  at  such  times  and  in  such  sums  as  the  board  of 
directors  of  said  company  shall  require.  Provided,  that 
not  more  than  20  dollars  shall  be  required  on  each  share 
the  first  year,  nor  more  than  20  dollars  on  each  share  the 
second  year — ^the  whole  amounts  to  be  paid  within  three 
years  from  the  first  of  August^  1852. 


Names. 
Laban  Hayworth, 


No.  shares. 
1 


Amount. 
$60," 


There  are  two  paragraphs  in  the  complaint,  one  upon 
each  of  the  subscriptions. 

The  first  alleges  that  the  defendant,  for  the  two  years 
next  succeeding  the  election  of  directors,  wholly  neglected 
and  refused  to  perform  the  labor  and  furnish  the  materials, 
and  that  more  than  three  years  had  elapsed  since  said  elec- 
tion, whereby,  and  by  reason  of  the  refusal  to  perform  the 
work,  &C.,  said  amount  subscribed  had  become  due  in 
cash. 

The  paragraph  upon  the  second  subscription  is  admit- 
ted to  be  valid;  no  question  arises  upon  it,  and  it  will  not 
be  set  out* 

The  defendant  answered  by  the  general  denial,  and  sev* 
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Kov.  Terai,  eral  special  paragraphs  setting  forth  that  the  subscriptions 
^^^'  of  stock  sued  on  were  to  the  Jknction  Railroad  Compam^^ 
Hatwobi^h  under  its  original  charter,  for  a  road  between  certain 
Thb  Juiro-  points;  that  afterwards  said  Junction^  and  a  certain  other 
^oId^Co^  railroad  company  consolidated,  under  the  px>vi&ions  of  the 
Revised  Statutes,  in  such  case  made  and  provided,  for  the 
purpose  of  extending  the  road  of  the  Juw^km  company 
to  Indianapolis  (the  Junction  RaUroad  Company  being  re- 
tained as  the  name  of  the  consolidated  company),  and 
that  he,  the  defendant,  had  never  assented  to  the  consoli- 
dation. 

General  reply,  that  the  defendant,  before  the  commence- 
ment of  this  suit,  had  assented  to  the  consolidation. 

Demurrer  to  the  reply  overruled,  and  exception  taken. 

The  defendant  contends  that  the  demurrer  to  the  reply 
reached  back  to  the  complaint;  that  the  first  paragraph  of 
that,  is  bad  for  failing  to  aver  a  demand  of  the  work,  &cc^ 
mentioned  therein;  and  that  the  demurrer  should  have 
been  sustained  as  applicable  to  it. 

The  demurrer  reached  back  to  the  complaint  as  a  whole, 
and,  as  it  contained  one  good  paragraph,  a  demurrer  to  it 
as  a  whole  was  necessarily  overruled.  And  the  first  para- 
graph, it  may  be  remarked,  is  good  after  verdict,  as  under 
its  averments  a  demand  might  properly  be  jvoved,  if,  in- 
deed, such  proof  was  necessary. 

There  was  a  trial  of  the  issues  of  fact  by  the  Court; 
judgment  for  the  plaintiffs  for  350  dollars,  to  be  collected 
without  relief,  &c. 

It  is  urged  that  the  judgment  is  not  supported  by  proof 

The  evidence  is  clear  that  the  defendant  assented  to  the 
consolidation  and  merger  into  one,  of  the  two  railroad 
companies  named  in  the  answer.  He  even  made  a  pay- 
ment on  his  subscription  after  he  knew  of  the  consolida- 
tion. The  written  subscription  proved  itself,  and  it  ap- 
pears that  he  had  refused  to  perform  the  work  mentioned 
in  it  Perhaps  he  was  bound  to  show  an  offer  to  perform 
and  furnish. 

It  is  contended  that  the  judgment  is  for  too  much. 
The  amount  of  the  subscriptions  was  300  dollars ;  20  dol- 
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lara  were  paid,  leaving  280  dollars.    The  Court  allowed   Nor.  Tenn, 
about  four  years'  interest.    We  eannot  say  that  this  was      ^°^^* 
enoneons.     The  payments  of  stock  would  draw  interest       ^^ 
after  refusal  to  pay  as  they  became  due.  Thusbii bb. 

It  is  objected  that  the  judgment  is  to  be  collected  with- 
out relief,  &x;.;  but  the  charter  under  which  the  subscrip- 
tion was  made,  provided  that  all  subscriptions  under  it 
should  be  thus  coUected;  and  the  consolidated  company 
collected  the  sums  subscribed  according  to  the  terms  of 
the  original  subscription. 

Pet  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

J.  &  Reid  and  X  F.  Gardner ^  for  the  appellant. 

J.  C.  Mcintosh^  for  the  appellees. 


•%•  ■ 


Hill  and  Another  v.  Thuermeb. 

APPEAL  from  the  Ohio  Circuit  Court  WednuAn, 

Perkins,  J. — Suit  upon  a  promissory  note. 

Answer,  that  the  note  was  given  by  defendant  ^o  John 
Sexton^  in  part  consideration  for  Bicha/rd  E.  8chroeder*s 
patent  improvement  for  burning  Ume,  for  the  territory  of 
the  county  of  OAio,  in  the  state  of  Indiana;  and  the  said 
John  Seztonj  at  the  date  of  said  note,  conveyed  the  right 
of  said  patent  improvement,  for  said  county  of  OAto,  by 
deed,  a  copy  of  which  is  filed  herewith,  to  defendant  and 
one  John  M.  Scott.  And  the  defendant  avers  that  said 
deed  contains  no  description  or  specification  of  said  im- 
provement, so  that  it  can  be  known  in  what  it  consists; 
wherefore,  &c 

The  deed  describes  the  thing  conveyed  as  being  ^'  Rich- 
ard  E.  Schroeder^s  patent  for  an  improvement  for  burning 
lime,  for  which  letters  patent  were  granted  on  the  6th  day 
of  Ma^f  1851,  securing  to  him/'  &c. 

A  demmier  was  overruled  to  the  answer,  and  it  was 
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FlTLLBH- 

WIDSB 

T. 

Satlbb. 


Not.  Term,   held  a  good  bar  to  the  action,  because  the  deed  did  not 
_..__!__  contain  the  specifications  of  the  patent. 

It  was  no  bar.  The  deed  sufficiently  identified  the 
thing  sold.  That  was  all  that  was  required.  If  the  pnr^ 
chaser  wanted  a  copy  of  the  specifications^  he  could  send 
to  the  patent  office  and  get  them. 

Per  Owrianu — The  judgment  is  reversed  with  costs. 
Cause  remanded,  && 
A»  C.  Downey  and  1£  A»  Downey^  for  the  appellants. 


■  •#• » 


Wood  and  Wife  v.  Wilkinson  and  Wife. 


Deeeaiber7, 


APPEAL  from  the  FrankHn  Court  of  Common  Pleas. 

Per  Curiam. — This  was  an  application  for  partition  of 
real  estate.  Partition  ordered,  and  commissioners  ap- 
pointed to  make  it.  No  report  by  commissioners.  From 
the  order  of  partition  this  appeal  was  taken. 

The  appeal  does  not  lie  from  such  order.  Griffin  v. 
Griffin,  10  Ind.  R.  170  (1). 

The  appeal  is  dismissed. 

G.  Holland,  for  the  appellants. 

L.  Barbour  and  J.  D.  Howland,  for  the  appellees. 


Cl)  See,  also,  S  B^  8.  p.  880,  f  8;  7  Bid.  B.  845,  5S4;  8  id  8S5, 877, 416; 
9  ttf.  S38,  828. 


^  » 


FULLENWIOER  «.   SaYLER. 


KCIHOtT  7« 


We 

l/CCCIHOtT 


APPEAL  from  the  Jasper  Court  of  Common  Pleas. 
Per  OurianL — No  errors  being  assigned  in  this  case,  ihe 
appeal  is  dismissed  at  the  cost  of  the  appellant. 
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Not.  Teim, 
Thb  New  Albany  and  Salem  Railroad  Company  v.        1859. 


O'Daily  fuid  Wife.  Cubbbelt 

T. 
•  WlVB. 

APPEAL  from  the  T\ppecanoe  Circuit  Conrt.  Wedneadiw 

Perkins,  J. — This  was  a  proceeding  for  the  assessment  Dtce»itul, 
of  damages  occasioned  by  the  laying  of  a  track  of  the 
New  Albany  and  Salem  Railroad.  The  track  was  laid  in 
a  public  street  in  the  city  of  Lafayette^  in  front  of  O^Daihfs 
property.  The  proceedings  for  the  assessment  of  damages 
were  under  the  act  of  1852  (2  R.  S.  p.  193,  §  710),  and 
were  instituted  by  O^ Daily. 

The  fee  simple  in  the  streets  of  towns  and  cities  in  JSi- 
dianckj  would  seem,  during  the  existence  of  the  corporation, 
to  be  in  the  public.  At  all  events,  this  Court  has  decided 
that  taking  a  street  is  not  taking  an  "interest  in  the  land" 
of  the  adjoining  proprietor.  Proizman  v.  The  Indianapolis 
and  Cincinnati  Railroad  Co.j  9  Ind.  R.  467. 

Yet  it  is  only  when  such  interest  is  taken,  that  the  act 
of  1852  authorizes  this  proceeding  for  the  assessment  of 
damages.  Hence,  this  suit  could  not  be  sustained  under 
it.  See  The  Lafayette^  4^.,  Plankroad  Co.  v.  The  New  Al- 
bany^ SfC.<i  Railroad  Cb.,  at  this  term  (1). 

Per  Curiam^ — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

SL  W.  Chase  and  J.  A.  Wtlstachj  for  the  appellants. 

(1)  Ante,  90. 


■  ■»! 


CuBBERLY  and  Another  v.  Wine. 

APPEAL  from  the  Cfrant  Court  of  Common  Pleas.       WedmaebM, 
Perkins,  J. — Suit  to  foreclose  a  mortgage  given  to  se-  ^^**"**'  *• 
core  four  notes  of  125  dollars  each,  payable  on  the  Ist  of 
Vol.  XIIL— 23 
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October  1858, 1859, 1860, 1861.  The  first  note  was  due 
at  the  commencement  of  the  suit.    Judgment  by  default. 

The  judgment  is  as  follows: 

^  It  is  therefore  considered  by  the  Court  that  the  plaintiff 
recover  of  the  defendant  the  sum  of  1S3  dollars,  31  cents 
[the  amount  of  the  first  note  with  interest],  together  with 
his  costs,  taxed  at  ,  to  be  collected  without  relief 

from  valuation  laws.  It  is  further  adjudged  that  the  pre- 
mises  described  in  the  mortgage,  be  sold  on  execution  for 
the  payment  of  said  judgment,  as  on  execution  on  a  judg- 
ment at  law." 

This  judgment  is  for  the  sale  of  the  entire  mortgaged 
premises. 

It  does  not  appear  that  the  Court  inquired  whether  the 
land  mortgaged  could  be  sold  in  parcels;  and  no  provision 
was  made  as  to  the  notes  not  due.  These  things  should 
appear  by  the  record  to  have  been  done.  See  Greenmam  v. 
Pattisofiy  8  Blackf.  465;  Lacoss  v.  KeegcM^  2  Ind.  R.  406: 
AJlen  V.  Parker,  11  id.  504.  These  cases  show  the  prac- 
tice. 

Per  Curiam. — The  judgment  is  reversed  with  costs, 
back  to  the  default.     Cause  remanded,  &c. 

L  Van  Devanter  and  J.  F.  McDowell,  for  the  appellants. 

ILJ.  St.  John,  A.  Steele,  and  H.  D.  Thompson^  for  the 
appellee. 


.      •! 


Beeson  v.  Carlton. 

If  a  person  contract  with  an  infiuit  to  reoeiT«  from  him  a  oonTeyance  of  land, 
which  he  knows,  at  the  time  of  contracting,  will  be  executed  before  die  in- 
fimt  shall  hare  arrired  at  his  miyorit^r,  he  cannot  avail  himaelf  of  that  fiwt 
in  defense  of  a  snit  upon  a  note  for  the  pnrchase-monej. 


Wednadaii, 
DdOtMbtr  7* 


APPEAL  from  the  Madison  Circuit  Court 
Hanna,  J. — Carlton  sued  Beeson  on  a  promissory  note 
for  500  dollars. 
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Answer,  that  the  note,  and  others  not  then  due,  were   ^or.  Term, 
given  to  secure  the  payment  of  the  consideration-money       ^^^* 
for  a  tract  of  land  described  in  a  title-bond  made  a  part  of     Bbbbon 
the  answer,  &c.  Cabltdit. 

It  appears  by  the  bond,  that  if  the  plaintiff,  and  Nomcyy 
WiUiam^  and  Agnes  CarUon^  ^^on  or  before  the  25tb  day  of 
December^  1859,  or  so  soon  as  the  said  Benjamin  F.  Beeson 
shall  pay  unto  said  CarltonSy^  &c.  (certain  described  notes, 
among  them  the  one  sued  on),  "shall,  and  do,  upon  the 
reasonable  request  of  said  Beesan^  his  heirs  or  assigns,^' 
&c.,  make  a  deed  in  fee  simple,  to  certain  lands,  Sec  ^  Now 
should  the  said  Carltoni  comply  with  the  above  requisition, 
and  keep  the  said  Beeson  in  peaceable  possession  from  and 
after  the  first  day  of  March^  1858,  then  said  bond  to  be 
null,"  &c. 

The  bond  and  note  were  dated,  and  the  contract  made, 
the  26th  day  of  December,  1857. 

The  answer  further  alleged  that  WiUiam  and  Agnes 
were,  at  the  time  of  pleading,  minors  of  the  age  of  fifteen 
years  and  no  more;  and  that  they  would  not  ^^ arrive  at 
the  age  of  twenty-one  years  by  the  25th  day  of  December, 
1859,  nor  in  time  to  convey  the  said  real  estate  by  the  time 
when,  by  the  terms  of  their  agreement,  they  were  to  con- 
vey the  same;  and  that  they,  nor  either  of  them, have  pow 
any  right  or  title  to  said  real  estate ;  and  that  they,  nor 
either  of  them,  can  procure  the  title  to  said  land  on  or  by 
the  25th  day  of  December^  1859,  nor  in  time  to  convey  the 
same  when,"  &a 

A  demurrer  was  sustained  to  this  answer,  because  it  did 
not  state  facts  sufficient,  &c« 

Upon  this  ruling  arises  the  only  question  in  the  case. 
It  is  insisted  that  the  answer  shows  a  partially  executed 
contract,  and  the  defendant  in  possession  of  the  land,  and 
is  bad  for  not  offering  to  rescind,  &c.  Upon  the  other 
hand,  it  is  said  that  the  answer  shows  that  the  plaintiff  not 
only  had  no  title,  bnt  could  not  procure  one,  and,  therefore, 
was  not  in  a  position  to  insist  upon  an  offer  to  rescind,  &c* 

The  answer  does  not  aver  fraud,  and  to  the  reverse,  al* 
leges  a  fact  which  shows  that  the  defendant  must  neces- 
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Tract 

T. 

Kavvuax. 


Nov.  Term,  sarily,  almost,  have  been  aware  of  the  minority  of  the  two 
^^^'  persons  named,  at  the  time  he  contracted  for  the  land;  to- 
wit,  that  they  were  then  of  the  age  of  thirteen  years. 

The  contract  of  an  infant,  of  the  character  here  indi- 
cated, is  not  void,  but  voidable  by  the  in&nt  only.  If  the 
defendant  saw  proper  to  contract  with  infants,  to  receive 
from  them  a  conveyance  which,  as  before  stated,  he  mast 
almost  necessarily  have  known  would  be  executed,  at  a 
time  when  they  would  be  of  such  an  age  as  to  afterwards 
have  the  election  to  sanction  or  avoid  the  same,  he  cannot 
be  permitted,  after  availing  himself  of  the  benefits  of  the 
contract,  to  plead  such  fact  in  bar  of  an  action,  in  the  fonn 
here  presented.  Whether  it  is  sufficient,  in  any  case,  to 
aver,  generally,  that  the  vendors  cannot  procure  a  title  by 
the  time  the  conveyance  should  be  made,  we  need  not  de- 
cide; for  we  think,  in  the  case  at  bar,  the  facts  should  be 
set  forth,  and  let  the  Court  judge  as  to  the  conclusion 
which  should  be  arrived  at  in  reference  to  that  point,  for 
the  reason  that  the  possession  of  the  land  is  impliedly  ad- 
mitted by  the  pleadings,  to  have  passed  from  the  vendors 
to  the  defendant  This  might  eventually  ripen  into  a  per- 
fect title. 

We  are,  therefore,  of  opinion  that  the  demurrer  to  the 
answer  was  properly  sustained. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent 
damages  and  costs. 

R.  Lake  and  W.  R,  Pierce^  for  the  appellant. 

X  DaviSj  for  the  appellee. 


>♦  * 


Tract  v.  Kaufman  and  Others. 


Wednetday, 
DtcttnbtT  1% 


APPEAL  from  the  Grant  Circuit  Court 
Per  Curiam, — In  this  case,  all  the  exceptions,  upon  which 
available  errors  might  have  been  assigned,  are  contained 
in  a  bill  of  exceptions  that  appears  by  the  record  to  have 
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been  filed  moTe  than  three  months  after  the  decision  of  the   ^<'^*  Term, 
case.    No  time  appears  to  have  been  given  to  file  such  bilL       lo59. 
There  is  nothing  before  us  in  the  case*  Towx»wn> 

The  judgment  is  affirmed  with  5  per  cent*  damages  and  thb  State. 
costs. 

A,  Steel  and  H.  D.  Thompson^  for  the  appellant. 

J.  BrovnUee  and  JX  S.  KeUy^  for  the  appellees. 


13   W 

165    161 


TowNSEND  t;.  The  State  on  the  relation  of  Hoshoub. 

PMseeation  for  Iwstardj.  On  the  cross-ezamimitioii  of  the  relatrix,  the  de- 
fendftnt  propounded  to  her  the  following  interrogatory:  "Did  you  erer,  at 
any  time  prior  to  the  time  yon  say  yon  were  begotten  with  diild  by  the  de- 
fendanty  hare  lexiial  Inieroonrse  with  any  one  1"  This  qoeetion  was  objected 
toy  and  the  objection  sustained.    Hdd,  that  there  was  no  enor. 

The  defendant,  as  one  of  die  grounds  of  liis  motion  for  a  new  trial,  filed  his 
affidavit  stating  that  since  the  trial  he  had  discoyered  evidence  material  to 
Ua  defense;  that  he  can  prove  by  T,  that  the  grandmother  of  the  oomplain- 
ing  witness  was  at  his  house  bnt  once  during  the  said  montii  of  FAnuuy, 
and  that  was  on  the  S7th  and  S8th  days;  that  this  was  material,  because  the 
prosecuting  witness  swore  positively  that  the  child  was  begotten  at  the  time 
her  gxandmother  was  at  the  house  of  T.;  and  that  he  can  prove,  and  did 
prove  on  the  trial,  that  he  was  not  at  the  house  of  the  prosecuting  witness  at 
the  time  above  mentioned;  that  he  did  not  know  what  T,  would  swear  until 
the  day  after  the  trial,  nor  could  he  have  known  that  it  would  be  material 
on  tlie  trial  to  make  such  proof;  that  he  never  had  interoonrse  with  the 
prosecuting  witness,  and  is  not  the  fether  of  the  child.  He  also  introduced 
the  affidavit  of  T.,  stating  in  substance  tliat  the  grandmother  of  the  prosecut- 
ing witness  was  not  at  his  house  in  said  month  of  February,  except  on  the 
S7th  and  28th  days,  which  were  Friday  and  Satvardtuf.  Held,  that  these  affi- 
davfts  were  insufficient  to  authorise  a  new  trial. 

APPEAL  from  the  Decaiur  Circuit  Court,  Wedneadag, 


WoRDEN,  J. — Prosecution  for  bastardy.  Trial,  convic- 
tion, motion  for  a  new  trial  overruled,  and  judgment.  The 
defendant  appeals  to  this  Court. 

On  the  cross-examination  of  the  relatrix,  the  defendant 
propounded  to  her  the  following  interrogatory: 

*^Did  you  ever,  at  any  time  prior  to  the  time  you  say 
you  were  begotten  with  child  by  the  defendant,  have  sex- 
ual intercourse  with  any  one?" 


December 
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Not.  Tenn,       This  question  was  objected  to,and  the  objection  sustained. 
18o9«      j(;  ig  UQ^  claimed  that  this  question  should  have  been  an- 
TowmcHD   swered  for  the  purpose  of  showing  that  some  person  other 
Turn  STAtB.  than  the  defendant  might  have  been  the  father  of  the  chilcL 
It  is  admitted  by  counsel  ^for  the  appellant,  that  for  this 
purpose  the  question  was  too  general,  not  bcdng  confined 
to  the  proper  period  of  time.     But  it  is  insisted  that^  as  a 
physiological  fact,  pregnancy  seldom  occurs  from  the  first 
intercourse,  the  witness  should  have  been  compeUed  to  an- 
swer the  question,  in  order   that  the  jury  might  judge 
correctly  touching  her  credibility  in  case  she  should  answer 
the  question  negatively. 

We  shall  not  inquire  into  the  physiological  proposition 
advanced,  as  we  consider  the  question  entirely  irrelevant  to 
the  issue  involved.  The  question  before  the  juiy  was 
simply  whether  the  defendant  was  the  father  of  the  bastard 
child  with  which  the  witness  was  pregnant.  Whether 
she  had  or  had  not  some  time  previously  in  her  life  had 
sexual  connection,  was  entirely  immaterial.  We  are  not 
aware  of  any  case  where  such  a  question  has  been  per- 
mitted; on  the  contrary,  the  inquiry  is  always  confined  to 
a  period  of  time  that  would  render  it  not  improbable  that 
the  person  with  whom  such  connection  was  had,  might 
rightfully  claim  the  paternity  of  the  offspring.  Vide  1 
Greenl.  Ev.,  §  4S8,  note  1.  This  question  has  already  been 
virtually  decided  by  this  Court 

In  Walker  y.  The  State,  6  Blackf.  1,  it  is  said:  «Tbe 
defendant  asked  a  witness  what  she  had  heard  the  com- 
plainant say,  if  anything,  about  the  complainant  having 
had  sexual  intercourse  with  any  other  person  than  the  de- 
fendant, at  any  other  time  than  about  the  time  the  child 
was  said  to  have  been  begotten.  This  question  was  irrele- 
vant, and,  being  objected  to,  was  rightly  overruled." 

There  was  no  error  in  the  above  ruling  of  the  Court. 

The  evidence  adduced  upon  the  trial  is  not  in  the  record, 
but  the  examination  of  the  prosecuting  witness  before  the 
magistrate  is  a  part  of  the  record,  from  which  it  appears  that 
on  such  examination  she  testified  that  the  defendant  begot 
her  with  child  on  a  Saturduy  in  the  month  of  Febrmanf^ 
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1657,  from  the  middle  to  the  last  of  the  month — thinks  it  ^ot.  Tenn, 
was  near  the  last  of  the  month — at  the  house  of  her  grand-       1S59. 
mother,  and  while  her  grandmother  was  gone  to  one  Ton-    TowireBirD 

1^9»  Turn  fikTATB. 

The  defendant,  as  one  of  the  grounds  of  his  motion  for 
a  new  trial,  filed  his  affidavit  stating  that  since  the  trial  he 
had  discovered  evidence  material  to  his  defense;  that  he 
can  prove  by  Franklin  Tanner  that  the  grandmother  of  the 
complaining  witness  was  at  his  house  but  once  during  the 
said  month  of  February ,  and  that  was  on  the  27th  and  28th 
days;  that  this  was  material,  because  the  prosecuting  wit- 
nes  swore  positively  that  the  child  was  begotten  at  the 
time  her  grandmother  was  at  the  house  of  Mr.  Tanner; 
and  that  he  can  prove,  and  did  prove  on  the  trial,  that  he 
was  not  at  the  house  of  the  prosecuting  witness  at  the  time 
above  mentioned;  that  he  did  not  know  what  Tan$ier 
would  swear  until  the  day  after  the  trial,  nor  could  he  have 
known  that  it  would  be  material  on  the  trial  to  make  such 
proof;  that  he  never  had  intercourse  with  the  prosecuting 
witness,  and  is  not  the  father  of  the  child.  He  also  intro- 
duced the  affidavit  of  Franklin  Tannery  stating,  in  sub- 
stance, that  the  grandmother  of  the  prosecuting  witness 
was  not  at  his  house  in  said  month  of  February^  except  on 
the  27th  and  28th  days,  which  were  Friday  and  Saturday. 

These  affidavits,  in  our  opinion,  were  entirely  insufficient 
to  authorize  a  new  trial.  Admit  the  main  fact  set  forth  in 
the  affidavits  to  be  true,  viz.,  that  the  grandmother  of  the 
relatrix  was  only  at  the  house  of  Tanner  on  the  27th  and 
28th  days  of  February^  and  that  the  relatrix  swore  on  the 
trial  that  the  child  was  begotten  at  the  time  when  her 
grandmother  was  thus  at  the  house  of  Tanner.  These 
facts  have  no  tendency  to  show  that  the  defendant  was  not 
at  that  time  at  the  house  of  the  relatrix  or  her  grandmother, 
and  that,  therefore,  he  did  not  beget  the  child.  To  be  sure 
he  says,  in  his  affidavit,  that  he  can  prove  and  did  prove 
on  the  trial  that  he  was  not  there  at  the  time  mentioned; 
but  he  does  not  even  profess  to  have  discovered  any  new 
evidence  on  that  subject.  We  cannot  see  what  bear- 
ing the  facts  alleged  to  have  been  discovered  would  have 
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Not.  Term,   in  the  caBe,  as  the  evidence  adduced  upon  the  trial  is  not 
^^^'      before  us;  ^nd  the  fact  that  the  evidence  is  not  set  out,  has 
Tkittipo     already  been  held  a  sufEcient  reason  for  overruling  a  mo- 
Thb  Statb.  tion  for  a  new  trial  on  the  ground  of  newly  discoved  testi- 
mony.    Swift  V.  Wakeman^  9  Ind.  R.  552. 

Again,  we  think  no  sufficient  diligence  is  shown.  The 
defendant  says  he  did  not  know  what  Tanner  would  s^nrear 
until  after  the  trial;  but  no  reason  is  shown  why  he  could 
not  have  ascertained.  But  he  says  he  could  not  have 
known  that  it  would  be  material  to  make  the  proof!  If 
such  proof  was  material,  we  think  the  defendant,  by  the 
exercise  of  ordinary  diligence,  might  have  discovered  its 
materiality.  The  examination  before  the  magistrate,  fix- 
ing  the  time  and  place  of  the  begetting  of  the  child,  and 
the  fact  that  the  grandmother  of  the  witness  was  at  the 
house  of  Taamer^  was  abundantly  sufficient  to  indicate  to 
the  defendant  the  necessity  of  inquiring  into  the  matters 
set  up  in  his  affidavit,  if  they  were  material  to  his  defense. 

The  above  are  the  only  points  relied  upon  to  reverse  the 
judgment,  and  they  are  insufficient. 

Per  Curiam* — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

J.  S.  Scobey  and  W.  Oumbcxk^  for  the  appellant. 

J.  Oavin  and  O.  B.  Hordy  for  the  state. 


Tkittipo  v.  The  State. 


Ftosecntion  in  the  Common  Pleas  for  a  riot.  The  eyidence  showing  that  the 
defendant  had  heen  conyicted  .for  the  identical  riot,  hefore  a  jnatiae  of  the 
peace,  it  was  held,  that  the  prosecntion  in  the  Common  Pleaa  would  not  lie. 

][l^^l^l^f^>         APPEAL  from  the  Hancock  Court  of  Common  Heas. 

WoRDEN,  J. — Prosecution  by  the  state  against  the  appel- 
lant,  for  .a  riot.  Trial,  conviction,  and  judgment^  a  motion 
for  a  new  trial  having  been  overruled. 
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The  case  is  before  ns  on  the  evidence.    The  riot  proven  ^'*^-  Term, 
against  the  defendant,  was  committed  by  him  and  others      1859- 
at  the  house  of  one  TTiomas  Alvep^  on  the  Ist  of  Jamtarp^    Tbittipo 
1857,  where,  through  the  day,  there  was  a  chopping  and  ths  Stats. 
sewing  frolic,  and  a  dance  in  the  evening.    In  the  evening 
the  defendant  and  others,  being  uninvited,  earned  and  per^ 
petrated  the  riot. 

On  the  trial,  it  appeared  by  the  oral  evidence,  and  the 
docket  of  one  Joseph  Wright^  a  justice  of  the  peace  of 
Hancock  county,  that  on  the  9th  of  January^  1857  (and 
before  this  prosecution  was  instituted),  an  affidavit  was 
made  by  one  Daniel  Myers^  before  said  justice,  charging 
the  defendant  and  others  with  the  commission  of  a  riot  on 
said  1st  of  January^  1857,  whereupon  said  justice  issued 
his  warrant  for  the  arrest  of  the  defendant  and  others,  who 
were  duly  arrested  and  brought  before  the  justice,  and  the 
defendant  pleaded  guilty  to  the  charge,  and  was  fined  by 
the  justice  in  the  sum  of  five  dollars. 

It  appears  by  the  testimony  of  the  justice,  that  the  riot 
for  which  the  defendant  was  fined  before  him,  was  the 
identical  riot  for  which  the  defendant  was  on  triaL  It  ap- 
pears that  on  the  trial  before  the  justice,  neither  the  Alveys 
nor  any  of  the  invited  guests  at  Alveys  were  present,  but 
others  who  were  at  Alveys  uninvited,  were  present  at  the 
trial. 

It  is  insisted  that  the  prosecution  before  the  justice  was 
a  bar  to  this  prosecution.  No  objection  to  the  validity  of 
the  prosecution  before  the  justice' has  been  pointed  out,  and  > 
we  do  not  perceive  any.  It  was  an  ofiense  over  which  the 
justice  had  jurisdiction,  and  the  proceeding  seems  to  have 
been  regularly  instituted,  by  the  filing  of  an  affidavit,  the 
issuing  of  a  warrant,  and  the  arrest  of  the  defendant.  We 
presume  the  prosecution  before  the  justice  was  disregarded 
below,  because  neither  the  Alveys^  nor  the  invited  guests  at 
their  house,  upon  whom  the  riot  was  committed,  were  pre- 
sent at  the  trial.  It  was  not  necessary,  under  our  present 
statute,  that  they  should  have  been  present,  or  that  they 
should  have  been  subpoenaed,  in  order  to  give  the  justice 
jurisdiction,  and  authorize  him  legally  to  hear  and  deter- 
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Not.  Term,   mine  the  cause.    The  provisions  on  this  subject,  in  the 

IS^Q-      statutes  of  1838  (R.  8. 1838,  p.  862,  §  10),  and  in  the  stat- 

JdjLMBiM     ates  of  1843  (R.  S.  1843,  p.  1005,  §  16),  are  not  contained 

Thx  Stats,  in  our  present  code,  regulating  the  jurisdiction  and  duties 

of  justices  in  criminal  cases. 

We  are  of  opinion  that  the  prosecution  before  the  jus- 
tice, if  it  was  for  the  same  offense,  was  a  bar  to  this  prose- 
cution; and  the  evidence  shows  that  it  was  for  the  same 
offense,  the  testimony  showing  this  fact  being  unrebutted. 
The  motion  for  a  new  trial  should  have  prevailed. 
Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, &c. 

D.  Moss  and  E.  &  Sioncj  for  the  appellant. 


13      35?!  Marble  v.  The  State. 

J17U  1^/1 

171       'I  Information  for  XLSVLrj  as  follbws :  That  A.,  on,  &c.,  at,  &c.,  did  then  and  there 

unlaw/uUff  bargain  for  a  greater  rate  of  interest,  Ac    Mdd,  thai  this  is  snfi- 
cient  without  the  use  of  the  words  eorrupify  and  usuriaud^. 
The  information  also  alleged  that  said  B,  did  then  and  there  loan  from  the 
said  A,,  &c.,  instead  of  saying  that  said  A,  did  then  and  there  loan  to  tiie 
said  B.    Held,  that  this  was  not  a  substantial  defect. 

We^betdav,         APPEAL  from  the  Gibson  Court  of  Common  Pleas. 

Davison,  J. — Prosecution  against  Painter  Marble  for 
usury.  The  information  charges  <Hhat  Marble^  on,  &c., 
at,  &c.,  did  then  and  there  unlawfully  bargain  for  a  greater 
rate  of  interest  than  was  then  or  now  is  allowed  by  law, 
with  one  John  M,  Boren;  to-wit,  the  said  Boren  did  then 
and  there  loan  for  the  space  of  one  year,  from  the  said 
Marble^  the  sum  of  1,000  dollars,  for  the  use  and  forbeai^ 
ance  of  which,  for  the  term  of  one  year,  the  said  Boren 
made  an.  agreement  with  said  Marble  to  pay  to  him,  Mc^- 
bley  10  per  cent,  interest,  or  100  dollars — exceeding  the 


I 
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legal  rate  of  interest  4  per  cent,  or  40  dollars — ^being  on-  ^ot.  Term, 
lawful  and  usnrioas  interest;  contrary,"  &c.  18o9. 

Motion  to  quash  the  information  overmled.    Plea,  not     Mahblb 
guilty.    Finding  and  judgment  for  the  state.  Taa  Statb. 

An  objection  is  raised  to  the  information,  '*  because  it 
fails  to  allege  that  the  illegal  interest  was  corruptly  and 
usuriously  taken."  The  lawful  rate  of  interest  is  6  per 
cent,  per  annum.  1  R.  S.  p.  343.  And  the  statute  upon 
which  the  information  is  predicated  is  as  follows: 

^^  Any  person  who  shall  directly  or  indirectly  bargain  for, 
receive,  or  reserve,  on  any  contract  or  agreement  whatever, 
a  greater  rate  of  interest  than  at  the  time  is  allowed  by 
law,  shall  be  fined  in  five  times  the  interest  so  unlawfully 
bargained  for,  taken,  or  reserved,"  &c  2  R.  B.  p.  440,  § 
61. 

Thus  it  will  be  seen  that  the  statute  defining  the  offense 
of  usury,  does  not  use  the  terms  ^corruptly  and  usurious* 
ly,"  or  either  of  them.  And  the  general  rule  ii>,  that  "the 
description  of  the  offense  in  an  indictment  in  the  Ian* 
goage  of  the  statute  defining  it,  is  sufficient."  T%e  State 
y.  Baugherj  3  Blackf.  307. 

The  rule  thus  stated  seems  to  be  alike  applicable  to  in- 
formations under  the  code  of  criminal  procedure  now  in 
force;  and  though  there  are  exceptions  to  it,  none  of  them 
apply  to  the  offense  defined  in  the  statute  before  us.  Here 
the  information  avers  "that  the  defendant,  on,  &c.,  at,  &c, 
did  unlawfully  bargain  for  a  greater  rate  of  interest  than 
was  then,  or  is  now,  allowed  by  law,"  &c.  This,  in  our 
judgment,  brings  the  offense  within  the  statute,  and  suffi- 
ciently alleges  the  defendant's  criminal  intent  in  bargain- 
ing for  the  illegal  interest.  As  we  have  seen,  the  informa- 
tion, in  stating  the  illegal  bargain,  avers  that  "  the  said 
Boren  did  then  and  there  loan  from  the  said  Marble  the 
sum  of  1,000  dollars,  for  the  use  and  forbearance  of  which 
for  the  term  of  one  year,  the  said  Boren  made  an  agree- 
nient  with  said  Marble  to  pay  him.  Marble^  10  per  cent.," 
&C.  This  averment,  it  is  insisted,  does  not  sufficiently 
charge  the  defendant  with  having  done  the  act  of  loaning 
the  money.     We  think  otherwise.     In  point  of  form,  it 
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Not.  Tenn,   would,  perhaps,  have  been  more  approfmate  to  have  al- 
^Q^^*      leged  that  Marble  did  then  and  there  loan  to  Boren.    Still 
the  information  as  it  stands,  is  sufficiently  explicit|  and  is 
not  substantially  defective. 

Per  Curiam. — The  judgment  is  affirmed  with  costs, 
A.  C.  Donaldj  for  the  appellant. 


LiTTUB 
▼. 

Thb  Citt 
OF  Ikdiak 

▲FOLI8. 


■  •>■ 


Vansvoorbt  v.  Vanscoy. 


Wedne$dtw, 
December  7, 


APPEAL  from  the  White  Circuit  Court. 

Per  Curiam. — This  case  was  submitted  at  the  November 
term,  1858,  of  this  Court.  No  brief  has  been  filed  by  the 
appellant.  The  errors  assigned  on  the  record  will,  there- 
fore, be  considered  waived.  See  rule  28  of  the  Supreme 
Court;  Perk.  Pr.  722.     The  judgment  must  be  affirmed. 

The  judgment  is  affirmed  with  7  per  cent,  damages  and 
costs. 

D.  Mace  and  J.  L.  Miller j  for  the  appellant. 

&  A.  Huffy  D,  Turpie^  and  JR.  Jonesy  for  the  appellee. 


i» . 


Little  v.  The  Citt  of  Indianapolis. 

Where  a  witness  testified  that  a  certain  paper  was  in  the  city  clerk's  office,  and 
the  city  clerk  testified  that  he  had  made  a  thorough  search  for  it  in  his  oflke, 
where  he  supposed  it  wonld  he  likely  to  he  found,  and  conld  not  find  it,  it 
was  hdd  that  a  copy  of  the  paper  might  he  given  in  eTidence. 


Wednetday, 
December  7. 


APPEAL  from  the  Marion  Court  of  Common  Pleas. 

Davison,  J. — The  appellee,  who  was  the  plaintiff,  insti- 
tuted this  suit  against  Little^  before  a  justice  of  the  peaoCi 
to  recover  of  him  his  proportion  of  the  cost  of  the  work 
done  in  grading  and  graveling  Ea^  street,  between  Wask^ 
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ifigton  and  Market  streets,  in  said  city,  on  a  contract  under   Nov.  Term, 
§  62  of  an  act  incorporating  cities,  approved  June  18, 1862.       ^"^^' 
From  the  decision  of  the  justice  there  was  an  appeal.     In  '    Little 
the  Ck>mnion  Pleas,  the  issues  were  submitted  to  a  jury,    Ths  Citt 
who  found  for  the  plaintiff;  and  the  Court,  having  refused   ^"^^ub.^* 
a  new  trial,  rendered  judgment,  &c 

The  act  referred  to  provides  that  "when  the  owners  of 
two-thirds  of  the  whole  line  of  lots  bordering  on  any  street 
in  any  city  shall  petition  the  mayor  and  common  council 
to  have  such  street  graded,"  &c.,  "the  mayor  and  council 
shall  cause  the  same  to  be  done  by  contract  given  to  the 
best  bidder,"  &c;  and  "the  cost  thereof  shall  be  estimated 
according  to  the  whole  length  of  the  street  per  running 
foot,  and  the  owners  of  the  lots  bordering  on  the  street  to 
be  improved  shall  be  liable  for  their  proportion  of  the  cost, 
in  proportion  to  the  length  of  the  lots  bordering  thereon 
and  owned  by  them."     1  R.  8.  p.  217,  §§  62,  63. 

During  the  trial,  the  plaintiff,  having  suggested  that  the 
original  petition  to  the  city  council  for  the  improvement  of 
East  street,  between  the  above  points,  was  lost,  produced 
one  Oeorge  West^  who  testified  substantially  as  follows : 
"  I  was  city  clerk  of  said  city  since  May^  1856.  All  the 
papers  and  records  of  the  city  council,  since  I  became 
clerk,  and  treasury  books  to  the  year  1840,  of  which  I  have 
any  knowledge,  are  in  my  possession.  The  petitions  for 
the  improvement  of  streets,  and  other  matters,  are  filed  in 
my  office  since  I  became  clerk.  I  suppose  this  was  the 
practice  before  I  became  clerk,  as  I  find  some  such  papers 
on  file;  but  of  this  fact  I  have  no  personal  knowledge. 
There  are  other  offices  in  connection  with  the  city  council 
wherein  papers  are  kept  in  connection  with  the  doings 
of  the  city  council ;  but  there  is  no  office,  other  than  the 
clerk's  office,  that  I  know  of,  in  connection  with  the  coun- 
cil, where  petitions  for  street  improvements  are  kept.  I 
have  made  a  thorough  examination  for  the  petition  in 
question  among  all  the  papers  in  my  office,  where  I  sup- 
posed the  same  would  likely  be,  and  could  not  find  it." 

N.  B.  Taylor  J  a  witness,  testified  that  he  was  city  attor- 
ney, firom  Map  J 1853,  till  May^  1856;  that  he  got  said  peti- 


366  CASES  IN  THE  SUPREME  COURT 

Not.  Term,  tion  from  the  files  of  the  clerk's  office  of  the  city  council, 
^^^'      to  have  it  before  the  justice  on  the  trial  of  this  cause.     It 
Thb  Ohio    remained  there  till  after  he  decided  the  same,  and  witness 
8TPPI  Rail-  returned  it  to  the  clerk's  office  of  the  city  counciL 
KOAD  Co.        Upon  this  testimony,  Little  moved  the  Court  to  allow 
TiNDALL.    him  to  give  in  evidence  a  copy  of  the  petition  as  copied 
in  the  proceedings  of  the  city  council,  relative  to  the 
aforesaid  improvements  of  East  street,  to  the  introduc- 
tion of  which  the  defendant  objected,  on  the    gronnd 
that  the  absence  of  the  original  petition  was  not  suffi- 
ciently accounted  for;  but  the  objection  was  overruled, 
and  the  proceedings  of  the  council  containing  the  copy 
admitted,  &c« 

The  objection  to  the  admission  of  the  secondary  evi- 
dence was  not  well  taken.  One  witness  proves  that  the 
original  petition  was  in  the  clerk's  office  of  the  city  coun- 
cil; and  another,  the  clerk,  who  had  control  of  that  office, 
testifies  that  he  had  made  a  thorough  examination  for  the 
petition  in  his  office,  where  he  supposed  it  would  likely  be, 
and  could  not  find  it.  This,  it  seems  to  ns,  was  sufficient 
to  satisfy  the  Court  that  a  fair,  honest,  and  reasonably  dili- 
gent attempt  had  been  made  to  obtain  the  petition,  with- 
out success.    2  Phil.  Ev.  (4  Am.  ed.)  564,  et  seq. 

As  no  further  exception  appears  to  have  been  taken  to 
the  ruling  of  the  Common  Pleas,  the  judgment  must  be 
affirmed. 

Per  Ckuriam. — The  judgment  is  affirmed  with  10  per  cent, 
damages  and  costs. 

IL  L.  Walpolej  for  the  appellant. 
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The  Ohio  and  Mississippi  Railroad  Company  v.  Tin- 

DALL. 


"^iz  366       An  infitnt  without  an  appointed  guardian,  and  without  an  estate  of  inheritanee, 
Ig2_ji8  living  in  the  fiunily  of  his  mother,  a  widow,  is  snbject  to  ber  control,  as  hh 
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DAtnnl  guardian,  and  she  is  entitled  to  hia  wages;  and  where  anch  an  in-    Nov.  Tenn, 
fant,  while  in  the  employ  of  a  railroad  company,  was  killed  hj  a  train,        1859. 

throogfa  the  negligence  of  their  agent,  it  was  hdd^  that  an  action  would  lie  — "t 

in  the  mother's  name,  for  damages.  But,  hdd,  also,  tfiat  as  such  guardian,  ^||^';^im»- 
the  molher  could  not,  U  $eem»,  aaamne  the  costody  of  any  separate  estate  sipft  Rail- 
the  son  might  possess.  xoaj>  Co. 

Section  S7,  S  R.  8.  p.  S3,  authorizing  such  an  action,  is  not  repealed  hy  \  784,      rruw^Aix 
id.  p.  205.    The  latter  section  applies  to  adults,  the  former  to  Infimts. 

A  raibtMid  company  are  not  liable,  so  far  as  the  simple  question  of  negllgenoe 
is  concerned,  to  the  parents,  guardians,  or  representatiTes  of  a  servant  killed 
upon  the  road,  where  they  would  not  hare  be^  liable  to  such  person,  had 
he  been  injured,  simply,  and  not  killed. 

An  employer  is  not  liable  to  one  employ^  ibr  an  iigury  occasioned  by  another 
engaged  in  the  same  general  undertaking. 

A  set  of  hands  were  at  work  for  a  railroad  company  grayelling  a  part  of  the 
track.  The  grarel  was  conreyed  from  the  pit  to  the  place  where  it  was  used, 
by  a  train  of  cars.  The  same  hands  loaded  and  unloaded  tiie  grayel,  and 
rode  back  and  forth  upon  the  cars  from  tike  places  of  loading  and  discharg- 
ing. WMle  thus  employed,  the  train,  throng  the  alleged  caxelessness  of 
the  engineer,  ran  against  an  ox,  was  thrown  off  the  track,  and  one  of  the 
hands,  a  young  man  under  age,  killed.  Hdd,  that  the  engineer  and  the  de- 
ceased were  engaged  in  the  same  general  undertaking,  and  the  representathre 
of  the  deceased  could  not  recorer  damages. 

This  case  is  distinguishable  from  Fitzpatrick  y.  7%e  New  AJbanify  ire,,  Railroad 
Co.,  7  Ind.  R.  436,  and  does  not  impair  the  force  of  that  case. 

In  tiiis  case,  the  Court  instructed  the  jury  that,  in  estimating  the  damages, 
they  might  take  into  consideration  the  actual  pecuniary  loss  to  the  plaintiff 
occasioned  by  tiie  death  of  the  son  and  seryant,  and  also  such  other  dream- 
stances  as  haye  ii^urionsly  affected  the  plaintiff  in  person,  in  peace  of  mind, 
and  in  happiness.    Held,  that  this  was  error. 


APPEAL  from  the  Martin  Circuit  Court.  ^Vidfagf, 

Perkins,  J. —  Suit  by  MargareUa  Tindail^  mother  of 
Daniel  Tindall^  deceased,  a  minor,  against  the  Ohio  and 
Mississippi  Railroad  Company^  to  recover  damages  for  the 
loss  of  the  life  of  said  Darnel^  be  having  been  killed  by  an 
engine  of  said  company,  running  upon  the  road. 

The  general  denial  was  pleaded,  upon  which  the  cause 
was  tried,  and  the  plaintiff  had  judgment  for  2,000  dol- 
lars. 

The  facts  in  the  case  are  these: 

A  set  of  hands  were  at  work  for  the  OMo  ahd  Missis- 
sippi Railroad  Companffy  gravelling  a  portion  of  the  track. 
The  gravel  was  conveyed  from  the  pit  to  the  place  where 
it  was  used  upon  the  road,  by  means  of  a  train  of  gravell 
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Not.  Tenn,   caiB.     The  same  hands  appear  to  have  loaded  and  an- 
^^^'      loaded  the  cars,  and  to  have  ridden  back  and  forth  between 
The  Ohio    the  places  of  loading  and  unloading,  upon  them.     While 
Bippi  Rail-  thus  employed,  the  train,  through,  as  is  claimed,  the  care- 
ROAD  Co.    leggnegg  q{  the  engineer,  ran  against  an  ox,  was  thrown  ofi 
TivDALL.    the  track  and  Tindall  killed  upon  the  spot    He  was  a  sin- 
gle man,  about  eighteen  years  of  age,  and  lived  with  his 
mother,  who  received  the  benefit  of  his  wages  in  the  sup- 
port of  her  family,  '^he  father  of  the  son,  and  husband 
of  his  mother,  was  dead.     The  son  does  not  appear  to 
have  had  any  estate  of  inheritance  out  of  which  he  might 
have  been  supported,  nor  to  have  had  an  appointed  guai^ 
dian. 

The  first  question  raised  upon  these  facts  relates  to  the 
right  of  the  mother  to  sue. 

We  think  the  action  maintainable  in  her  name.  She 
was  the  natural  guardian  of  her  infant  son,  after  the  death 
of  his  father,  and  as  such,  had  the  control  of  his  person; 
and,  as  he  remained  a  member  of  her  famUy,  she  had  a 
right  to  his  wages.  Damage,  therefore,  accrued  to  her  by 
his  death.  But,  as  his  natural  guardian,  it  may  be  re- 
marked, she  could  not,  probably,  have  askumed  the  cus- 
tody of  any  separate  estate  he  might  have  possessed 
Reeve's  Dom.  Rel.  319. — Will,  on  Exec,  p.  443.  Section 
27,  p.  33,  of  the  code  (vol.  2),  expressly  authorizes  the  mo- 
ther to  sue  in  a  case  like  the  present.  But  it  is  asserted 
that  that  section  is  repealed  by  a  later  and  repugnant  sec- 
tion, to-wit,  §  784,  p.  205,  of  the  same  volume  of  the  code. 
This  latter  section  provides  that  when  the  death  of  one  is 
caused  by  the  wrongful  act  or  omission  of  another,  the 
personal  representatives  of  the  former  may  sue,  in  a  case 
where  such  person  might  have  sued  for  the  wrongful  act 
or  omission,  had  it  not  caused  death. 

These  two  statutes  may  be  reconciled  and  given  effect 
to,  by  holding  the  latter  applicable  to  the  cases  of  adults, 
and  the  former  to  those  of  infants. 

The  second  question  raised,  involves  the  liability  of  the 
company  upon  the  facts, 
t      The  company  is  not  liable,  so  far  as  the  simple  question 
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of  negligence  is  concerned,  to  the  parents,  guardians,  or  |Not.  Term, 
representatives  of  a  deceased  servant,  killed  upon  the  road,  I    lo09» 
where  they  would  not  have  been  liable  to  such  person,  had!  Thx  Ohio 
he  been  injured  simply,  and  not  killed.     And  the  general/  biffi  Rail- 
legal  proposition,  that  an  employer  is  not  liable  to  on< 
employ^  for  injury  occasioned  by  another  engaged  in  th^     Tudaxx. 
same  general  undertaking,  has  been  judicially  asserted  b] 
this  Court     J%e  Madison^  tfc.^  Railroad  Co*  v.  Bacon^ 
Ind.  R.  205.     And  it  is  firmly  established  as  a  principle  ol 
the  common  law.     Redf.  on  Railw.,  Ist  ed.,  386.— -2  HillJ 
on  Torts,  563. — PoUs  v.  Blunket^  in  the  Queen's  Bench  oi 
Ireland^  7  Am.  Law  Reg.  555. 

But  when  are  employes  to  be  considered  as  engaged  in 
the  same  general  undertaking?  This  is  now  the  difficult 
question  in  this  class  of  ccutes;  and  no  answer  to  it,  in 
general  terms,  embracing  a  definition  applicable  as  a  test 
to  all  states  of  fact,  has  as  yet,  so  far  as  we  are  advised, 
been  attempted;  nor  shall  we  now  attempt  one.  Each 
case  has  thus  far  been  determined  upon  its  own  particular 
facts,  and  as  that  at  bar  falls  exactly  within  one  of  them, 
it  may  be  rested  upon  it. 

That  case  is  Oillshannon  v.  The  SUmy  Brook  Railroad 
Corp^  10  Cush.  228.  The  facts  in  the  case  were,  that  an 
employd  of  the  company  was  riding  to  his  place  of  labor 
upon  the  gravel  train,  by  permission  of,  but  not  under  any 
special  contract  with  the  company,  and,  while  so  riding, 
was  thrown  from  the  train  and  injured  by  a  collision 
caused  by  the  carelessness  of  those  in  the  management  of 
the  train.  It  was  the  unanimous  decision  of  the  Supreme 
Court  of  MasscchuseUSj  that  no  recovery  could  be  had 
against  the  company  for  the  injury.  This  case  is  sup- 
ported by  the  Supreme  Court  of  Ohio  in  Whaalan  v.  I%e 
Mad  River  Railroad  Co.,  8  Ohio  St.  R.  249;  and  by  the 
the  Court  of  appeals  in  New  York,  in  Boldt  v.  Hie  New 
York  Central  Railroad  Co.,  18  N.  Y.  R.  (4  Smith)  432. 

It  may  be  observed  that  the  case  at  bar  is  clearly  distin- 
guishable from  that  of  FUzpatrick  v.  The  New  Albany,  Sfc^ 
Railroad  Co.,  7  Ind.  R.  436,  and  is  not  regarded  as  impair- 
ing its  force. 

Vol.  XIIL— 24 
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Not.  Tenn^      The  third  question  raised,  relates  to  the  damages. 

^^^*    \      The  Court  instructed  the  jury  that  in  estimating  the 

Tbb  Ohio  -  diynages,  they  might  take  into  oonsideration  the  actual 

siFPi  Rai^  I  pecuniary  loss  to  the  plaintiff,  occasioned  by  the  death  of 

■OA^  Co.    ^ji^  g^^  ^j^^  servant,  and  also  such  other  circumstances  as 

Txir»Ai,L.    bave  injuriously  affected  the  plaintiff  in  person,  in  peace 

|0f  mind,  and  in  happiness. 

This  instruction  was  erroneous.    See  Qidn  v.  Moore^  15 

(N.  Y.  Court  of  App.  432. 
In  a  late  case  very  similar  to  the  one  now  before  us,  the 
authorities  on  this  point  are  collected  and  reviewed,  and 
the  following  rule  deduced  by  the  Supreme  Court  of  Pom- 
sylvama.    The  Court  say: 

"From  the  authorities  and  reasons  given,  the  jury, in- 
stead of  the  unrestrained  license  given  them  in  the  charge, 
in  the  assessment  of  damages,  should  have  been  instructed 
that  if  the  plaintiflb  were  entitled  to  recover,  it  was  for  the 
damage  done  in  producing  the  death  of  their  son,  and  this 
was  to  be  estimated  by  the  pecuniary  value  to  them  of  his 
services  during  his  minority,  together  with  expenses  of  caxe 
and  attention  to  the  deceased,  arising  out  of  the  injury, 
funeral  expenses,  and  medical  services,  if  any."  ^  In  mak- 
ing the  estimate  of  the  value  of  the  life,  and  consequent 
damage  by  the  death,  much  is  still  left  to  the  sound  disere- 
tion  of  the  jury.  Whatever  is  susceptible  of  pecuniary  es- 
timate, is  included  within  it,  and  what  we  have  seen  was 
not  to  be  included  must  be  excluded." 

The  Court  concede,  however,  that  where  the  negligence 
is  accompanied  by  anjrthing  showing  moral  turpitude,  in 
addition  to  mere  negligence,  vindictive  damages  may  be 
added  to  such  as  are  simply  compensatory;  but  as  to  thb 
point  we  do  not  wish  to  be  understood  as  intimating  an 
opinion. 

In  speaking  of  damages  for  mental  anguish,  the  afflictioii 
of  the  death, the  Court  say:  '<  No  money  could  be  the  mea- 
sure of  the  afBiction;  no  road,  great  or  small,  but  would 
fall  beneath  the  weight  of  such  a  rule,  if  applied"  to  inju- 
ries happening  through  simple  oversights,  amounting,  it  is 
true,  to  negligence,  but  negligence  uncombined  with  inten- 
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tional  wrong.     The  Pennsylvania  Railroad  Co.  v.  Zebe^  33  ^o^-  '^^m^ 
Penn.  St.  R.  (9  Casey)  318.— S.  C,  Am.  Law  Reg.,  vol.  8,      ^^8^9. 
p.  27.  H^^«^ 

Per  Ouriam. —  The  judgment  is  reversed  with  costs.    Whulbb. 
Cause  remanded,  &C 

J.  Baker  and  S.  Judah^  for  the  appellants. 

M.  a  Smterj  L  &  Hunter  j  K  Dumont,  and  O.  B.  Tor- 
betj  for  the  appellee. 


1^  m 


Hall  and  Others  v.  Wheeler. 

A  Tolnntary  assignment  contained  this  clause:  "4th.  To  p9,y  such  other 
debts  as  we  may  hereafter  specify,  ont  of  any  snrplns  which  may  be  loft, 
after  payfaig  all  ih»  claims  and  debts  in  this  deed  of  assignment  first  de- 
scribed." Etid,  that  this  pioTision  did  not  render  the  assignment  roid, 
per  86. 

Whether  or  not  there  has  been  a  delirery  of  possession  under  an  assignment, 
Is  a  question  for  the  jury. 

To  constltnte  such  deliyery,  a  lemoTal  of  the  goods  from  the  building  In  idiich 
they  were  assigned,  Is  not  neceesaiy.  < 

And  It  Is  not  necessary  that  the  assignor  should  be  permanently  excluded  from 
tiie  possession.  He  might  act  as  the  agent  of  the  assignee.  The  drcum- 
itanoe  would  not  be  condnsire  of  fraud. 

APPEAL  from  the  Vanderburgh  Court  of  Common  FVidag, 

Pleas.  Decembif^. 

Perkins,  J. — About  the  first  of  December^  1857,  WooUey 
and  Nelson  made  a  voluntary  assignment  of  their  property, 
fairly  valued  at  about  2,600  dollars,  to  Horatio  Q.  Wheeler j 
in  trust  to  pay  certain  preferred  debts  amounting  to  about 
2,500  dollars. 

About  the  middle  of  December^  1857,  Oass  Sf  Co.  recov- 
ered a  judgment  against  Woolsey  and  Nelson^  caused  exe- 
cution to  be  issued  upon  it,  and  the  goods  assigned  to 
Wheeler  to  be  seized,  as  the  property  of  Woolsey  and  Nel- 
son to  satisfy  it. 

Wheeler  brought  an  action  to  recover  possession  of  the 
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Not.  Term,   goods.     Issaes  were  formed  in  the  case,  tried  by  a  jiuryj 
^^^*      and  Wheeler  recovered  the  goods. 

Haix  The  appellants  insist  that  the  assignment  was  void  upon 

WHBsuftx.    its  face,  because  it  contained  this  clause: 

'^4.  To  pay  such  other  debts  as  we  may  hereafter  spe- 
cify, out  of  any  surplus  which  may  be  left  after  paying  all 
the  claims  and  debts  in  this  deed  of  assignment  first  de- 
scribed." 

We  do  not  think  this  provision  made  the  assignment 
void  per  se.  Ind.  Dig.  144.  See,  as  to  voluntary  assign- 
ments hereafter,  Acts  of  1859,  p.  239. 

It  is  further  insisted  that  the  assignment  was  void,  be- 
cause the  deed  of  assignment  was  not  recorded,  and  pos- 
session of  the  property  assigned  delivered.  The  deed  does 
not  appear  to  have  been  recorded;  but  whether  there  was 
•a  bona  Jide  delivery  of  possession  or  not,  was  a  question 
properly  left  to  the  jury,  and  they  found  that  there  w^as 
such. 

There  is  some  evidence  tending  to  support  the  finding, 
and  we  cannot  disturb  the  judgment  of  the  Court  below 
in  refusing  to  set  the  finding  aside. 

It  was  not  necessary  that  there  should  be  a  removal  of 
the  goods  from  the  building  in  which  they  were  at  the 
time  of  assignment,  to  constitute  a  delivery  of  possession. 
The  delivery  might  be  made  in  that  building.  Burr,  on 
Assign.  327. 

So,  it  was  not  necessary  that  the  assignors  should  be 
permanently  excluded  firom  the  possession.  They  might 
be  permitted  to  act  as  the  agents  of  the  assignee.  The 
circumstance  might  excite  suspicion,  but  not  conclusively 
prove  fraud.  It  would  be  a  question  of  notoriety  and  good 
faith.    Burr,  on  Assign.,  svpr€L. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  J.  Qiandler  and  X  B.  Hynes^  for  the  appellants. 

A.  L.  Robinson^  for  the  appellee. 
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Not.  Tem, 

1859. 


The  New  Albany  and  Salem  Railroad  Company  v.    

Powell.  ,Th«  N«w 

Albavt,  &c., 
Railbo'd  Ck>. 

Where  the  snmmo&fl  oommuided  the  offloer  to  nunmon  the  New  Albany,  fr,,      Powbll. 
Eailroad  Campatof,  and  the  retnm  wm,  "served  es  oomnuuided,  bj  copy 
giTen  to  condnctor  P.,  conductor  on  express  train/'  it  was  hdd,  in  a  suit  for 
killing  stock,  brought  under  the  statute  of  1853,  that  sernce  was  sufficiently 
shown. 

Where'  no  affldavit  for  a  oontfauumce  i^pean  in  die  record,  the  refusal  of  a 
continuance  cannot  be  held  error  on  appeal. 


APPEAL  from  the  PidasH  Circuit  Court  ^i:^> 

Hanna^  J. — This  was  a  stiit  commenced  before  a  justiee 
of  the  peace,  by  Powell  against  the  appellants,  for  dam* 
aires  for  animab  killed  by  the  cars,  &c*,  of  the  said  appel- 
la^,  where  tbeie  was  judgment  for  th^  plaintiff,  and  1, 
in  the  Circuit  Court  on  appeaL 

The  errors  assigned  are — 

1.  That  the  Circuit  Court  should  have  sustained  the 
motion  of  the  defendant  to  dismiss  the  cause. 

The  record  shows  that  this  motion  was  placed  upon  the 
ground  that  there  was  not  a  sufficient  service;  that  a  sum- 
mons  issued  to  any  constable,  &c.,  commanding  him  to 
summon  the  ^New  Albany  and  Salem  Railroad  Company ^ 
their  agent,  or  attorney,"  &c.;  and  the  return  is,  "served  as 
commanded  by  copy  g^ven  to  conductor  Putnamj  conduc- 
tor on  express  train." 

Without  stopping  to  inquire  whether  the  motion  made 
would  reach  a  defect  in  the  service,  if  such  existed,  we  are 
of  opinion  the  service  is  sufficiently  shown,  under  the  stat* 
ute  of  1853,  p.  113.  Same  appellants  v.  ChroomSj  9  Ind. 
R.245. 

It  is  insisted  that  the  return  should  show  that  the  person 
to  whom  the  copy  was  delivered  was,  at  that  time,  a  con* 
dnctor  on  a  train  passing  through  said  county.  Keeping 
in  view  the  form  of  the  command  in  the  summons,  we 
think  the  return  does  show  that  fact.  It  was  served  as 
commanded  on  a  conductor — ^the  conductor  of  an  express 
train. 


374 

Not*  T6niiy 

1859. 

BOVAHBIOK 

T. 


CASES  IN  THE  SUPREME  COURT 

2.  The  Court  should  have  sustained  the  motion  of  de- 
fendants to  continue,  &c. 

There  is  no  affidavit  in  the  record  in  support  of  the  mo- 
tion. Without  a  proper  affidavit,  the  ruling  of  the  Court 
wi»  right 

The  other  two  reasons  assigned,  are  based  upon  the 
ruling  of  the  Court  on  the  motion  for  a  new  trial,  Scc^  and 
have  reference  to  the  evidence,  Sec  The  record  does  not 
profess  to  contain  all  the  evidence,  and  we  cannot,  there- 
fore, determine  the  points  attempted  to  be  made. 

So  far  as  any  other  questions  are  raised  in  the  case,  they 
have  been  abready  settled  in  the  case  of  the  same  appel- 
lants V.  Tiltan,  12  Ind.  R.  8,  and  the  same  v.  Maiden^  id. 
10. 

Per  Cktriafn4 — The  judgment  is  affirmed  with  5  per  cent 
damages  and  costs. 

W.  O.  Cooper^  for  the  appellants. 

2>.  D.  Prattj  for  the  appellee. 


^•*-» 


BoFANDicK  v.  Salmon. 


December  9, 


APPEAL  fix>m  the  Vanderburgh  Court  of  Conunon 
Pleas. 

Hanna,  J.-— Proceedings  by  plaintiff  to  enjoin  defendant 
£rom  collecting  a  sum  claimed  to  be  due,  as  evidenced  by 
a  due  bill  held  by  said  defendant 

It  is  averred  that  the  due  bill  was  given  for  money  bor- 
rowed by  plaintiff  of  defendant;  that  afterwards  a  pro- 
missory note  was  executed  for  the  same  money,  but  the 
due  bill  was  not  taken  up;  that  the  note  was  paid. 

The  defendant  answered,  denying  the  payment  of  the 
due  bilL    Trial  by  the  Court;  finding  for  the  defendant 

The  evidence  is  in  the  record,  and,  it  is  insisted,  does  not 
sustain  the  finding. 

We  have  carefully  examined  and  considered  the  evi- 
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dence,  and  aie  of  opinion  a  new  trial  should  have  been  K«v-  ^cnn, 

granted.  ^^'^' 

Per  CWnoii*.— The  judgment  is  reversed  with  coats.    Wi»«« 

Canse  remanded,  &c«  Tbb  Stats. 

A»  Iglehart  and  IXL  R*  Anikes^  for  the  appellant. 

IL  F.  JohnsoHj  for  the  appellee. 


Windsor  v.  The  State. 

A  criminal  prosecation  is  not  a  proper  mode  of  trying  title  to  real  estate. 

A  person  without  color  of  title  could  not  defeat  a  criminal  prosecndon,  for 
malicioas  trespass  npon  lands,  by  setting  up  tide  in  himself;  but  where  be 
has  m  paper  titla  appazentLy  yalid  on  its  &c^,  and  claims  in  good  fiddi  to  ba 
owner,  and  is  in  possession,  by  iiimself  or  by  another  occupying  by  his  di^ 
rection,  a  prosecution  for  a  malicious  trespass  to  the  damage  of  a  third  per- 
son, wiU  not  lie,  although  sudi  person,  in  the  end,  proTe  to  hare  the  better 
title. 

APPEAL  from  the  XhJxns  Court  of  Common  Pleas,     ^j-^y  ^ 

WoRDEN,  Jd — Pros^ution  against  Windsor  for  a  mau« 
cious  trespass  committed  by  him,  as  was  alleged,  npon  a 
dwelling  hoose  belonging  to  the  ^^trostees,  in  trust  for  the 
Methodist  Episcopal  Ckureh  of  the  Indiana  Ammal  Cottfer' 
enceJ^ 

Trial  by  the  Coort;  conviction  and  judgment,  a  motion 
for  a  new  trial  having  been  overruled. 

It  appears  by  the  evidence,  all  of  which  is  set  oat,  that 
at  the  time  the  trespass  was  committed,  one  Lindsey  El^ 
kiHs  was  in  possession  of  the  property  by  the  direction  of 
the  defendant,  but  was  aboat  moving  out,  and  had  moved 
a  part  of  his  household  furniture;  and  one  Sarah  Jane 
Cone  was  about  moving  into  the  house,  or  perhaps  had 
moved  in,  by  the  authority  of  the  trustees  of  the  church. 
The  defendant  daimed  the  property  as  his  own,  and  re- 
moved the  doors,  and  otherwise  injured  the  house,  saying 
that  he  was  going  to  move  it  away.  In  Marchf  1648,  one 
Samuel  Winegar  and  wife  conveyed  the  land  on  which  the 
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■ 

Nor.  Term,   house  stood,  to  the  trustees  of  the  church,  but  at  what  time 
*"^*      the  deed  was  recorded  does  not  appear.     The  land  thus 


WnrMOK  conveyed  was  a  small  piece  estimated  to  contain  three 
Thk  Stats,  acres  and  a  half  out  of  a  certain  tract.  Afterwaids,  in 
September^  1852,  the  said  Winegar  and  wife  conveyed  the 
whole  of  said  tract,  without  exception  or  reservation,  to 
said  Lindsey  Elkinsy  and  in  December,  1854,  Elkins  and 
wife  conveyed  the  above  tract  to  the  defendant.  The  de- 
fendant thus  had  a  paper  title  to  the  premises,  derived  from 
the  same  source  as  that  held  by  the  trustees.  It  may  have 
been  a  valid  title,  for  it  does  not  appear  at  what  time  the 
deed  to  the  trustees  was  recorded,  nor  was  there  any  evi- 
dence showing  that  either  Elkins  or  the  defendant  had 
notice  thereof  before  receiving  their  respective  convey- 
ances. The  house  appears  to  have  been  in  the  possession 
of  the  defendant,  as  Elkins  was  occupying  it  by  his  direc- 
tion. 

The  question  arises  whether,  under  these  circumstances, 
the  defendant  can  be  held  responsible  criminally,  for  a 
trespass  committed  upon  the  house.     We  think  not. 

In  Botffe  V.  The  State,  10  Ind.  IL  492,  it  was  decided 
that  a  man  cannot  be  held  criminally  responsible  for  de- 
stroying timber  upon  lands  of  which  he  holds  the  posses- 
sion by  virtue  of  a  contract  obtained  by  fraud. 

We  do  not  think  a  criminal  prosecution  a  proper  mode 
of  trying  the  title  to  real  estate. 

A  person  without  color  of  title,  could  not  defeat  a  crim- 
inal prosecution  for  malicious  trespass  upon  lands,  by  set- 
ting up  a  title  thereto  in  himself;  but  where  he  has  a  paper 
title,  apparently  valid  on  its  face,  and  claims,  in  good  faith, 
to  be  the  owner,  and  is  in  possession,  either  by  himself  or 
others  occupying  by  his  direction,  he  cannot  be  prosecuted 
criminally  for  a  trespass  committed  thereon  by  him,  to  the 
damage  of  a  third  person,  although  such  third  person,  in 
the  end,  may  prove  to  have  the  better  title. 

The  motion  for  a  new  trial  should  have  prevailed* 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

A*  J.  Simpson,  for  the  appellant. 
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■ 

Not.  Tttcniy 

Rodman  and  Others  v.  Kelly.  1859. 


BODMAV 


Section  71,  a  B.  S.  p.  464,  authorises  an  action  before  a  justice  of  the  peace       ^  ^* 
to  recorer  possession  of  personal  property  taken  bj  attachment  issned  from 
the  Common  Pleas,  against  a  person  other  than  the  plaintiff,  where  the 
yalne  of  the  property  is  not  more  than  100  dollars. 

A  notice  to  take  d^K>Bitions  "fai  the  office  of  the  deik  of  Marshall  conntyi  in 
the  state  of  IllinoU"  is  too  vagne  as  to  place;  bnt  where  the  deposition  was 
not  in  the  record,  nor  shown  to  hare  been  4:ead  npon  the  trial,  and  the  Su- 
preme Coort  had  no  means  of  determining  its  character,  it  was  held  that  the 
ecror  was  not  snfflcieni  to  rererse  the  judgment. 


APPEAL  from  the  Boone  Circuit  Court  Friday, 

WoBDENy  J. — This  was  an  action  for  the  possession  of 
certain  articles  of  personal  property,  brought  by  the  appel* 
lee  against  the  appellants,  before  a  justice  of  the  peace. 

On  appeal  to  the  Circuit  Court,  the  defendants  moved 
to  dismiss  the  cause  for  want  of  jurisdiction  in  the  justice. 
The  motion  was  overruled  and  exception  taken. 

Trial  by  the  Court;  finding  and  judgment  for  the  plain- 
tiff below.  New  trial  moved,  on  the  ground  that  the  Court 
improperly  overruled  a  motion  to  suppress  a  deposition 
taken  by  the  plaintiff. 

The  ground  of  the  motion  to  dismiss  the  cause,  was 
that  the  property  was  taken  by  the  defendant,  Rodman^  as 
the  sheriff  of  Boone  county,  by  virtue  of  a  writ  of  attach- 
ment issued  from  the  Boone  Common  Pleas  against  one 
Joseph  Kelljfi  at  the  suit  of  the  other  defendants,  as  the 
property  of  said  Joseph  Kelly*  It  is  insisted  that  in  such 
case,  a  justice  of  the  peace  has  no  jurisdiction. 

If  this  were  a  proceeding  under  the  provisions  of  the 
statute  ^authorizing  proceedings  to  try  the  right  of  prop- 
erty seized  by  virtue  of  any  writ  of  execution  or  attach- 
ment," &c.  (2  B.  S.  p.  493),  the  objection  would  probably 
be  well  taken,  as  that  statute  contemplates  such  proceed- 
ings before  a  justice  only  in  cases  where  the  property 
has  been  seized  by  virtue  of  process  issued  by  a  justice. 
MaUock  V.  Strange^  8  Ind.  B.  57.  It  is  insisted  that  the 
foregoing  statute  is  the  only  one  giving  justices  jurisdic- 
tion in  cases  where  property  has  been  seized  by  execu- 
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No7.  Tom,  tion,  &c.,  and  as  he  has  no  jurisdiction  under  this  statute 
10^*  where  the  property  was  seized  by  process  issued  from  the 
BoDMAv  Common  Pleas,  therefore,  the  proceeding  before  the  justice 
was  without  authority,  and  void. 

This  suit  was  instituted  under  the  provisions  of  §  71, 
2  R.  S.  p.  464,  which,  in  our  opinion,  clearly  authorizes  it. 
Under  this  latter  statute,  a  plaintiff  may,  in  all  cases,  pro- 
ceed before  a  justice  where  his  personal  property,  not  ex- 
ceeding in  value  100  dollars,  has  been  wrongfully  taken  or 
unlawfully  detained  by  any  other  person,  where  ^^the  same 
has  not  been  taken  by  virtue  of  any  execution  or  other 
writ  against  him.'' 

A  party,  where  his  property  has  been  seized  by  virtae  of 
an  execution  or  attachment  against  another  person,  is  not 
confined  to  the  remedy  provided  on  page  493  of  the  code, 
but  may  proceed  to  replevy  the  same  under  the  other  pro- 
visions of  the  statute. 

The  motion  to  dismiss  the  cause  was  conectly  over- 
ruled. 

The  motion  to  suppress  the  deposition  was  based  upon 
alleged  insufficiency  of  the  notice  in  respect  to  the  place 
where  the  same  was  to  be  taken.  The  notice  specified 
that  the  depositions  were  to  be  taken  "in  the  office  of  the 
clerk  of  the  Circuit  and  District  Court  of  Marshall  county, 
in  the  state  of  IlUfunsJ^  This  notice  is  vague  and  unsatis- 
factory as  to  place.  A  person  in  LuUana  could  not,  per- 
haps, be  presumed  to  know  at  what  particular  town  or 
place  the  clerk  of  a  Court  in  another  state  kept  his  office. 
If  the  place  is  fixed  by  a  law  of  IlUnais^  still  a  person  here 
would  not  be  bound,  nor  would  he  be  expected,  to  notice 
the  law  of  another  state.  But  still,  admitting  the  notice 
to  be  insufficient,  we  think  the  error  is  not  sufficient  to  re- 
verse the  judgment. 

The  deposition  is  not  contained  in  the  record,  and  we 
have  no  means  of  determining  its  character,  or  ascertain- 
ing whether  there  was  anything  in  it  that  worked  an  injury 
to  the  defendants.  The  record  does  not  even  show  that  it 
was  read  on  the  trial  of  the  cause  at  alL  This  question 
has,  in  principle,  been  already  determined.    Thus,  in  the 
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case  of  Oidbertsan  v.  Stanley j  6  Biackf.  67,  an  improper   '^^'  'F«n> 
question  was  asked  of  a  witness,  and  an  objection  to  it      ^^^* 


OTenmled*  It  was  held  to  be  enroneons;  bnt  the  Conrt  Datib 
say,  as  a  reason  why  the  error  was  not  fatal,  ^<the  record  Fuu. 
does  not  contain  the  answer  of  the  witness,  nor  inform  us 
whether  he  answered  the  question  at  all  or  not,  we  do  not 
know  whether  the  defendant  was  injured  by  it  or  not." 
Again,  in  the  case  of  Jones  v.  Doe^  1  Ind.  R.  109,  objection 
had  been  made  to  certain  witnesses  introduced*  The  Ck>urt 
say:  "The  record  does  not  disclose  what  was  stated  by 
the  witnesses  objected  to,  and  it  is,  therefore^  impossible 
for  thb  Court  to  determine  what  was  the  nature  of  the 
testimony  given  by  them,  or  what  influence  it  could  have 
had  upon  the  jury,  if  any." 

So  in  the  case  at  bar,  we  are  not  informed  whether  the 
deposition  was  read  on  the  trial,  or  if  read,  there  is  nothing 
before  us  from  which  we  can  say  that  the  defendants  were 
injured  thereby. 

Per  CWnam^— The  judgment  is  affirmed  with  costs. 

A.  J.  Boone,' for  the  appellants. 

T.  X  Casonj  for  the  appellee. 


.  mm^  • 


Davis  and  Another  v.  Pike. 

APPEAL  from  the  HamiUan  Court  of  Common  Pleas.  F)r{day, 
Per  Curiam^ — The  appellee,  who  was  the  plaintiff,  sued 
the  appellants,  who  were  the  defendants,  upon  a  promis- 
sory note  for  the  payment  of  350  dollars,  with  interest 
from  date.  The  note  is  dated  Febmarp  28, 1856,  and  due 
at  one  year  and  ten  months. 

A  summons  was  issued  against  the  defendants,  retuma* 
ble  on  the  second  day  of  the  February  term^  1858,  of  said 
Court,  which  was  returned,  and  by  the  return  of  the  shenJT 
thereon  appears  to  have  been  served  at  least  ten  days  be- 
fore the  first  day  of  said  term  of  that  Court     Afterwards, 
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Not.  Term,    on*  the  second  day  of  said  tenn,  tbe  defendants  not  appear- 
^^^*      ing,  they  were  regularly  defaulted;  and  thereupon  the  cause 
Cook       was  submitted  to  the  Court,  without  the  intervention  oi  a 
Otto.       j^ij)  &nd  the  Court  being  fully  advised,  found  for  the  plain- 
tiff 390  doUars,  50  cents,  upon  which  finding,  judgment 
was  rendered,  &c. 

The  following  are  the  errors  assigned: 

1.  The  record  shows  that  there  was  a  trial  in  the  Coort 
below,  without  any  issue  having  been  joined  by  the  par- 
ties. 

2.  The  damages  assessed  are  excessive,  and  not  wa^ 
ranted  by  the  pleadings. 

3.  The  summons  issued  against  defendants  in  the  Court 
below,  was  not  made  returnable  to  the  fijrst  day  of  the  next 
term,  as  required  by  law. 

There  is  nothing  in  the  assignment  of  errors,  as  applied 
to  the  case  at  bar.  2  R.  8.  p.  35,  §  37.— J!i,  p.  350.— Peik. 
Pr.  147. 

The  judgment  is  afiirmed  with  10  per  cent,  damages  and 
costs. 

E.  &  Stone  and  A.  H.  Conner^  for  the  appellants. 

G.  H.  VosSy  for  the  appellee. 


.  •■ » ■ 


Cook  and  Others  t;.  Otto  and  Another. 

|^^^  APPEAL  from  the  Vanderlmf^h  Circuit  Court. 

Per  Curiam. — The  record  shows  that  Otto  and  Dams^ 
at  the  April  term,  1858,  of  the  Vimderburg'h  Circuit  Conit, 
recovered  a  judgment  in  that  Court  against  the  appdlants, 
who  were  the  defendants,  and  that  afterwards,  at  tbe  same 
term,  the  defendants,  upon  affidavit,  moved  for  a  new  trial 
in  the  cause  in  which  judgment  was  rendered,  which  mo- 
tion the  Court  overruled.  Aad  from  the  decision  of  the 
Court  in  overruling  said  motion,  the  defendants  took  this 
appeal. 
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The  appeal  thus  taken  most  be  dismissed.     The  statute  ^ov.  Term, 
does  not  authorize  an  appeal  from  an  order  of  the  Court      ^^^' 
refusing  or  granting  a  new  trial,  especially  when  such  or-       Rows 
der  is  made  at  the  term  at  which  the  cause  in  which  sudi    Bnosni*. 
order  was  made  was  tried.     The  party,  to  avail  himself  of 
an  error  in  refusing  a  motion  for  a  new  trial,  must  appeal 
from  the  final  judgment  in  the  cause  to  which  his  motion 
applies.    2  B.  S.  pp.  158, 162,  §§  550,  576. 

The  appeal  is  dismissed  with  costs. 

C.  Denby  and  J.  Lunkenheimerj  for  the  appellants. 

C.  Baker  J  for  the  appeUees. 


ROWE  V.   BUCHTEL. 

APPEAL  from  the  St.  Joseph  Court  of  Common  Pleas.  ^Jj^'i^ 

Perkins,  J. — On  the  1st  of  Aprils  1852,  one  Bambarger 
made  his  note,  at  Elkhart^  Indiana^  for  125  dollars,  payable 
to  Bjowe  on  the  1st  of  April,  1853,  and  Bambarger  execu- 
ted said  note  with  Buehtel  as  surety. 

In  November  J 1856,  Buehtel  gave  Rowe  written  notice  to 
sue  on  the  note.  But  Bambarger  had  then  left  the  state, 
and  he  never  returned  to  it,  but  died,  in  Ohio.  He  left  no 
property,  and  never  had  any  administrator  in  Indiami* 

Bowe  did  not  commence  suit  against  any  one  on  the 
note,  at  the  first  term  of  the  Court  after  receiving  notice 
to  sue;  but  at  the  second  term  thereafter,  he  sued  BuchteL 
Buehtel  defended  on  the  ground  that  he,  himself,  had  not 
been  sued  at  the  first  term  after  the  notice,  and  his  defense 
was  held  valid  by  the  Court 

The  Court  erred  in  a  very  plain  case.     The  notice  to 
sue  did  not  operate  as  a  requirement  to  sue  the  surety. 
No  suit  against  him  was  necessary  to  secure  any  rights  . 
against  his  principal.    He  could  have  paid  the  note  at  any 
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Not.  Term,  time  without  suit,  and  then  proceeded  against  his  princi- 
^^^*      paL     Chit,  on  Cont,  7  Am.  ed*,  p.  597,  and  notes. 
Bbll  And  the  payee  of  the  note  was  not  bonnd,  upon  notice, 

HuiroATB.  to  follow  the  principal  out  of  the  state.  This  is  the  role 
as  to  diligence,  on  assigned  notes.  So  such  absence  ex- 
cuses a  demand,  in  cases  where  a  demand  would  other- 
wise be  necessary. 

The  judgment  is  reversed  with  costs.    Cause  remanded, 
Sec 
J.  J..  Listonj  for  the  appellant. 
H.  C.  Newcomb  and  J.  &  Tarkingiany  for  the  appellee. 


Bell  and  Another  v.  Hunoate. 

Where  the  plaintiff  demon  to  the  answer,  hat,  before  the  Court  ham  deter- 
mined the  demurrer,  replies  thereto,  he  therebj  waiyes  his  demmier. 

If  the  Court  in  charging  the  jury  assnmes  a  material  fact,  it  osnrps  the  pie- 
logatiTe  of  the  Jury,  and  the  judgment  may  be  rerersed,  altfaon^  the  eri- 
dence  is  not  in  the  record. 

Satttrdm,  APPEAL  from  the  OrcMfte  Court  of  Common  Pleas. 

Hanna,  J. — HmgaUy  as  assignee  of  Kenly^  brought  suit 
on  a  note  executed  by  Bell  and  Dougherty  to  Kenly. 

The  answer,  on  its  face,  appears  to  be  by  but  one  of  the 
defendants,  but  does  not  show  which  one  it  is.     It  is — 

1.  That  the  plaintiff  is  indebted  to  the  defendant  150 
dollars,  for  money  had  and  received. 

2.  That  plaintiff  has  obtained  from  him,  by  gaming  with 
cards,  200  dollars  unlawfully,  and  the  defendant  offers  to 
set  off,  &c. 

3.  That  plaintiff,  before  the  conunencement  of  the  suit, 
received,  for  the  use  of  this  defendant,  200  dollars,  money 
lost  and  paid  to  said  Hungate. 

4  That  said  Bell  is  the  principal,  and  said  Daughetig 
surety  only,  in  said  note. 
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There  was  a  demurrer  filed  to  the  answer,  which  does   N«>^-  Ttem, 
not,  by  the  record,  appear  to  have  been  disposed  of,  1959. 

The  plaintiff,  for  reply,  filed  a  general  denial.     Trial  by      Black 
a  jury;  verdict  and  judgment  for  the  plaintifE  Daoot. 

The  plaintiff,  by  replying,  waived  his  demiurer  to  the 
answer.     Ind.  Dig.  649. 

The  evidence  is  not  all  in  the  record. 

The  Court  instructed  the  jury  in  such  language  as  as- 
sumed the  existence  of  certain  facts,  and  that  they  had 
been  proved,  to-wit:  That  Bell  was  principal  and  Doughs 
erty  surety;  that  three  years  before  the  trial,  the  plaintiff 
won  at  cards  of  said  Bell  100  dollars;  that  it  was  not 
necessary  to  inform  the  jury  whether  the  money  so  won 
coold  be  pleaded  as  a  set-off  or  not,  because  six  months 
had  elapsed  fit>m  the  winning  of  the  money  before  the 
note  was  assigned  to  the  plaintiff;  therefore,  the  defense 
was  not  available,  and  it  was  the  duty  of  the  jury  to  find 
for  the  plaintiff 

The  Court,  by  assuming  that  the  facts  thus  mentioned 
were  proved,  usurped  the  prerogative  of  the  jury,  namely, 
to  determine  whether  the  evidence  sustained  the  issues 
made.  The  instructions  were,  therefore,  wrong  in  form. 
But  it  is  said  that,  the  evidence  not  being  in  the  record, 
we  must  presume  in  favor  of  the  action  of  the  Court 
We  do  not  think  so,  under  the  circumstances  of  this  case. 

Per  Ourianu — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

2>.  McDonald  and  A.  O.  Porter^  tot  the  appellants. 

J.  Baker ^  for  the  appellee. 


m   •»»  • 


Black  and  Another  v.  Daooy. 

Tbe  note  of  the  derk  of  the  Covrt  btlownpon  tha  traoMript^  li  no  part  of  the 
record.  ^r 

The  Supreme  Court  wUl  presume  in  &Tor  of  the  legality  of  the  proce^^i^ 
helow,  where  tlie  oontnuy  la  not  tliown  bj  the  partjr  complaining  thueofl 
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Not.  Term,    Where  die  record  doei  not  oontain  the  eridenoe,  the  Supreme  Conrt  will 


1859. 


Black 

T. 

Dao«t. 

Saturday, 
December  10, 


same  in  foror  of  the  impropriety  of  an  instmction,  if  any  state  of  fiacts 
might  haye  existed  to  wliich  snch  instmction  would  hare  heen  applicable. 

APPEAL  from  the  PiUnam  Court  of  Common  Pleas. 

Hanna,  J. — Suit  on  an  account  for  money  had  and  re- 
ceived, for  money  paid,  laid  out,  &c.,  for  work,  labor,  and 
materials,  for  goods,  &c.,  and  for  balance  due  on  settle- 
ment. 

Answer,  first,  a  general  denial;  second,  by  way  of  coun- 
terclaim, that  plaintiff  was  indebted  in  the  sum,  &c^  for 
balance  due  on  pork  delivered  to  plaintiff. 

Reply,  in  denial 

The  first  eiror  assigned  is,  in  relation  to  the  suppression 
of  depositions.  The  record  made  by  the  clerk  shows  tliat 
on  motion  depositions  were  suppressed  and  the  ruling  ex- 
cepted to;  but  there  is  no  bill  of  exceptions  informing  ns 
what  depositions  were  so  suppressed,  nor  for  what  cause. 
There  is  a  bill  of  exceptions  showing  that  the  defendants 
read  to  the  jury  the  parts  of  the  depositions  of  IsaiaA 
Mansur  and  David  Macy^  not  heretofore  suppressed*  The 
bill  of  exceptions  does  not  inform  us  what  part  was,  and 
what  was  not  suppressed.  At  the  end  of  certain  of  the 
answers,  the  letter  Q,  is  placed,  and  the  letter  O  at  the 
end  of  the  balance.  A  note  by  the  clerk  is  inserted,  stat- 
ing that  Q  denoted  answers  suppressed,  and  O,  those  not. 
This  note  cannot  be  regarded  as  any  part  of  the  record; 
nor  does  the  additional  statement  of  the  clerk,  that  the  bill 
of  exceptions  which  was  taken  at  the  time  of  the  suppres- 
sion of  the  depositions,  was  lost,  give  any  greater  force  to 
the  said  note.  The  record  cannot  be  supplied  in  that 
mode. 

The  second  error  assigned  is  in  striking  out  the  testi- 
mony of  said  Manswr  and  Macy^  and  in  directing  the  jury 
to  discard  the  same. 

In  Reese  v.  Beek^  9  Ind.  R.  239,  in  reference  to  the  sup- 
pression of  depositions,  it  was  held,  that  the  party  com- 
plaining of  a  decision  must  show  it  to  be  w^rong;  and  that 
in  this  Court  the  presumption  is  in  favor  of  the  action  of 
the  Court  below.     As  the  cause  for  the  suppression  of  a 
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portion  of  the  depositions  of  Mamwr  and  Jlfocy  is  not   Not.  Tmb, 
shown,  we  are  left  in  the  dark  as  to  how  far  that  motion       ^°^' 
affected  the  depositions  as  a  whole,  and,  indulging  the      Biack 
same  presumption  in  favor  of  the  further  action  of  the      Dawit. 
Conrt,  in  striking  out  the  balance  of  said  depositions  as 
irrelevant,  we  most  condude  that  the  motion  to  snpparess, 
for  whatever  cause  entertained,  was  so  entertained  to  all 
the  parts  of  said  depositions  which  otherwise  wonld  have 
been  relevant  to  the  issues  then  being  tried,  and  conse* 
qneutiy  that  the  ruling  on  the  motion  to  strike  out,  was 
right,  for  the  reason  that  it  is  apparent  that  a  part  of  the 
answers  were  irrelevant. 

The  third,  fourth,  and  fifth  enors  assigned,  are  based 
upon  the  rulings  of  the  C!ourt  in  giving  and  refusing  in* 
structions.  * 

The  evidence  is  not  in  the  record. 

Of  the  instructions  given,  only  three  were  so  excepted 
to  as  to  enable  us  to  examine  the  questions  arising  thereon. 
They  are  as  follows: 

<^  That  if  the  jury  believe  from  the  evidence  that  the 
money  advanced  by  plaintiff  to  defendants  v^as  procured 
from  another,  where  a  higher  rate  of  interest  than  6  per 
cent,  is  allowed,  and  that  it  was  agreed  between  plaintiff 
and  defendants,  that  such  higher  rate  of  interest  should  be 
paid  for  all  moneys  advanced  by  plaintiff  to  defendants  in 
purchasing,  slaughtering,  packing,  and  shipping  their  pork, 
then  such  higher  rate  of  interest  should  be  allowed  to  the 
plaintiff  by  the  jury." 

^  If  the  jury  believe  from  the  evidence  that  the  money 
used  by  the  defendants,  in  purchasing,  *^«>«g^^f*iig^  pack* 
ing,  and  shipping  their  pork,  was  to  be  borrowed  by  plaintiff 
for  them,  in  the  state  of  New  York;  and  that  it  was  agreed 
between  them,  plaintiff  and  defendants,  that  the  money 
would  be  subject  to  a  charge  of  one  and  a  half  per  cent» 
for  commission;  and  that  the  money  so  borrowed  by  plain- 
tiff for  defendants,  was  chargeable  with  such  commission, 
then  the  jury  should  allow  such  commission  to  plaintifii^' 

'^That  if  the  parties  meet  together  and  employ  a  third 
party  to  cast  up  the  accounts  between  them,  and  the  ao- 
Vol.  XIIL-25 
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Hot.  Tmm,   ooants  ure  examined  by  them  pro  and  con^  and  no  objec- 
*^*^*      tion  made  by  either  party,  and  the  said  third  party  casts 
Bulok      up  a  balance  against  one  of  the  settling  parties,  that  bal- 
Damt.     ttnce  is  presumed  to  be  correct  prima  fadeP 

As  the  evidence  is  not  in  the  record,  the  only  remaining 
error  assigned,  so  &r  as  it  might  be  based  upon  the  evi- 
dence, cannot  be  considered,  namely,  that  the  Court  erred 
in  refusing  a  new  trial;  therefore,  the  disposition  of  the 
questions  arising  upon  the  above-quoted  instructions,  will 
conclude  our  investigations. 

In  addition  to  the  instructions  above  set  forth,  there  was 
one  given  to  the  jury,  to  the  effect,  that  interest  at  a  greater 
rate  than  6  per  oent^  was  illegal  in  this  state;  and  that 
charges  of  illegal  commissions  could  not  be  recovered. 
*  As  to  the  third  instruction  above  quoted,  we  cannot  per- 

ceive any  objection  to  it. 

The  other  two  instructions,  when  taken  in  connection 
with  the  fourth  one  alluded  to,  and  given  at  the  instance 
of  the  defendants,  we  think,  presented  to  the  jury  the 
question  of  whether  an  arrangement  or  subterfuge  had 
been  resorted  to,  to  avoid  the  usury  laws  of  the  state.  The 
jury  were  told  the  rate  of  legal  interest  in  this  state,  and 
as  the  evidence  is  not  in  the  record,  informing  us  of  the 
state  of  facts  to  which  the  other  instructions  would  apply, 
we  must  presume  in  favor  of  the  action  of  the  Court,  if 
any  stete  of  facts  might  have  existed  making  such  instnio- 
tions  legal 

We  are  not  prepared  to  say  that  the  plaintiff  might  not 
have  been  acting  under  an  agency  or  commission  for  the 
defendant,  in  obtaining  for,  and  advancing  money  to  him, 
for  the  purchase,  &c.,  of  hogs. 
^  As  before  stated,  the  evidence  is  not  before  us,  and,  as 

such  a  state  of  facts  might  have  been  shown  as  would 
make  the  instructions  correct,  we  must  presume  they  were 
so  shown* 

Per  Omriam. — The  judgment  is  affirmed  with  5  per  cent 
damages  and  costs. 

HaikcBway^  tat  the  appellant. 

^—  WilUamsan  and I^oggyj  for  the  ajqpellees. 
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Not.  Term, 

Marks,  Executor,  &c.,  v.  The  Junction  Railroad  Com-       ^959. 

PANT.  Boob 

T. 

Watsok. 

APPEAL  fifom  the  Fapette  Circuit  Court.  Saturday, 

,  Deoember  10. 

Per  Curiam. — The  appellees  sued  the  appellant  on  a 
subscriptioa  to  the  stock  of  the  company,  and  recovcTed. 

The  same  question  is  presented  in  the  case  as  is  decided 
in  MeOra^  v.  the  same  appellee,  9  Ind.  R.  358.  The  law, 
as  decided  in  the  case  referred  to,  is  with  the  appellant, 
and  to  that  decision  we  adhere. 

The  judgment  is  reversed  with  costs.     Cause  remanded, 

&C. 

X  &  Reid  and  &  Heron,  for  the  appellant. 

&  W.  Parker  and  J.  Ci  McLUoshj  for  the  appellees. 


I— . 


Boob  and  Another  v.  Watson  and  Another. 

APPEAL  from  the  Fayette  Circuit  Court  /Safcmfay, 

WoRDENy  J. — Suit  by  the  appellees  agcdnst  the  appel- 
lants, on  a  note  made  by  the  appellants  to  one  Robert  M. 
C  WaUoH,  and  by  him  endorsed  to  the  plaintifis. 

Each  of  the  defendants  answered  separately,  setting  up 
as  a  set-off  an  indebtedness  due  to  himself  from  Robert  M. 
C.  Watson,  accruing  before  the  assignment  of  the  note. 
Demurrer  to  the  answer  sustained,  and  exception.  The 
ruling  on  the  demurrers  is  the  only  matter  complained  of 
here. 

The  ruling  below  was  right.  The  set-off  pleaded,  lacked 
the  essential  quality  of  mutuality.  Each  answer  set  up 
matters  due  to  only  one  of  the  makers  of  the  note,  and  in 
each  case  they  cannot  be  set-ofE  Reed  v.  Coale,  4  Ind.  R. 
283.--JoAmo9I  v.  Keni,  9  id.  252. 

The  statute  authorizing  the  principal,  in  a  note  made  by 
a  principal  and  surety,  to  set  up  as  an  offset  a  daiuL  due 
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Not.  Tenii,   to  himself  from  the  payee,  &c.,  doeB  not  apply  here,  as 
^^^*      there  is  no  averment  that  one  of  the  makers  is  a  principal, 
LiHDUBT     and  the  other  a  surety.     For  aught  that  appears,  both 
DAKiir.      makers  of  the  note  are  principals.     If  one  of  the  makers  of 
the  note  were  a  principal,  and  the  other  his  surety  merely, 
whereby  a  debt  due  from  the  payee  or  holder  to  the  princi- 
pal, could  be  Bet'oS,  that  fact  should,  in  our  opinion,  be 
arerred  in  the  answer  setting  up  tiie  oflbet. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent 
damages  and  costs. 
J.  8.  Reidj  for  the  appellants. 
&  W.  Parker  and  J.  C.  Melntosk,  for  the  appellees. 


•  i»»i 


LiNDLET   V.   DaKIN. 


Where  there  was  no  motion  helow  for  a  taxation  of  oosta,  it  was  hdd,  ihat  the 
Court  not  haying  been  asked  to  make  a  rating  on  die  subject,  iSban  vis 
nothing  to  complain  of  on  appeal. 

Wheie  the  record  staled  that  it  contained  "all  the  testimoajr/'  it  was  Mi  that 
it  conld  not  be  deemed  to  contain  all  the  evidence. 

Attornment  is  the  acknowledgement  by  a  tenant  of  a  new  landlord,  on  die 
alienation  of  land,  and  an  agreement  to  become  tenant  of  the  porcfaBser. 

Occupancy  by  a  teiumt,  of  property  sold,  where  the  lad  and  the  tide  of  die 
tenant  are  known  at  the  dme.to  the  purchaser,  is  nota  breach  of  die  coyeBut 
of  right  of  possession;  and  if  no  special  contract  is  made,  the  occnpaot  be- 
comes tenant  to  the  purchaser,  and  the  possession  of  the  tenant  u  the  pos- 
session of  the  landlord. 

Bmt  as  the  possession  of  real  estale,  within  a  certain  statntoiy  period,  ms^  be 
the  subject-matter  of  a  yalid  parol  contract,  it  would  seem,  if  such  a  contract 
was  made  between  the  purchaser  and  the  seller,  that  a  suit  in  relation  to  snch 
possession,  would  necessarily  have  to  rest  upon  a  breach  of  the  parol  ooiitncl» 
and  not  upon  th^  covenants  of  the  deed. 

Mtmdav,  APPEAL  from  the  Morgam  Circuit  Court 

Perkins,  J.— Suit  upon  the  covenants  in  a  deed  convey- 
ing  real  estate.    Final  judgment  for  the  defendant. 

It  is  urged,  as  one  ground  for  the  reveraal  of  the  judg- 
ment, that  it  wrongly  embraces  costs.    But  no  motion  for 
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a  taxation  of  costs  was  made  below;  the  Court  was  not  ^o^*  ^^n^, 
asked  to  make  a  ruling  upon  the  subject,  and  there  is,  con-      ^Q^^' 
sequently,  none  to  be  complained  of  here.  Lihblbt 

Again,  it  is  said  the  judgment  is  wrong  upon  the  evi-  Dakht. 
denoe.  But  the  record  does  not  purport  to  bring  the  evi* 
dence  in  the  cause  before  this  Court.  It  states  that  all  the 
testimony  is  embodied  in  it.  Testimony  is  not  synony- 
mous with  evidence.  It  is  but  a  species,  a  class,  or  kind 
of  evidence.  Testimony  is  the  evidence  given  by  witnesses. 
Evidence  is  whatever  may  be  given  to  the  jury  as  tending  to 
prove  a  case*  It  includes  the  testimony  of  witnesses,  doc- 
uments, admissions  of  parties,  &a 

The  defendant  answered  to  the  breach  of  covenant  as  to 
possession,  that  at  the  time  he  sold  the  property  to  the 
plaintiff,  it  was  in  the  possession  of  other  persons;  that  the 
purchaser  knew  the  fact  at  the  time  of  bis  purchase,  and 
the  extent  of  their  rights  of  possession ;  and  that  an  agree- 
ment was  made  between  the  parties,  that  the  seller  was  to 
give  possession  at  a  future  time,  when  the  then  possessors 
could  be  removed. 

The  Court  overruled  a  demurrer  to  this  answer. 

Pending  the  cause,  the  then  possessors  vacated  the  pro- 
perty, so  that  the  possession  came  to  the  plaintifE  This 
fact  was  answered,  puis  darien  continuance^  and  the  an- 
swer held  valid. 

The  revised  code  contains  this  provision: 

"  Sec.  7.  A  conveyance  of  real  estate,  or  of  any  inter- 
est therein,  by  a  landlord,  shall  be  valid  without  the  at- 
tornment of  the  tenant.  But  the  payment  of  rent  by  the 
tenant  to  the  grantor,  at  any  time  before  notice  of  sale, 
given  to  said  tenant,  shall  be  good  against  the  grantee."  2 
R.  S.  p.  343. 

Attornment  is  the  acknowledgement  by  a  tenant  of  a 
new  landlord,  on  the  alienation  of  land,  and  an  agreement 
to  become  tenant  to  the  purchaser.  Whart  Law  Die  66. 
— 1  Bouv.  Law  Die.  161. 

It  thus  appears  that  occupancy,  by  a  tenant,  of  property 
sold,  where  the  fact,  and  the  title  of  the  tenant  are  known  at 
the  time  to  the  purchaser,  is  not  a  breach  of  the  covenant  of 
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T. 
BUTLXR. 


Nor.  Term,  right  of  possession;  and  that,  if  no  special  contract  is 
__J;5_.__  made,  the  occupant  becomes  tenant  to  the  purchaser.  The 
Wabbihotov  possession  of  the  tenant  is  the  possession  of  the  landlord. 
Bnt  as  the  possession  of  real  estate,  within  a  certain  stat- 
utory period,  may  be  the  snbject-matter  of  a  Yalid  parol 
contract,  it  would  seem,  if  such  a  contract  was  made  be- 
tween the  purchaser  and  seller,  that  a  suit,  in  relation  to 
such  possession,  would  necessarily  have  to  rest  apon  a 
breach  of  such  parol  contract,  and  not  upon  the  covenant 
of  the  deed.     See  Gibson  ▼*  EUer^  at  this  term  (1). 

This  shows  that  the  answers  in  this  case  were  good,  and 
that  the  suit  was  erroneously  brought  upon  the  deed.  The 
decision  below  was  undoubtedly  right  on  the  merits  of  the 
case,  and  the  judgment  must  be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

W.  IL  Harrisofiy  J.  W.  Oordon^  and  A,  EL  Conner^  for 
the  appellant. 

D.  McDonald  and  A.  O*  Porter*  for  the  appellee. 


(1)  AnU,  124. 


•■^•» » 


Washington  Township  v*  Butler. 


Mbndajf, 
December  l^. 


APPEAL  from  the  Allen  Ck>urt  of  Common  Pleas. 

Per  Curiam. — Application  to  township  trustees  for  a 
township  road. 

Viewers  appointed,  who  reported  that  the  road  would 
be  of  public  utility.  Butler^  through  whose  land  the  line 
of  the  road  ran,  remonstrated,  and  assessors  of  damages 
were  appointed,  who  reported  an  amount  in  his  favor. 
The  trustees  ordered  the  road  established,  and  the  damages 
to  be  paid  out  of  the  township  treasury. 

Appeal  by  Butler  to  the  county  commissioners.  Appeal 
dismissed  because  the  bond  therefor  was  made  payable  to 
the  township.     Appeal  from  the  commissioners  to  the 
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Common  Pleas.    Jury  trial  in  the  Conmion  Pleas,  accord-  ^o^-  "^^"^ 
ing  to  the  pmctice  piescribed  in  £ei»p  V.  &» AA,  7  Ind.  B.  _1!^1_ 
471.  BrcfwuxK 

An  increased  amount  of  damages  was  allowed  Butler^  Bi.iu»inir. 
which,  with  the  costs,  were  ordered  to  be  paid  out  of  the 
township  treasury. 

The  suit  was  carried  on  in  the  names  of  the  petitioners 
and  remonstrant 

We  see  no  error  in  the  case. 

The  judgment  is  affirmed  with  costs. 

Zfo  M*  Ninde  and  H.  W.  Puckettj  for  the  township* 


>m  > 


Mc  Campbell  v*  Arheabt. 
APPEAL  from  the  Fountain  Court  of  Common  Pleas,  ^^mdm, 

Dteember  IS. 

Per  Curiam* — This  case  is  here  upon  the  weight  of  evi- 
dence alone.  We  think  the  evidence  tends  to  sustain  the 
judgment.  The  claim  sued  for  was  to  have  been  credited 
on  a  mortgage,  and  was  not 

The  judgment  is  affirmed  with  10  pet  oent  damages  * 
and  costs. 

M.  M.  Mt^ardj  for  the  appellant 

L  A.  Rice^  fat  the  appellee. 


Stowman  v.  Blackbubn  and  Another. 

APPEAL  from  the  Miami  Court  of  Common  Pleas.      '^**^^ 
Per  Curiam,— In  this  suit  the  plaintiff  alleges  that  he  ^^**^  "• 
has  two  mills  on  Eel  river,  on  one  side  thereof,  and  that 
the  defendants  have  one  mill  on  the  opposite  side  of  said 
river.    He  fiirther  alleges  that  he  is  first  to  be  supplied 
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Not.  Tsrm,  ^th  water  from  the  river,  and  that  the  defendants  are 
*^*^*  only  entitled  to  the  surplus.  He  sues  for  an  alleged  taking 
of  more  than  the  surplus. 

Issues  were  formed  and  tried,  and  the  jury  found  spe- 
cially that  there  was  water  enough  in  the  river  to  run  ail 
three  of  the  mills  all  the  time;  that  the  defendants  did  not 
take  for  their  mill,  more  than  the  real  surplus  water;  but 
that  the  plaintiff,  by  neglecting  to  keep  his  dam,  or  his 
half  of  the  dam,  in  repair,  permitted  the  water  to  go  to 
waste.  The  jury  found,  also,  a  general  verdict  for  the  de- 
fendants. 

Points  are  made  here  upon  rulings  of  the  Court  on  de- 
murrers; but  they  are  unimportant.  The  case  has  been 
fairly  tried  upon  its  merits,  and  the  judgment  must  be 
affirmed. 

The  judgment  is  affirmed  with  costs. 

N.  O.  Ross  and  Ri  P.  Effinger^  for  the  appellant. 

O.  Blake  and  J.  M.  Brown^  for  the  appellees. 


'•  i**i 


Bevinb  and  Another  v.  Prather,  Administrator. 


Momda 


Dtomher  IS. 


APPEAL  from  the  Ba/rtkolofMW  Circuit  Court. 

Per  a«nam.— Suit  upon  a  promissory  note,  of  which  a 
copy  follows: 

'<  $800.  On  the  25th  day  of  December^  1855,  we  promise 
to  pay  Eliza  J*  Cline  800  dollars,  waiving  relief  laws  of 
iuiianaj  for  value  received.  C  BevinSy 

''June  29, 1854.  L.  H.  Shvmwayr 

The  defendants  answered,  setting  up  a  failure  of  con- 
sideration, in  this,  that  John  Cliney  and  said  J^iza  J.  CUne^ 
his  wife,  were  the  equal  owners,  as  joint  [tenants],  of  a  tract 
of  land;  that  they  united  in  the  sale  of  it  to  Charles  Bevvu^ 
one  of  the  makers  of  the  note  sued  on  ( Shmmway  being  his 
surety),  and  made  a  joint  deed  for  the  same;  that,  for  the 
consideration,  Bevins  gave  800  dollars  cash  in  hand,  and 
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the  note  above  sued  on,  which,  for  certain  personal  rea-  l^or.  Twin, 
sons,  the  answer  alleges,  was  made  payable  to  EUza  X^      lo5i9. 
the  wife  of  Johnj  though  it  avers  the  same  to  be  the  joint  Svosoxass 
property  of  the  two;  that,  at  the  same  time,  and  as  a  part      Sxns. 
of  the  contract,  said  John  and  Eliza  J.  CHne  execated  to 
him,  said  Bemnsy  their  joint  bond  of  indemnity  against 
the  failure  of  the  title  to  any  of  the  land  deeded;  that 
snbseqnently  John  Cline^s  interest  in  the  land  was  sold  on 
execution  against  him,  and  the  defendant's,  Bevins?^  title 
thereby  divested. 

A  demurrer  to  the  answer  was  sustained. 

Final  judgment  for  the  plaintiff  for  the  amount  of  the 
note. 

We  think  the  answer  showed  a  failure  of  consideration, 
at  least,  to  a  part,  if  not  all  of  the  note. 

K  the  facts*  should  turn  out  differently  on  the  trial;  if 
they  were  not  joint  tenants,  but  tenants  in  common,  and 
the  consideration  was,  at  the  sale,  divided  between  the 
grantors  with  the  knowledge  of  all  parties,  then  the  deci- 
sion upon  this  answer  might  not  be  decisive  of  the  case. 
See  Williams  on  Real  Prop.,  side  p.  109,  et  seq.;  4  Kent, 
359. 

The  judgment  is  reversed  with  costs.  Cause  remanded, 
&c« 

JUL  M.  Ray  and  21  J.  McFarkmdj  for  the  appellants. 

W.  Herod  and  &  SUnuifery  for  the  appellee. 


I*  ■ 


Snodorass  t;.  Smith. 


APPEAL  firom  the  Union  Circuit  Court  ^^fSL- 

Per  Ouriatn^ — This  case  falls,  perhaps,  within  those  of 


v«  Daldnf  at  this  term  (1),  and  Allen  v.  Lee^  1  Ind. 
B.  58,  as  modified  and  explained  by  Medler  v.  Hiatt^  8  id. 
171.    But  if  not,  an  award  barred. 
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Not.  T«m,       The  submission  to  arbitmdon  of  the  question  of  dam- 
1859.      age.  fo,  an  admitted  incombranoe  npon  piop(^  sold  a. 
BmRiB     free  of  incumbianoe,  is  not  within  the  prohibition  of  §  2, 
Faus.      2  R.  S.  p.  228. 

A  prior  suit  pending  for  a  8et«ofi|  would  prevent  its  be> 
ing  pleaded  to  a  subsequent,  Eankin  v.  Ba^rinj  4  Ind.  B. 
586. 

The  judgment  is  affirmed  with  1  per  cent,  damages  and 
costs. 
X  &  JReid  and  J^  F,  Oa/rdner^  for  the  appellant. 
J.  Yarya/n^  for  the  appellee. 

(1)  ^fite,388. 


Desher  v.  Pabks. 

Mimdajf,  APPEAL  ffom  the  Mamt  Court  of  Common  Pleas. 

Hanna,  J. — Suit  before  a  justice  of  the  peace.  Judg- 
ment for  plaintiff,  ParkSy  for  fiO  dollars.  Appeal  by  de- 
fendant, and  judgment  against  him  in  the  Common  Pleas 
for  70  dollars,  firom  which  he  appeals  to  this  Court. 

Two  trials  were  had  in  the  Common  Pleas,  in  which 
the  jury  failed  to  agree,  after  which  the  Court  permitted 
the  plaintiff  to  file  a  complaint  to  which  an  affidavit  was 
attached,  by  the  attorney  of  the  plaintiff,  stating  that  it 
was  ^4n  substance  the  same  as  that  filed  before  the  jus- 
tice," &;c. 

The  record  does  not  contain  the  original  complaint,  nor 
show  any  reason  for  filing  the  new  one. 

A  motion  was  made  by  the  defendant,  and  oveimled,  to 
reject  the  new  complaint. 

As  our  new  code  of  procedure  appears  to  have  been 
framed  upon  the  notion  that  it  was  proper  to  dispense 
with  mere  form  as  much  as  possible,  and  as  the  affidavit 
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avers  that  the  complaint  filed  is  substantially  the  same  as   ^^r*  Term, 
the  original  one,  we  think  it  a  sufficient  compliance  with       ^^^' 
the  statute  (2  B-  S.  p.  46),  which  provides  that  "if  an  on-     Dmhbk 
ginal  paper  or  pleading  be  lost,  or  withheld  by  any  person,      Pak*. 
the  Court  may  authorize  a  copy  thereof  to  be  filed,  and 
used  instead  of  the  original."     This  Court,  in  the  absence 
of  a  reason  for  permitting  the  fiUng,  will  presume  in  favor 
of  the  order  of  the  Court 

A  demurrer  was  then  filed  to  the  said  complaint  and 
overruled,  which  presents  the  next  point  for  consideration. 
The  averments  are  that  plaintiff  purchased  of  defendant 
on,  &c.,  four  head  of  fat  cattle,  at,  &c.,  and  advanced,  as 
part  payment  thereon,  50  dollars;  that  said  cattle  were  to 
be  .delivered  to  the  plaintiff  at  Pert*,  on,  &c.;  that  defend- 
ant did  not  deliver  them  at,  &c.,  but  had  failed  and  refused 
so  to  do;  nor  had  he  paid,  or  offered  to  pay,  said  50  dol- 
lars, &c. 

There  is  no  averment  that  the  plaintiff  was  ready,  at 
the  time  and  place,  to  receive  and  pay  for  the  said  cattle ; 
and,  for  that  reason,  it  is  insisted  that  the  complaint  is 
insufficient. 

The  demurrer  was  properly  overruled.  The  complaint 
was  sufficient,  before  a  justice,  to  recover  the  sum  ad- 
vanced and  its  interest. 

The  remaining  point  is  that  the  judgment  is  excessive. 
The  amount  is  greater  than  the  sum  advanced  and  inter- 
est We  do  not  think  that  proof  could  be  properly  admit- 
ted, under  the  complaint,  of  damages  for  the  non-delivery 
of  the  cattle;  and,  therefore,  the  judgment  is  too  large. 

Per  Cfmriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

N.  O.  Ross  and  R.  P.  Effinger^  for  the  appellant* 
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Hot.  Teim, 

1859. 

Chapxav 

T. 
CHAPMAir. 


Chapman  and  Another  v.  Chapman. 


A  conTojance  by  husband  and  wU^,  the  wife  being  under  age,  cannot  be 
ayoided  hj  her,  eren  as  to  herself,  simply  on  the  ground  of  infimcj,  imtil 
her  arriyal  at  majority. 

At  tiiat  time,  it  $eem$,  she  might,  by  some  l^gal  mode,  avoid  the  oonTeyaaoe  as 
to  herself,  to  prexent  the  possible  accming  of  an  estoppd. 

But  snch  avoidance  would  not,  of  course,  enable  her  to  obtain  possessioii  of 
the  property  antU  after  the  decease  of  her  hnsband. 

She  might,  probably,  avoid  the  conveyance  as  to  herself,  fbr  fraud,  beforo  ar- 
riving at  majority. 

She  could  not  have  an  action  for  alimony  simply,  at  common  law;  and  the 
common  law  has  been  followed  on  this  point  in  Indiana, 

Bat  the  statato  of  1857  gives  such  an  action;  and  after  the  Gout  in  andi  no- 
tion has  given  judgment  for  alimony,  it  may  set  aside  a  frandnlent  conTey- 
ance  standing  in  the  way  of  its  collection,  as  in  other  cases. 

A  conveyance  will  not  be  disturbed  for  the  collection  of  a  merely  nominal 
Judgment  for  alimony,  at  least  till  after  a  refiisal  or  ikihire  to  pay  that  nomi- 
nal judgment  without  snch  disturbance. 

Perhaps  the  officers  of  Court  might,  through  &e  judgment,  readi  ti>e  land  for 
the  collection  of  their  costs,  as  in  other  cases  of  land  fraudulently  eoa- 
veyed. 

In  a  proceeding  of  this  kind,  the  Court  may  ascertain  the  caose  and  the  cir- 
cumstances of  the  abandonment  If  it  occurred  under  drcnmstanees  miti- 
gating or  justifying  it,  it  would  seem  that  an  equitable  case  is  not  made.ovt 
for  giving  more  than  what  necessity  requires  for  a  support,  in  connection 
with  the  wife's  own  earnings,  where  the  property  of  tfie  hnsband  amomtad 
to  but  700  dollars. 


Monday, 
Deoem&r 


19. 


APPEAL  from  the  Lagrang^e  Circuit  Court 

Pbrkins,  J. — This  is  a  suit  by  Lucinda  Chapman  against 
Daniel  Chapman^  her  husband,  and  David  Chapman^  hia 
brother. 

Said  Lucinda  is  an  infant,  about  seventeen  years  of  age, 
and  has  been  married  about  two  years.  Her  husband,  she 
alleges,  has  treated  her  badly,  and,  finally,  left  her,  after 
having  sold  his  land,  being,  it  appears,  about  all  the  pro- 
perty he  possessed,  she  joining  in  the  deed  of  conveyance 
-with  him.  The  land  was  sold  to  David  Chapman^  for  700 
dollars,  on  seven  years'  credit 

Lucinda  asks  that  that  conveyance  be  set  aside,  and 
that  she  be  allowed  a  support  out  of  the  land. 


issue. 
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Answer  and  TepUcation,  whereby  the  cause  was  put  at  ^o^*  Teim, 

1869. 


Trial  by  the  Court;  finding  that  the  sale  of  the  land  be  Cbapmav 
set  aside,  and  that  Lucinda  be  allowed  500  dollars.  Lu*  Cbjmam. 
cinda  thereupon  remitted  499  dollars  of  the  axnoi^nt,  and 
the  Court  rendered  judgment  in  her  favor,  that  the  con* 
▼eyanee  of  the  land  be  set  aside,  and  for  one  dollar  and 
costs,  and  that  the  particular  land  in  question  be  sold  to 
make  the  money. 

The  act  of  the  plaintiff  below  rendered  this  case  so  tri- 
vial in  its  termination,  that  it  scarcely  merits  a  discussion. 
But  it  involves  questions  that  must,  sooner  or  later,  be  de* 
cided  by  this  Court,  and  we  proceed  to  briefly  consider 
them. 

The  conveyance  in  question  could  not  have  been  avoid- 
ed by  the  plaintiff*,  even  as  to  herself,  simply  on  the  ground 
of  infancy,  till  her  arrival  at  majority.  Hartman  v.  Ken* 
dallj  4  Ind.  R.  403.— Pitcher  v.  Lagcocky  7  id.  398.  At  that 
time,  it  would  seem,  even  though  her  husband  were  still 
living,  that  she  might,  by  some  legal  mode,  avoid  the  con- 
veyance as  to  herself,  to  prevent  the  possible  accruing  of 
an  estoppel.  See  Hartman  v.  Kendall^  siupra.  But  such 
avoidance  of  the  conveyance  would  not,  of  course,  enable 
her  to  obtain  possession  of  any  part  of  the  property  tiU 
after  the  decease  of  her  husband.  She  might  probably 
avoid  it,  as  to  herself,  for  fraud,  before  anriving  at  majority. 
The  plaintiff  could  not  have  or  maintain  this  action,  at 
common  law,  for  alimony  simply.  2  Bright's  Husb.  and 
Wife,  p.  357. — Bish.  on  Man*,  and  Div.,  §  549,  et  seq.  And 
the  common  law  has  been  followed,  on  this  point,  in  £uU^ 
ana.  It  was  settled,  in  Fischli  v.  Fischli^  1  Blackf.  360, 
that  an  original  suit  for  alimony  could  not  be  maintained. 
That  alimony  could  only  be  granted  as  an  incident  in  a 
suit  for  divorce,  &c.  Ind.  Dig.  107.  In  some  of  the  states, 
the  common  law  on  this  point  has  not  been  followed. 
Bish.,  stgfra.  ^ 

The  plaintiff*  must  depend,  then,  upon  statutory  pipvi- 
sions,  and,  so  £ar  as  this  case  is  concerned,  upon  those 
contained  in  the  act  of  1857.    Laws  of  1857,  p.  94.    By 


898  CASES  IN  THE  SUPREME  COUBT 

Not.  TerdK,  those  proTiaions,  a  wife^  in  case  of  abandonment  by  her 
^^^'  hnsband,  may  sue  for  a  support  in  the  nature  of  alimony. 
Chjlfmak  If  she  make  out  an  equitable  case,  the  Court  may  adjudge 
Ckafmax.  her  alimony,  and  may,  if  necessary,  order  a  sale  of  pro- 
perty ip  make  the  amount  allowed  And,  we  presume, 
after  the  Court  had  given  judgment  for  alimony,  it  would 
be  in  the  power  of  the  Court  to  set  aside  fraudulent  con- 
veyancea  that  might  stand  in  the  way  of  its  collection,  as 
'    in  other  cases. 

At  common  law,  if  the  husband  left  the  wife  in  desti- 
tute circumstances,  she  might  provide  herself,  upon  his 
credit,  with  necessaries,  and  such  his  creditors  could  have 
caused  fraudulent  conveyances  to  be  set  aside.  The  stat- 
ute extends  the  right  of  a  creditor  in  this  respect  to  the 
Wife. 

In  proceeding  under  this  statute,  we  do  not  say  that  the 
plaintiff  may  not,  in  the  same  suit,  ask  alimony,  and  the 
setting  aside  of  a  fraudulent  conveyance;  but  the  order  of 
judicial  investigation,  nevertheless,  should  be  to  first  try 
the  question  of  the  right  to  the  alimony  sought,  as,  upon 
its  determination  would  depend  the  necessity  of  exam- 
ining into  the  validity,  except  as  to  the  wife,  of  the  con* 
veyance  charged  to  be  fraudulent.  If  no  equitable  case 
was  made,  nor  judgment  given,  for  alimony,  there  would 
be  no  judgment  to  collect  out  of  any  property,  and,  hence, 
no  ground  to  disturb  the  conveyance,  as  to  the  husband, 
of  any  property. 

In  this  case,  there  is  but  a  nominal  judgment  for  alimcH 
ny,  and  the  conveyance  of  property  will  not  be  disturbed 
for  the  collection  of  such  a  judgment,  at  least,  till  after  a 
refusal  or  failure  to  pay  that  nominal  judgment  without 
such  disturbance.  Perhaps  the  officers  of  Court  might, 
through  the  judgment,  reach  the  land  for  the  collection 
of  their  costs,  as  in  other  cases  of  land  fraudulently  con- 
veyed. 

The  judgment  in  this  case,  therefore,  must  be  reversed, 
so  far  as  it  unconditionally  avoids  the  conveyance  of  the 
land  by  the  husband.  And  as  the  judgment  will  then, 
perhaps,  scarcely  embrace  the  merits  of  the  case,  it  will  be 


•  •■  ■ 
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reversed  generally,  except  as  to  avoiding  the  conveyance   ^^*  Tena, 
of  the  wife,  and  the  cause  remanded  for  another  trials      1859, 
which  may  be  nnderBtandingly  conducted.  Kbblt 

So  far  as  it  avoids  the  execution  of  the  deed  by  the     GAms. 
wife,  it  is  affirmed. 

It  may  be  here  observed,  that  in  determining  the  ques- 
tion of  alimony  upon  a  divorce,  the  Court  may,  touching 
the  amount,  hear  evidence  as  to  the  cause  of  abandonment 
on  the  part  of  the  husband.  So  in  this  case,  the  Court 
may  ascertain  the  cause  and  circumstances  of  the  aban- 
donment. If  it  occurred  under  circumstances  which  miti- 
gated, if  they  did  not  justify  it;  as,  if  from  the  malignity 
of  disposition,  or  the  irritating,  vexatious  conduct,  long 
continued,  of  the  wife,  the  husband,  to  secure  his  own 
peace,  was  compelled  to  abandon  her,  there  would  not 
seem  to  be  a  very  equitable  case  made  out  for  giving,  at 
least,  beyond  what  necessity  required  for  a  support  in  con- 
nection with  her  own  earnings,  in  a  case  where  the  entire 
property  of  the  husband  amounts  to  but  700  dollars* 

These  are  questions  to  be  determined  by  the  evidence. 

Per  Cufiami — The  judgment,  except  as  above  stated,  is 
reversed  with  costs.     Cause  remanded,  &c. 

J.  B.  Howe  and  J^  M.  Flaggy  for  the  appellants. 

A.  EUisanj  for  the  appellee. 


Keelt  v.  Gabner  and  Another. 

APPEAL  from  the  WelU  Court  of  Common  Pleas.       ^^^^ 

Hanna,  J. — Suit  upon  the  record  of  a  judgment  of  the 
Conoimon  Pleas  Court  of  the  county  of  HunUngdonj  state 
of  Pewnsylvama. 

Answer,  general  deniaL 

The  errors  assigned  and  points  made  in  the  brief  of 
counsel  are,  first,  that  a  transcript  of  the  proceedings,  &c.. 
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Not.  Term,  in  the  case  in  Pennsptvania^  was  improperly  admitted  in 
^^^*      evidence;  and,  second,  that  the  judgment  is  too  large. 
Kbblt  As  to  the  first  objection,  as  pointed  out,  to-wit,  that  the 

Gabxbb.     authentication  is  not  sufficient,  we  are  of  opinion  it  is  in 
accordance  with  §  286,  2  B.  S.  p.  93. 

As  to  the  second  objection,  the  original  suit  was  an  ac* 
tion  of  replevin,  in  which  the  property  was  delivered  to 
the  plaintiff,  in  that  action,  and  he  had  judgment  upon 
the  verdict  of  a  jury  for  3  dollars  and  33  cents  in  dam* 
ages.  There  is  no  statute  of  Pennsylvama  pleaded  by 
either  party.  We  are  not  judicially  informed,  therefore, 
whether,  by  the  law  of  that  state,  it  was  necessary  for  the 
jury  to  find,  and  the  judgment  to  show,  in  whom  the  title 
to  the  property  was;  nor  are  we  informed  as  to  whether 
the  costs  followed  the  judgment  for  damages  or  not  The 
judgment  itself  does  not  show  anything  upon  the  subject. 
Indeed,  if  entered  in  this  state,  it  would  be  informal,  as  it 
is  merely  a  memorandum  stating  that  there  is  judgment 
on  the  verdict 

The  judgment  below  is  for  170  dollars,  and  is  not  for 
too  much  if  the  plaintiff  was  entitled  to  recover  for  the 
costs  in  the  replevin  suit,  as  contained  in  the  transcript 
In  the  transcript  is  a  receipt,  in  the  following  form,  at 
the  foot  of  the  column,  where  the  costs  are  summed  np: 
**  Received  from  ex.  of  plaintiff. — J.  SieeV^  Other  parts  of 
the  record  show  J^  Steel  to  have  been  the  prothonotary  of 
the  Court  No  other  evidence  was  adduced  but  the  tzan- 
script  Was  it  sufficient  to  entitle  the  plaintiff  to  a  jndg* 
ment;  and  if  so,  to  what  amount? 

As  no  statute  of  Pewnsylvamia  is  shown,  we  will  pre- 
sume, in  accordance  with  the  usual  practice,  that  the  right 
of  the  {daintiff  to  a  judgment  for  costs,  followed  his  re- 
covery in  the  suit  against  the  defendant,  as  an  incident 
thereto;  it  is,  therefore,  not  necessary  to  decide  whether 
the  receipt  was  properly  admitted  as  evidence. 

Per  Curiam. — The  judgment  is  affirmed  with  5  percent 
damages  and  costs. 

J.  P.  Oreen^  for  the  appellant 
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Nov.  Term, 

Brown  and  Others  v.  Fletcher  and  Others.  1859. 


WllBY 

APPEAL  from  the  Marion  Circuit  Court.  Brattauc. 

Per  Curicmu — Demurrer  to  the  complaint  sustained,  and  ^^j^^ 
judgment  for  the  defendants.     No  exception  was  taken  to  December  12. 
the  ruling  below,  therefore  no  question  is  presented  for  our 
decision. 

The  judgment  is  affirmed  with  costs. 

jD.  WcUlace  and  J.  Oobumy  for  the  appellants. 

&  Yandes  and  d  (X  Btnes^  for  the  appellees. 


mt*  I 


Wiley  v.  Brattain. 

APPEAL  from  the  Hendricks  Court  of  Common  Pleas.  ^^^ 
WoRDBN,  J. — Suit  by  BrMtkUn  against  WUeff  to  recover 
the  value  of  three  hundred  bushels  of  apples.     Trial  by 
the  Court;  finding  and  judgment  for  the  plainti£ 
The  appellant  makes  two  points  in  the  case — 

1.  That  there  was  a  trial  without  an  issue  upon  several 
paragraphs  of  his  answer. 

2.  That  judgment  for  costs  should  have  been  rendered 
in  his  favor. 

As  we  understand  the  record,  there  was  a  replication  in 
denial  filed  to  all  the  affirmative  paragraphs  of  the  defend- 
ant's answer;  hence,  there  is  nothing  in  the  first  point. 

It  appears  by  a  bill  of  exceptions  that  the  plaintiff 
proved  his  claim  as  stated  in  the  complaint,  to  the  amount 
of  only  31  dollars,  25  cents,  which  was  reduced  by  an  off- 
set of  two  dollars;  thus  reducing  the  plaintifi^s  claim  to 
29  dollars,  25  cents,  for  which  he  had  judgment. 

The  second  paragraph  of  the  complaint  (the  first  being 
non-prossed),  is  as  follows,  viz.: 

^  And  plaintiff  further  complains  and  says  that  said  de** 
fendant  is  indebted  to  him,  the  said  plaintiff,  in  the  sum 
Vol.  XIIL— 26 
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T. 


Not.  Term,  of  75  dollars,  for  three  hundred  bnshels  of  apples  (the  pro- 
J'Q^^'  perty  of  said  plaintiff)  of  the  yalne  of  75  dollars,  or  25 
cents  per  bushel,  which  were,  on  or  about  the  25th  day 
of  October,  1857,  taken  and  carried  away  from  plaintiff's 
orchard,  in  said  county  of  Hendricks,  by  said  defendant, 
without  the  license  of  him,  the  said  plaintiff;  wherefore, 
he  demands  judgment  for  100  dollars." 

This  paragraph,  we  think,  sounds  in  tort,  and  not  in 
contract.  It  is,  in  substance,  a  count  in  trespass  de  bonis 
asportatis.  Although  all  distinction  between  forms  of  ac- 
tions is  abolished,  yet,  for  the  purpose  of  determining  the 
question  involved  as  to  costs,  it  is  necessary  to  ascertain 
whether  the  action  is  in  substance  based  upon  a  contract 
or  upon  a  tort.  By  §  397  of  the  code,  it  is  provided  that 
"in  actions  for  money  demands  on  contract,"  in  certain 
cases,  the  plaintiff,  unless  he  recover  50  dollars,  shall  pay 
costs.  This  action,  however,  being  based  upon  tort,  and 
not  upon  contract,  is  not  within  the  provisions  of  the  sec- 
tion cited,  and  the  plaintiff  was  entitled  to  costs. 

Per  Chiriam. — The  judgment  is  affirmed  with  10  per  cent, 
damages  and  costs. 

C.  C,  Nave  and  X  WUherow,  for  the  appellant. 


.  •  I 


Griffin  v.  Malony  and  Others. 

The  right  of  property  taken  apon  ezecntion,  may  be  tried  before  « jiutioe  of 
the  peace,  without  reference  to  the  Taiae  of  the  property  as  limitiny  the 
jurisdiction. 

The  general  statute  defining  and  limiting  the  jaxiBdiction  of  juadcea  does  not 
apply  to  this  special  proceeding. 


Mondmff 


18. 


APPEAL  from  the  Miami  Circuit  Court 

WoRDEN,  J. — This  was  a  proceeding  instituted  by  the 

appellant  against  the  appellees,  before  a  justice  of  the 

peace,  to  try  the  right  to  certain  property,  claimed  by  the 

plaintiff,  and  levied  upon  by  the  defendants  on  several  exe- 
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cations,  against  one  Ferdinand  Oriffin,  issned  by  a  justice  Not.  Tem, 
of  the  peace.  ^S^Q*  , 

The  proceeding  seems  to  have  been  instituted  in  accord-  Grivviv 
ance  with  the  provisions  of  ch.  5,  2  R.  S.  p.  493.  The  MaLowt, 
value  of  the  property  in  controversy  exceeded  100  dollars; 
and  on  appeal  from  the  justice  to  the  Circuit  Court,  the 
cause  was  dismissed  on  motion  of  defendants,  because  the 
amount  exceeded  the  jurisdiction  of  the  justice.  To  this 
ruling  the  appellant  excepted,  and  the  point  thus  raised 
inresents  the  only  question  before  us. 

The  statutory  provisions  (so  far  as  the  point  involved  is 
concerned)  are  substantially  the  same  in  the  revisions  of 
1838, 1843,  and  the  code  of  1852.  Thus,  in  each  of  those 
statutes,  provision  is  made  for  the  trial  of  the  right  of  pro- 
perty taken  on  execution;  and  they  are  all  silent  as  to  the 
amount  over  which  justices  are  to  have  jurisdiction.  R.  S. 
1838,  p.  490.— R.  8.  1843,  p.  783.-2  R.  S.  p.  493.  So, 
also,  in  each  of  those  revisions  the  general  jurisdiction  of 
justices  is  limited  to  100  dollars.  R.  S.  1838,  p.  364,  §  18. 
— R.  8. 1843,  p.  862^2  R.  8.  p.  451,  §  10. 

In  the  case  of  Hanna  v.  Sieinberger^  6  Blackf.  520,  the 
same  question  was  made  and  decided.  There  the  value 
of  the  goods  claimed  was  1,350  dollars,  and  objection  was 
made  to  the  jurisdiction  of  the  justice.  The  Court  say: 
"  The  first  objection  is  unfounded.     The  statute  is  general^  ' 

'that  whenever  one  or  more  executions  shall  be  levied  on 
any  personal  property  of  any  person,'  &c.,  *he  may  file 
with  any  justice,'  &c.,  'a  claim  in  writing,'  &c.,  and  there 
is  no  intimation  that  the  trial  cannot  take  place  if  the 
value  of  the  goods  exceed  100  dollars." 

We  believe  it  has  been  the  practice,  since  the  decision  in 
6  Black£,  to  try  the  right  of  property  taken  in  execution^ 
before  justices  of  the  peace,  without  reference  to  the.  value 
of  the  property  as  limiting  the  justice's  jurisdiction.  Such 
was  taken  for  granted  to  be  the  case  in  Matlock  v»  SlrangBj 
8  Ind.  R,  57. 

We  are  of  opinion,  both  on  principle  and  the  authority 
of  the  above  cases,  that  the  general  statute  defining  and 
limiting  the  jurisdiction  of  justices,  is  not  applicable  to 
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KoT.  TenA,   this  special  proceeding  in  which  the  justice  is  Tested  with 
^^^*      jurisdiction  without  limitation  as  to  amount.    We  are 
Bakbioht    strengthened  in  this  conclusion  by  the  fact  that  the  pro- 
Thb  LooAirs-  ceeding  is  not  applicable  to  a  case  where  the  property  is 
Raiu^'d^Co.  l®^i^  upon  by  virtue  of  an  execution  issued  from  any 
other  Court  than  a  justice  of  the  peace.    In  such  case,  the 
party  claiming  the  property  must  seek  a  different  remedy. 
Vide  Matlock  v.  Strang^e^  supra.    It  seemd  to  have  been 
the  intention  of  the  legislature  to  give  parties  this  remedy 
before  a  justice,  in  all  cases  where  property,  without  refer- 
ence to  its  value,  has  been  levied  upon  by  virtue  of  an 
execution  issued  by  a  justice.    It  foUov^ns  that  the  ruling 
below  was  wrong,  and  the  judgment  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

N.  O.  Rossy  jR.  R  Effifiger,  and  H.  P.  Biddle,  for  the 
appellant. 


'•^» 


Eakrioht  v.  The  Logansport  and  Northern  Indiana 

Railroad  Company. 

Where,  in  the  oi^ganizatioii  of  a  railroad  company,  all  the  reqairements  of  tbe 
charter  were  ohserred,  thongh  not  in  the  order  prescribed,  the  organizilioa 
was  deemed  snffident. 

Where  the  charter  nqoired  that  the  director*  should  he  named  in  the  aitidci 
of  association,  it  was  hdd  a  compliance  with  the  reqvirement  to  adopl  ibe 
articles  at  the  time  of  electing  the  directors.  Bnt,  kdd,  also,  that  the  ie> 
qnirement  was  only  directoiy. 

The  ihct  of  an  illegal  election  of  directors,  cannot  be  set  np  in  resistaiiee  of 
payment  of  stock. 

The  articles  of  association  (see  opinion)  sufficiently  show  the  name  of  the 
place  from  which  the  proposed  road  was  to  be  constructed. 

Smiih  T.  Thi  Indiana,  fc.,  BaUroad  Co,,  12  Ind.  K.  61,  followed. 

The  defendant,  in  a  suit  npon  a  subscription  to  the  original  stock  of  a  railnMid 
company,  cannot  demand  inspection  of  the  artidce  of  association  snhecribed 
by  him  and  sued  upon,  on  file  in  the  office  of  the  secretaiy  of  state. 

Nor  can  he  show  by  parol  that  he  would  not  haye  subscribed,  if  he  had  sup- 
posed a  particular  route  would  be  adopted. 
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Bepresentations  of  offioen  wilii  whom  the  power  of  localiiig  the  route  is  not    Nor.  Tenn, 
lodged,  will  not  bind  the  company  as  to  tho  location;  and  even  the  repre-        1859. 

sentations  of  those  who  hare  that  power,  are  matters  of  opinion,  npon  ~ 

which  the  subscriber  has  no  right  to  rely,  where,  by  the  legal  effbct  of  the       -^^^^^ht 
tubscriptiDn,  the  entire  consideration  of  his  promise  was  the  shares  snb-  Thb  Looahs- 

scribed  for.  fobt,  Ac., 

fiAiiao'D  C!o. 

APPEAL  from  the  Miami  Circuit  Court  Monday, 

Davison,  J. — The  appellees,  who  were  the  plaintiflb, 
sued  Eakrighi  upon  a  subscription  of  stock  to  the  origi* 
nal  articles  of  association  of  said  company.  These  arti- 
cles are  set  out  in  the  complaint,  and  read  thus: 

^  We,  the  undersigned,  whose  names  and  places  of  resi* 
dence  are  designated  in  the  margin,  for  the  purpose  of 
organizing  a  company  to  construct,  own,  and  maintain  a 
railroad  hereinafter  mentioned,  in  pursuance  of  an  act  en- 
titled 'an  act  to  provide  for  the  incorporation  of  railroad 
companies,'  approved  Majf  11, 1852,  do  hereby,  each  for 
himself,  subscribe  the  number  of  shares  in  the  capital 
stock  of  said  contemplated  railroad  company  set  opposite 
our  respective  names,  such  subscription  payable  to  said 
company  as  the  board  of  directors,  when  elected,  &c,  may, 
from  time  to  time,  direct.  And  we  hereby  subscribe  and 
agree  to  the  following  articles  of  association,  viz.:  Article 
1.  The  name  and  style  of  the  corporation  shall  be,  '  The 
Id^anspofi  and  Northern  Indiana  Railroad  Company.  2. 
The  capital  stock  of  the  company  shall  be  800,000  dollars, 
to  consist  of  16,000  shares  of  50  dollars  each.  3.  The 
railroad  shall  commence  at  the  west,  or  such  point  on  the 
west  line  of  De  Kalb  county,  with  a  view  of  connecting 
with  the  present  Auburn  and  Eel  River  Valley  RaUroadj 
at  such  point  as  may  be  agreed  on  by  the  companies  so 
connecting;  thence  running  down  Eel  river  valley  to  Lo* 
gansportf  passing  through  the  counties  of  Nobkj  AUen^ 
WhUkyj  Koseiuskoj  Wabash^  Miami,  and  Cass.  4.  The 
number  of  directors  shall  be  seven.  5.  The  length  of  the 
road  will  be,  probably,  seventy-five  miles.  In  witness 
whereof,  we  have  hereto  severally  set  our  names,  as  par- 
ties to  the  above  articles,  and  subscribed  to  the  capital 
stock  of  said  company.    December  1, 1853. 
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Not.  Term,        Snbscriben'  names.    I        Besidenoe.        I    No.  of  shares.    I     Amovnt 
1859.  yVilUam  EakrigfU,     |    Miami  conntj.     |  4.  |       9300." 


Eaxkioht        It  is  averred  that  on  the  10th  of  February^  1853,  the  or^ 

•  V. 

Thb  Looavs-  ganization  of  the  company,  was  completed  and  perfected 
Baiuu>'d^Co  ^y  **^®  election  of  the  foUowing  board  of  directors,  viz.: 
Gyrus  Tabor,  Stewart  B.  Kendrickj  William  Beach,  John 
H.  Constant,  John  Comstock,  WUliam  Thorn,  and  William 
Swazzee;  and  that  at  the  time  of  such  election,  the  sub- 
scriptions to  the  capital  stock  amounted  to  more  than  1,000 
dollars  for  each  and  every  mile  thereof;  and  that  the  fore- 
going articles  of  association  were  then  adopted  by  the 
subscribers  thereto,  and  duly  filed  in  the  office  of  the  sec- 
retary of  state.  It  is  further  averred  that  defendant,  by 
subscribing,  &c.,  made  himself  liable  to  pay,  &c.,  at  such 
times  and  in  such  memner  as  the  board  of  directors  when 
elected,  &c.,  might,  from  time  to  time,  direct;  and  that  the 
said  board,  at  a  regular  meeting,  held  August  3, 1853,  or* 
dered  that  an  installment  of  10  per  cent,  on  the  capital 
stock  of  the  company  be  called  for  and  made  payable  in 
ten  days  from  that  date,  and  further  installments  of  10 
per  cent,  be  called  for  and  made  payable,  each  and  every 
month  thereafter,  until  the  full  amount  shall  be  paid,  &c 
It  is  also  averred  that  due  notice  was  given,  &c.,  but  the 
defendant  refused  tQ  pay,  &c. 

Defendant  demurred  to  the  complaint;  but  his  demuner 
was  overruled. 

The  statute  under  which  this  railroad  company  was  or- 
ganized, contains  these  provisions : 

1.  '^  Whenever  stock  to  at  least  50,000  dollars,  or  1,000 
dollars  for  each  and  every  mile  of  the  proposed  road  shall 
have  been  subscribed,  the  subscribers  to  such  stock  shall 
elect  directors  for  such  company  firom  their  own  number, 
and  shall  severally  subscribe  articles  of  association,  which 
shall  set  forth  the  name  of  the  corporation,  the  amount  of 
the  capital  stock  of  the  company,  *  *  *  the  number 
of  shares  of  which  said  stock  shall  consist;  the  number  of 
directors,  and  their  names,  to  manage  the  afiairs  of  the 
company;  the  name  of  the  place  from  which,  and  the  place 
to  which,  the  proposed  road  b  to  be  constructed,  and  each 
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connty  into  which  or  through  which  it  is  intended  to  pass,  ^ot.  Tenn, 
and  its  length,  as  near  as  may  be.     Sach  subscriber  to       •'•^^* 


such  articles  of  association  shall  state  his  place  of  resi-    Eaxbight 
dence,  and  the  number  of  shares  taken  by  him  in  such  Thb  Logans- 

2.  ''That  the  articles  of  association  thus  formed  shall 
be  filed  in  the  office  of  the  secretary  of  state,"  &c  1  B.  S. 
pp.  409,  410. 

The  complaint,  it  is  insisted,  is  defeddve  on  four  grounds, 
to-wit — 

1.  It  does  not  show  a  subscription  of  stock,  and  an  elec- 
tion of  directors,  preliminary  to  the  construction  of  the  ar- 
ticles of  association. 

2.  The  articles  themselves  do  not  set  forth  the  names  of 
the  directors. 

3.  Nor  do  they  show  distinctly  the  name  of  the  place 
from  which  the  proposed  road  is  to  be  constructed. 

4.  It  is  not  shown  when,  where,  and  how  the  demand 
for  the  payment  of  the  installments,  assessed  by  the  direc- 
tors, was  made. 

Ad  we  have  seen,  the  statute  says  that,  whenever  stock 
to  at  least  50,000  dollars,  &c.,  shall  have  been  subscribed, 
the  subscribers  shall  elect  directors,  &c.,  and  shall  severally 
subscribe  articles  of  association,  &c,  which  articles  shall 
set  forth  the  number  of  directors,  and  their  names,  &c. 
This  seems  to  contemplate  certain  steps  to  be  taken  by  the 
subscribers,  before  they  construct  the  articles  of  associa- 
tion; but  it  seems  to  us  that  a  substantial  compliance 
with  the  statute  is  sufficient.  If,  in  the  proceeding  to  or- 
ganize such  company,  from  its  commencement  to  its  com- 
pletion, all  the  requirements  of  the  statute  have  been  ob- 
served, though  not  in  the  order  which  it  prescribes,  such 
organization  may,  in  our  opinion,  be  deemed  sufficient. 
The  Covvngton^  4*^.,  PUmkroad  Co.  v.  Moore^  3  Ind.  R.  510. 
Here  the  directors  are  not  named  in  the  articles  of  asso- 
ciation; but  it  appears  that  they  were  elected  at  a  meeting 
of  the  subscribers,  after  the  stock  was  subscribed,  and  the 
articles  were  constructed;  and  further,  at  the  same  meeting 
at  which  they  were  elected,  the  same  articles  of  association 
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Not.  Term,   were  expressly  adopted  by  the  subscribers.    Indeed,  all  the 

^^^'      requirements  of  the  statute  have,  in  this  instance,  been 

Eakbioht    literally  pursued,  save  that  of  naming  the  directors  in  the 

Tm  LooAirs-  asTticles  of  association,  and  that,  it  seems  to  us,  has,  in 

Rauao'iTco  ®fi®^*j  "^^^^  done  by  the  adoption  of  the  articles  when  the 

directors  were  elected*    At  all  events,  the  requirement  that 

they  be  named  in  the  articles,  may  be  held  merely  diiec- 

tory,  and  not,  in  view  of  the  facts  stated  in  the  complaint, 

essential  to  the  validity  of  the  corporation.     Moreover, 

there  is  an  authority  which,  in  effect,  decides  that  the  fact 

of  an  illegal  election  of  directors  cannot  be  set  up  in  resist* 

ance  of  the  payment  of  stock,  but  would  be  a  case  for  a 

quo  warraniOj  to  oust  the  illegally  elected  directors.     l%e 

Neweastiey  S^c.^  Turnpike  Co.  v.  Bell^  8  Blackf.  584.     See, 

also,  Tlie  Covir^on^  Sfc,^  Plankroad  Co.  v.  MoorCy  svpra; 

The  Western  IHankroad  Co.  v.  Stockton^  7  Ind.  R.  500. 

The  third  ground  of  objection  to  the  complaint,  viz.,  that 
the  articles  of  association  do  not  show,  distinctly,  the  name 
of  the  place  from  which  the  proposed  road  is  to  be  con- 
structed, is  untenable;  because  the  statute  simply  requires 
the  name  of  such  place  to  be  set  forth.  This  must  be 
done  with  a  reasonable  degree  of  certainty.  In  our  opin- 
ion, the  articles  on  their  face,  show  that  this  requirement 
of  the  statute  has  been  properly  complied  with.  And  in 
reference  to  the  fourth  objection  to  the  complaint,  we  vrill 
simply  refer  to  Smith  v.  The  Indiana,  ^.,  Railway  Co.^  12 
Ind.  R.  61,  where  it  was  held  that,  in  a  suit  upon  a  sub- 
scription of  stock  to  recover  installments  regularly  assessed 
in  accordance  with  the  terms  of  the  subscription,  the  sub- 
scriber is  not  entitled  to  notice  of  the  assessment,  or  the 
time  and  place  of  payment,  before  suit;  that  the  contract 
to  pay  by  installments  is,  in  such  case,  a  promise  to  pay 
on  demand,  and  the  demand  involved  in  the  commence- 
ment of  the  suit,  is  alone  sufficient.  See,  also,  6  Ind.  R. 
297.— 10  id.  499. 

Defendant's  answer  to  the  complaint  contains  five  para- 
gmphs.  To  the  first,  there  was  a  demurrer  sustained,  but 
no  exception  was  taken;  hence  the  action  of  the  Court  in 
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sustaining  the  denmrrer,  is  not  properly  before  ns.  To  the  Nor.  Term, 
other  paragraphs,  there  was  a  general  denial  The  second  ^^^* 
alleges  ''  That  at  the  time  the  defen4ant  made  the  subscrip-  Eaxbioht 
tion,  a  random  line  of  the  contemplated  railroad  had  been  Thx  Looavb- 
mn,  which  passed  through  a  coiner  of  his  land,  situate  on  ]EUnAo'D^Co. 
the  north  side  of  £e2  river,  which  land  adjoined  the  town  of 
Mount  Vernon,  in  Miami  county;  that  said  line  ran  parallel 
with  said  river,  anil  one  mile  distant  therefrom;  that  de- 
fendant resides  on  said  land,  and  was  anxious  for  the  con- 
struction of  a  raiboad  running  on  the  north  side  of  that 
river,  and  through  or  near  his  land;  that  he  was  induced 
to  sign  the  subscription  by  the  agents  of  the  contemplated 
road,  who  represented  to  him,  and  caused  him  to  believe, 
that  said  random  line,  so  run,  would  be  the  permanent  line 
of  the  road;  or  if  the  same  should  be  changed,  that  it 
would,  in  any  and  every  event,  run  north  of  said  river,  and 
near  to  the  town  of  Mount  Vernon,  against  which  defend- 
ant's land  abuts.  And  he  avers  that  the  consideration  of 
his  subscription  was  the  location  of  said  road  north  of  Eel 
river,  agreeably  to  the  agents'  representations.  And,  fur- 
ther, be  avers  that  the  company,  since  their  organi2ation, 
located  their  road  south  of  Eel  river,  at  least  two  miles 
from  his  land,  which  location  defeats  the  whole  object  of 
the  defendant  in  making  the  subscription."  The  third, 
fourth,  and  fifth  paragraphs  make  no  point  in  the  case,  and 
will  not,  therefore,  be  further  noticed. 

Verdict  for  the  plaintiff,  upon  which  the  Court,  having 
refused  a  new  trial,  rendered  judgment,  &c. 

The  record  shows  that  the  defendant,  upon  the  calling 
of  the  cause,  and  before  he  answered  the  complaint,  de*  i 
manded  an  inspection  of  the  writing  sued  on,  alleged  to 
have  been  subscribed  by  him;  but  his  demand  was  refused 
and  he  excepted. 

We  are  referred  to  ^  80  of  the  practice  act,  which  says: 
'^  The  party  shall,  in  all  cases,  have  inspection  of  the  in- 
strument of  writing  in  suit,  before  pleading."  2  R.  S.  p. 
44.  But  this  rule  can  only  apply,  where  the  instrument  is 
in  possession  of  the  opposite  party,  or  under  his  control. 
Here,  the  articles  of  association  subscribed  by  the  defend- 
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Not.  Term,    ant,  and  sned  on  in  this  case,  are  on  file  in  the  office  of  the 
^^^'      secretary  of  state,  and,  consequently,  could  not  be  pro- 
Eaksioht    duced  by  the  plaintiffs  upon  the  demand  in  question. 
Thb  LooAirs-  There  is  no  error  in  this  branch  of  the  case. 
bIixIso'p^Co.      -^^  ^^^  proper  time,  the  defendant  moved  thus  to  instmct 
the  jury:  ^^If  the  subscription  was  obtained  under  the  in* 
ducements  and  representations  stated  in  the  second  para- 
graph of  the  answer,  and  the  company  have  not  located 
their  road  in  conformity  with  such  representations,  but,  on 
the  contrary,  have  so  located  it  as  wholly  to  defeat  the  ob- 
ject of  the  defendant  in  subscribing,  and  in  direct  opposi- 
tion to  the  representations  on  which  the  subscription  was 
obtained,  the  jury  should  find  for  the  defendant" 

This  instruction  the  Court  refused,  and  the  defendant 
excepted. 

Upon  the  inquiry  thus  presented,  a  late  writer  on  rail- 
road law  says,  that  ^^a  provision  as  to  the  location,  so  as 
to  be  binding  on  the  company,  and  render  the  subscription 
conditional,  must  be  inserted  in  the  agreement;"  that  ^a 
subscriber  cannot  defend  a  suit  for  calls  by  parol  proof  that 
he  should  not  have  become  a  party  to  the  agreement  un- 
less he  had  supposed  a  particular  route  would  have  been 
adopted;"  and  that  ^<the  representations  of  a  class  of  oSl- 
cers  with  whom  the  power  of  location  is  not  lodged,  will 
not  bind  the  company."  And  ''even  the  representations 
of  those  who  have  such  power,  are  mere  matters  of  opin- 
ion on  which  he  has  no  right  to  rely."  Pierce  on  Am. 
Raihr.  Law,  72,  73. 

This  exposition  is  supported  by  authority,  and  has  been 
followed  by  this  Court.  Clem  v.  TAe  NewccLstle^  SfC^ 
Railroad  Co.,  9  Ind.  R.  488.— !Z%e  New  Albany^  ^.,  Rail- 
road Co.  V.  Fields,  10  id.  187. 

In  the  case  before  us,  the  subscription  being  absolute  on 
its  face,  verbal  proof  of  the  facts  alleged  in  the  second  de- 
fense, should  not  be  allowed  to  bar  the  action;  because, 
according  to  the  legal  effect  of  the  instrument  which  the 
defendant  subscribed,  the  entire  consideration  for  his  pro- 
mise was  four  shares  of  stock  in  the  company,  and  conse- 
quently, the  representations  of  the  agents  must  be  held 
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mere  expressions  of  opinion,  upon  which  the  defendant   Nor.  Term, 
had  no  right  to  rely.     The  New  AJbany^  4*^.,  Railroad  Co*      ^^^* 
V.  Pickens^  5  Ind.  R.  247. — Russell  v.  Branhaniy  8  Blackf*    Thb  New 
^l^Starr  v.  Bennett,  6  HiU,  303.  ^^''Jqo. 

The  Coart,  in  its  refusal  of  the  instruction,  committed       p^' 
no  error.     And  we  think  the  verdict  is  right  on  the  evi- 
dence. 

Per  Ouriam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

N.  O.  Ross  and  D.  D.  Pratt,  for  the  appellant. 


n  i^i 


The  New  Albany  and  Salem  Railroad  Company  v. 

Pace. 

APPEAL  from  the  Lawrence  Circuit  Court  2^?^' 

Perkins,  J.— Suit  by  Pace  to  recover  the  value  of  stock 
killed  on  the  track  of  the  New  Albany  and  Salem  Railroad, 
Judgment  for  the  plaintiff  on  appeal  to  the  Circuit  Court. 
Two  cows,  one  of  the  value  of  30  dollars,  and  one  of  the 
value  of  20  dollars,  were  killed.  They  were  killed  at  a 
point  where  the  road  was  fenced,  though  the  fences  were 
not  built  by  the  railroad  company.  They  seem  to  have 
been  kiUed  near  where  a  county  road  crossed  the  railroad. 
The  defendants  had  constructed  cattle  pits  at  the  crossing, 
but  not  sufficient  to  exclude  cattle,  owing  to  a  solid  rock 
foundation,  and  had  built  side  fences  to  connect  the  pits 
with  the  fences  inclosing  the  railroad.  This  was  all  the 
evidence. 

The  Court  held  the  railroad  company  liable,  partly,  it 
would  seem,  because  the  fences  were  not  built  by  the  rail« 
road  company.  It  certainly  cannot  be  material  who  builds 
the  fences,  so  that  they  are  erected.  The  security  to  the 
public  afforded  by  the  fences,  is  the  object.  The  railroad 
companies  must  see  that  the  roads  are  fenced.  K  the  pro* 
prietors  of  adjoining  lands  do  not  erect  fences,  the  railroad 
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Not.  Tenn,   companies  mnst     If  they  do,  it  is  unnecessary  that  the 

_^r^^! railroad  companies  should  also  fence.     So  the  railroad 

^^T  companies  must  see  that  the  fences  along  the  road,  no 
Btsbs.  matter  by  whom  built,  are  kept  in  repair.  K  the  proprie- 
tors do  not  keep  them  in  repair,  the  railroads  must.  The 
fences  must  be  kept  in  repair,  or  the  roads  wiU  be  held  lia- 
ble under  the  statute.  K  they  are  kept  in  repair,  the  roads 
will  be  held  to  the  common-law  liability  simply,  for  negli- 
gence. 

The  statute  does  not  expressly  require  the  construction 
of  cattle  pits  at  road  crossings,  but  perhaps  they  may  be 
fairly  embraced  under  the  general  term  fence.  Without 
them,  stock  could  not  be  excluded  from  the  track.  See 
the  statute  in  The  Madison^  Sfc.^  Railroad  Co.  v.  WhUe- 
neck,  8  Ind.  R.  217. 

We  think  there  may  have  been,  in  this  particular,  such 
a  failure  to  comply  with  the  statute,  as  justified  the  judg- 
ment. 

Rocks  may  be  removed  by  drills,  gunpowder,  and  fire. 

Per  Curiam. — The  judgment  is  affirmed  with  5  percent 
damages  and  costs. 

W.  O.  Cooper^  for  the  appellants. 

A.  B.  Carlton  and  T.  IL  Cobb^  for  the  appellee. 


Nat  i;.  Bters. 

^«|^J^  APPEAL  from  the  Henry  Court  of  Common  Pleas. 

Perkins,  J. — Suit  for  an  assault  and  battery.  Issues  of 
fact.  Trial  by  jury;  verdict  and  judgment  for  the  plain- 
tiff for  500  doUars. 

An  instruction  was  asked  and  refused.  The  record  does 
not  purport  to  contain  all  the  evidence;  hence,  we  must 
presume  the  instruction  was  refused,  because  not  ooirect 
as  applicable  to  the  case  made  by  the  evidence. 

An  instruction  was  given  which,  it  is  contended,  was 
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not  jnstified  by  the  evidence.     Upon  a  caae  that  the  evi-   Nov.  Term, 
dence  might  have  made  under  the  issues,  the  instruction       ^^^' 
would  have  been  correct.     The  evidence  not  being  in  the   Ahd»rb«g 
record,  we  must  presume  such  a  case  was  made.  Ross. 

In  this  case,  there  is  a  bill  of  exceptions  containing  evi- 
dence touching  a  fact,  and  the  bill  closes  by  saying  that  is 
all  the  evidence  touching  that  fact.  But  no  case  is  stated 
by  the  Ck)urt  upon  notice  of  intention  to  take  the  case  to 
the  Supreme  Court  upon  a  question  of  law  ruled  upon  the 
fact;  and,  hence,  the  bill  of  exceptions  amounts  to  nothing 
in  the  record.  This  has  been  often  decided.  Spencer  v« 
Russell,  9  Ind.  R.  167,  and  cases  cited.  See  Adams  v. 
Eemsj  11  id.  346. 

Had  the  Court  been  notified  of  the  object  of  the  bill,  it 
might  have  contained  a  fuller  statement  of  facts,  and  of 
the  grounds  of  the  rulings  of  the  Court  thereon. 

The  record  should  have  contained  all  the  evidence  given 
in  the  cause,  or  a  case  specially  stated  by  the  Court  pursu- 
ant to  §  347,  2  B.  S.  p.  116,  in  order  to  have  subjected  the 
particular  ruling  of  the  Court  below  to  a  review  in  this 
Court. 

There  is  a  similar  error  in  this  case,  in  an  instruction  as 
to  vindictive  damages,  to  that  which  occurred  in  Taber  v. 
Hfdsan,  6  Ind.  R.  322,  but  it  is  not  relied  on  by  counsel,  is 
not  even  alluded  to  in  the  brief,  and,  hence,  will  be  treated 
as  waived. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  coste. 

TF.  Gfrosej  for  the  appellant* 

J.  Brown,  for  the  appellee. 


•  *♦•  > 


Anderbgo,  Executor,  v.  Ross. 

The  first  item  of  the  disposing  part  of  the  will  in  this  case,  was  a  bequest  to 
the  wife  of  the  tattator,  of  all  hii  real  estate,  &c«,  penonal  estate,  fte.,  and 
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ereiTthiiig  he  had  or  owned  at  the  tune  of  his  deeesse,  for  her  liife^  she  paj- 
Ing  his  debts,  and  a  certain  legacy.  It  was  Uien  provided  that  said  Icgarj 
should  be  paid  by  the  wife,  not  by  the  executor.  Other  special  legacies  are 
then  provided  for,  to  be  paid  after  the  death  of  the  wife,  out  of  snch  part  of 
the  personal  estate  as  might  be  in  her  hands  at  the  time  of  her  death;  and 
if  the  personal  estate  was  not  sufficient  for  that  purpose,  land  was  to  be  sold, 
&c. ;  but  no  provision  was  made  for  a  resort  to  the  executor  to  obtain  funds 
for  that  purpose.  Certain  residuary  legacies  are  then  set  forth,  to  be  opeim- 
tive  after  the  death  of  the  wife.  Then  followed  a  provision  that  she  sfaooid 
use  all  the  personal  estate,  and  the  rents  and  profits  of  the  real  estate,  "or 
so  much  thereof  as  she  may  require  for  her  use  and  benefit;"  but  this  is  fol- 
lowed immediately  by  this  language — "and  may  and  shall  have  the  abso- 
lute use  of  all  my  said  real  and  personal  estate,  for  and  during  tlie  term  of 
her  natural  life,  and  no  longer;"  and  then  again  the  expression  occurs,  diat 
she  "shall  use,  expend,  and  consume  snch  parts  of  my  personal  estate,  and 
the  rents,  issues,  and  profits  of  my  real  estate,  as  she  may  require  for  her 
own  use  and  benefit."  Then  followed  a  clause  declaring  that  his  business 
partnerships  might  be  continued  for  the  benefit  of  his  wife  as  long  as  his 
executors  should  think  the  interest  of  his  estate  migfat  require  it 
Hddf  that  the  will,  as  a  whole,  discloses  that  the  testator  intended  to  give  his 
wife  the  absolute  control  of  his  real  and  personal  property,  for  her  ufc,  dur- 
ing her  life. 

APPEAL  from  the  Dearborn  Court  of  Common  Pleas. 

Hanna,  X — On  the  10th  of  November^  1853,  George 
Ross  died,  testate,  leaving  a  widow,  but  no  children.  His 
widow  and  Anderegg^  the  plaintiff,  were  by  him  named  to 
execute  his  wilL  Immediately  after  his  death  the  will 
was  proved,  and  letters  testamentary  issued  to  the  plaintiff 
and  defendant,  both  of  whom  qualified,  &c*,  and  acted 
until  September^  1855,  when  she  was  removed  firom  the 
trust,  by  order  of  the  Court 

Andereggy  in  his  complaint,  now  charges,  that  notwith- 
standing her  removal,  she  has  possession  of  the  personal 
property  left  by  the  decedent,  and  has  received  the  rents 
and  profits  arising  from  the  real  estate,  &c.,  of  deceased. 
He  asks  that,  except  such  real  and  personal  property  as 
may  be  necessary  to  her  habitation  and  convenience,  and 
such  sum  as  may  be  annually  necessary  for  her  support, 
the  property,  real  and  pereonal,  and  the  profits  arising 
therefrom,  may  be  ordered  to  be  delivered  to  him,  as  such 
executor,  for  the  use  and  benefit  of  the  estate,  and  ulti- 
mately for  the  residuary  legatees  of  said  decedent.  This 
application  the  defendant  resists,  on  the  ground  that,  by 
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the  last  will  and  testament  of  her  husband,  she  is,  during   ^ot.  Teim, 
her  life,  entitled  to  the  absolute  possession  and  control  of      •^°^^* 
the  property,  real  and  personal,  of  her  said  husband,  and   Axdbkboo 
to  the  rents  and  profits  issuing  out  of,  or  arising  there-       Bou. 
from. 

The  question  depends  upon  the  construction  which  may 
be  given  to  th^  will  of  the  deceased,  as  each  party  claims 
through  that.  The  ports  of  that  instrument,  necessary  to 
the  elucidation  of  this  point  are  as  follows: 

^  First  1  give  and  devise  to  my  beloved  wife,  Marga^ 
retha  Ross^  in  lieu  of  her  dower  (and  in  place  of  any  and 
all  provisions  of  law  now  made,  or  hereafter  to  be  made, 
giving  to  her  any  interest  in  my  estate),  all  of  my  real 
estate,  lands,  and  tenements  for  and  during  her  natural  Ufe; 
and  I  also  give  and  devise  to  my  said  wife,  Marga/retha^ 
all  of  my  personal  estate,  stock,  household  goods,  furni- 
ture, choses  in  action,  and  everything  that  I  have  or  own 
at  the  time  of  my  decease,  during  her  natural  life,  as  afore- 
said; she  paying  all  my  just  debts  and  the  legacy  herein- 
after named  to  Rosina  Ross.  I  give  and  bequeath  to 
Rosina  Ross,  daughter  of  John  Ross  (now  living  with  me), 
1,000  dollars,  to  be  paid  to  her  by  my  said  wife  when  she, 
said  RosinOj  shall  arrive  at  the  age  of  twenty-one  years: 
provided,  however,  that  my  said  wife  may  pay  over  to  said 
Rostnoj  said  sum,  or  cuiy  part  thereof,  at  any  time  she  may 
think  it  best  so  to  do,  before  she  (said  Rosina)  arrives  at 
the  age  of  twenty-one  years. 

^  At  the  death  of  my  vrife,  I  give  and  bequeath,"  &c. 
[Here  follows  three  bequests  of  500  dollars  each,  after 
which  this  language  occurs :]  ^^I  dirept  that  the  foregoing 
legacies  and  bequests  be  paid  out  of  such  parts  of  my 
said  personal  estate,  or  the  proceeds  thereof,  as  may  be  in 
the  hands  of  my  said  wife  at  the  time  of  her  death  ^  and 
if  said  personal  estate  be  not  sufficient  to  pay  the  same, 
that  the  same  be  paid  by  the  sale  of  a  quantity  of  my  real 
estate  sufficient  for  that  purpose.  I  further  give  and  de- 
vise, at  the  death  of  my  said  wife,  all  of  the  residue  of  my 
said  real  estate  (that  is  to  say,  all  of  my  real  estate),  and 
all  of  my  said  personal  estate,  and  the  proceeds  thereof. 
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Not.  Term,   which  may  remain  nnconsumed  and  unexpended  in  my 
^^^'      said  wife's  hands,  excepting  so  much  thereof  as  may  be 

AaiDBBsoa  necessary  to  pay  the  foregoing  legacies  or  bequests  to  the 
Bou.  children,"  &c.  [Here  occurs  the  residuary  bequests,  and 
then  follows  this  language :]  ^<  That  is  to  say,  at  the  death 
of  my  said  wife,  I  devise  and  bequeath  all  of  my  real  and 
personal  estate  which  may  not  have  been  expended  or 
consumed  by  my  said  wife,  and  which  may  not  have  been 
taken  or  used  in  payment  of  said  legacies  or  bequests,  to 
such  of  the  children,"  &c  [Again  the  residuary  legatees 
are  designated,  and  the  will  then  proceeds :]  '<  I  further  will 
and  devise  that  my  wife  shall  and  may  use  any  and  all  of 
my  personal  estate,  and  the  rents  and  profits  of  my  real 
estate,  or  as  much  thereof  as  she  may  require,  for  her  own 
use  and  benefit,  and  may  and  shall  have  the  absolute  use 
and  control  of  all  my  said  real  and  personal  estate  for  and 
during  the  term  of  her  natural  life,  and  no  longer;  she  (my 
said  wife)  having  the  right  to  use,  expend,  and  consume 
such  parts  and  portions  of  my  said  personal  estate,  and 
the  rents,  issues,  and  profits  of  my  real  estate,  as  she  may 
need  or  require  for  her  own  use  and  benefit.  And  whereas 
I  am  now  connected  in  business  with  other  persons  in 
partnership  in  a  mill  and  distillery,  and  a  malt-house,  in 
said  Dearborn  county;  and  which  business  could  not  be 
suddenly  closed  without  disadvantage,  I  hereby  authorize 
and  empower  my  executors,  for  and  in  behalf  of  my  said 
wife,  to  continue  with  my  said  partners  and  carry  on  and 
transact  the  same  business  in  connection  with  my  said 
partners,  as  long  after  my  decease  as  they,  my  said  execu- 
tors, may  think  the  interest  of  my  estate  may  require," 
ice 

The  proper  mode  of  anriving  at  the  intention  of  the  tes- 
tator, is  to  view  all  the  parts  of  tlie  will  in  connection.  It 
will  not  do  to  select  any  single  paragraph  of  a  will,  of  the 
character  of  the  one  under  consideration,  and  from  that 
single  paragraph  undertake  to  give  a  construction  in  con- 
flict with  other  parts.  All  parts  which  have  the  appea^ 
ance  of  conflict,  or  contradiction,  should  be  reconciled  if 
possible.     In  other  words,  we  should  seek  to  know  the 
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intention  of  the  testator,  and  carry  that  out,  if  it  can  be   ^^-  '^•nn* 
ascertained  from  the  whole  instniment.  1859. 


In  the  case  at  bar,  the  first  item  of  the  disposing  part  of  Ajtobsbog 
the  will,  is  a  bequest  to  the  wife  of  the  testator,  of  all  his  bom. 
real  estate,  lands,  and  tenements,  personal  estate,  stock, 
household  goods,  furniture,  choses  in  action,  and  everything 
he  had  or  owned  at  the  time  of  his  decease,  for  and  dnr* 
ing  her  natural  life;  '^she  paying  all  my  just  debts  and  the 
legacy  hereinafter  named,  to  Rosina  RossJ^  It  is  then  pro- 
vided that  said  legacy  should  be  paid  by  the  said  wife*— 
not  by  the  executors.  Other  special  legacies  are  then  pro* 
vided  for,  to  be  paid  after  the  death  of  the  said  defendant 
*<Out  of  such  parts  of  my  personal  estate,  or  the  proceeds 
thereof,  as  may  be  in  the  hands  of  my  said  wife  at  the 
time  of  her  death."  It  is  further  provided  that  if  said  per- 
sonal property  is  not  sufficient  for  that  purpose,  lands  shall 
be  sold,  &C.;  but  no  provision  is  made  for  a  resort  to  the 
execntors  to  obtain  funds  for  that  purpose,  and,  therefore, 
the  inference  is  just,  that  the  testator  did  not  intend  that 
funds  to  any  great  amount  should  pass  into  the  hands  of 
the  executors.  Certain  residuary  legacies  are  then  set 
forth;  said  bequests  to  be  o[>erative,  as  before,  after  the 
death  of  the  wife;  then  follow  the  provisions  which,  it  is 
insisted,  limit  the  rights  of  the  wife  to  the  use  of  such 
property,  and  the  reception  of  such  sums  only,  as  may  be 
necessary  to  her  reasonable  and  comfortable  maintenance, 
namely,  that  she  should  use  all  the  personal  estate  and  the 
rents  and  profits  of  the  real  estate,  ''or  so  much  thereof  as 
she  may  require  for  her  use  and  benefit;"  but  this  is  fol- 
lowed immediately  by  this  language,  ''and  may  and  shall 
have  the  absolute  use  and  control  of  all  my  said  real  and 
personal  estate  for  and  during  the  term  of  her  natural  life, 
and  no  longer;"  and  then  again  the  expression  occurs  that 
she  "shaU  use,  expend,  and  consume  such  parts  of  my  per- 
sonal estate,  and  the  rents,  issues,  and  profits  of  my  real 
estate  as  she  may  require  for  her  own  use  and  benefit." 
Then  follows  a  clause  declaring  that  the  business  partner- 
ships which  he  then  had,  might  be  continued  for  the  bene- 
Vol.  XIII^27 
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KoT.  Teim,    fit  of  his  wife,  as  long  as  his  executors  might  think  the 
^^^*      interest  of  his  estate  might  require. 

Dxmrr  Now,  although  there  are  two  or  three  expressions  in  the 

MooBB.  will  which  would,  if  taken  alone,  appear  to  indicate  that 
it  was  the  intention  of  the  testator  that  his  wife  should 
not  receive  and  control  any  more  of  the  profits,  &c.,  aris- 
ing from  his  said  property,  than  might  be  necessary  to  her 
comfort  and  support,  yet,  when  viewed  altogether,  we  are 
clearly  of  opinion  the  whole  will  discloses  that  the  testator 
intended  to  clothe  his  wife  with  the  absolute  control  of  his 
real  and  personal  property,  for  her  use,  during  herlife-^per^ 
haps  that  control  wotdd  be  confined  to  that  purpose — ^this 
we  need  not  decide.  The  payment  of  the  debts,  of  the 
amount  of  which  we  are  not  informed,  and  the  legacy  of 
1,000  dollars,  having  been  devolved  upon  the  wife,  without 
doubt  it  was  the  intention  of  the  testator  to  place  the 
means  within  her  reach  to  accomplish  that  purpose. 
Per  Curiam. — The  judgment  is  affirmed  with  costs. 
W*  &  Holman^  T.  Oazlay^  and  J.  Schwartz^  for  the  ap- 
pellant 


13 

143 


3sS! 


Denny,  Administrator,  and  Others  v.  Moore. 

A  deibct  in  the  oomplaiiit  for  want  of  TerificAtion  cunot  be  remdied  Vj  a  de- 
miirrer  assigning  for  cause  that  the  complaint  does  not  state  facts  sOBicienty 
&c,  if,  indeed,  it  can  bo  reached  at  all  b/  demnxrer.  Snch  defiBds  do  not 
seem  to  bo  embraced  in  anj  of  the  statutory  causes  for  dcmnirer;  and  if,  in 
such  case,  a  verification  and  bond  be  filed  after  the  trial,  the  defendant  can- 
not complain. 

A  motion  to  set  aside  the  complaint,  or  stay  die  proceedings,  would  r**^*^r* 
be  the  correct  practice. 

A  party  may  proye  by  parol  that  in  a  preyious  suit  he  offered  and  gare  in  eri- 
dence  a  judgment. 

An  oljection  that  no  deikult  was  taken  against  nominal  defendants,  and  no 
issue  joined,  cannot  be  raised  for  the  first  time  in  the  Supreme  Court. 

A  party  cannot,  after  having  the  full  benefit  of  a  judgment  as  a  set-oflT,  com- 
plain, on  appeal,  that  in  his  notice  of  set-off,  the  judgment  was  misdescrihed, 
if  no  adrantage  was  taken  of  the  misdescription. 
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The  adminiBtralor  of  an  wtate  which  hat  heen  declared  imolTent,  ia  not    Nor.  Term, 
obliged  to  set  off  a  judgment  in  faTor  of  his  decedent,  against  a  claim  npon        1859. 
his  estate;  but  haying  done  so,  he  cannot  complain  because  it  makes  an  nn-  ' 


equal  dlstribation.    Setting  off  a  judgment  in  such  case,  is  an  extinguish-  ■"vr 

ment  of  it.  Moons. 

APPEAL  from  the  HamiUan  Court  of  Common  Pleas.  ?y«*jy» 

WoRDEN,  J. — Suit  by  the  appellee  against  the  appellants, 
the  object  of  which  was  to  enjoin  the  collection  of  a  cer- 
tain judgment  recovered  before  a  justice  of  the  peace,  in 
October,  1848,  by  Denny,  as  such  administrator,  against 
Joseph  Moore,  the  plaintiff,  and  others,  for  the  sum  of  94 
dollars,  58  cents,  and  costs.  It  is  averred  that  after  the 
recovery  of  the  judgment,  viz.,  on  the  16th  of  November, 
1848,  the  plaintiff  filed  his  claim,  in  the  proper  Probate 
Court,  against  the  estate  of  said  Mordecai  Moore,  deceased^ 
for  work  and  labor,  &c.,  done  by  the  plaintiff  for  said  Mor- 
decai in  his  lifetime.  To  this  claim  said  Denny,  as  such 
administrator,  pleaded  the  general  issue,  and  gave  notice 
that  he  would  set  off  against  such  claim,  the  aforesaid 
judgment,  and  on  the  trial  of  the  cause  he  offered  said 
judgment  in  evidence  as  a  set-off,  and  it  was,  without  ob* 
jection,  allowed  to  him. 

Pleadings  were  filed  by  Denny,  not  necessary  to  be  here 
stated,  and  the  cause  was  tried  by  the  Court,  who  found 
for  the  plaintiff,  overrided  a  motion  for  a  new  trial,  and 
rendered  judgment  on  the  finding. 

The  defendants  appeal  and  assign  several  eirors,  which 
will  be  noticed  in  their  order. 

The  first  is,  that  the  Court  erred  in  overruling  a  demur* 
rer  to  the  complaint.  The  ground  taken  is,  that  the  com* 
plaint  was  defective  in  not  being  verified,  and  because  no 
bond  had  been  given  as  required  by  law.  There  was  no 
restraining  order  or  preliminary  injunction  asked  for  or  ob* 
tained  in  the  case.  The  relief  sought  was  a  perpetual  in* 
junction  on  the  final  trial  or  hearing  of  the  cause,  and  it  ia^ 
perhaps,  doubtful  whether  the  statute  should  be  so  eon* 
strued  as  to  require  the  complaint  in  such  case  to  be  veri- 
fied, or  a  bond  to  be  filed.  But  we  do  not  decide  this  pointy 
as  we  are  of  opinion  that  if  such  verificatioa  and  bosd 
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Not.  !rerm,   were  necessary,  a  demurrer  assigning  for  cause  that  the 

^^^'      complaint  does  not  state  facts  sufficient,  &c.,  will  not  reach 

Dbkitt      such  defects.     Perhaps  they  are  not  to  be  reached  by  a  de- 

MooBB.      murrer  at  all.     Such  defects  do  not  seem  to  be  embraced 

in  any  of  the  specified  causes  for  which  a  demurrer  may 

be  filed.    2  R.  S.  p.  38,  §  50.     A  motion  to  set  aside  the 

complaint,  or  stay  the  proceedings,  would,  perhaps,  be  the 

correct  practice. 

The  second  error  assigned  is,  that  parol  evidence  was 
improperly  admitted.  The  record  shows  that  on  the  trial 
the  plaintiff  proved,  over  the  objection  of  defendants,  that 
on  the  trial  of  the  cause  in  the  Probate  Court,  before  men- 
tioned,  Dermy  offered  and  gave  in  evidence,  as  a  set-off  to 
the  plaintifPs  claim  therein,  the  judgment  so  recovered  be* 
fore  the  justice.  We  see  no  objection  to  this  testimony. 
It  was  not  proving  the  record  by  parol.  It  was  a  simple 
fact  that  perhaps  could  not  be  proven  otherwise  than  by 
parol.  The  record,  it  is  said,  would  prove  itselfl  That 
may  be  true,  and  yet  it  would  not  prove  the  additional  and 
important  fact  that  it  had  been  offered  in  evidence  on  the 
trial  of  another  cause.  We  do  not  understaiid  the  bill  of 
exceptions  as  showing  that  the  Court  permitted  the  exist- 
ence or  contents  of  the  judgment  to  be  proven  by  paro], 
but  the  fact  that  it  was  offered  in  evidence  on  the  trial  in 
the  Probate  Court,  and  this  seems  to  have  been  entirely 
proper. 

It  is  assigned  for  error,  thirdly,  that  the  Court  proceeded 
to  trial  without  first  defaulting,  or  in  any  manner  causing 
an  issue  to  be  joined  between  the  plaintiff  and  the  defend- 
ants, O^Brien  and  others.  O^Brien  and  the  other  defend* 
ants,  except  Denny^  were  mere  nominal  defendants,  being 
the  officers  connected  with  the  issuing  of  an  execution 
upon  the  judgment,  and  the  collection  thereof^  and  no  judg- 
ment was  taken  against  them,  except  that  they,  as  well  as 
Denny^  be  restrained  from  proceeding  to  collect  the  judg- 
ment. No  judgment  for  costs  was  rendered  against  them. 
But  had  they  been  real  parties,  we  think  such  objection 
could  not  be  successfully  made  for  the  first  time  in  this 
Court.     The  attention  of  the  Court  below  was  not  called 
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to  the  iiregalailty,  and  the  error,  if  any  was  committed,   Not.  Tenn, 
was  waived.  1859. 


The  fourth  assignment  is,  that  the  Court  erred  in  over-  Dbkht 
ruling  the  motion  for  a  new  trial.  We  are  of  opinion  that  Moobb. 
on  the  merits  the  Court  found  correctly.  It  appears  that 
on  the  trial  of  the  cause  in  the  Probate  Court,  Denny 
offered  the  judgment  in  evidence  as  an  offset  to  the  plain- 
tiff's claim,  and  that  it  was  received  without  objection  and 
allowed.  There  was  a  variance  between  the  description 
of  the  judgment  in  the  notice  of  set-off,  and  that  described 
in  the  complaint,  and  offered  in  evidence  on  the  trial  in 
the  Probate  Court,  but  no  advantage  was  taken  by  the 
plaintiff  of  this  variance,  and,  as  before  remarked,  the 
judgment  was  offered  and  received  without  objection,  and 
allowed.  Denny  cannot,  after  having  the  full  benefit  of 
the  judgment  allowed  him  in  the  way  of  a  set-off,  now 
complain  that  in  his  notice  of  set-off  the  judgment  was 
misdescribed,  of  which  misdescription  no  advantage  was 
taken. 

There  is  another  point  that  may  be  here  noticed.  The 
judgment  was  rendered  upon  a  note  given  by  the  plaintiff 
for  property  purchased  by  him  at  the  administrator's  sale 
of  the  property  of  the  deceased,  and  the  estate  had,  before 
the  trial  of  the  cause  in  the  Probate  Court,  been  duly  de- 
clared insolvent,  and  an  order  made  to  settle  it  accordingly. 
It  is  insisted  that  the  judgment  could  not,  in  such  case,  be 
legally  set  off  against  a  claim  upon  the  esta^te,  as  thereby 
an  unequal  distribution  of  the  effects  would  take  place. 
The  administrator  was  not  bound  to  set  off  the  judgment 
against  the  plaintiff's  claim  upon  the  estate,  but  having 
done  so,  he  cannot  now  complain  of  it.  The  setting  off 
of  the  judgment  satisfied  and  extinguished  it;  and  if  the 
plaintiff  thereby  received  more  than  other  creditors,  it  was 
no  fault  of  his,  nor  is  the  judgment,  therefore,  any  the  less 
fully  satisfied  and  discharged.  Instead  of  setting  off  the 
judgment,  the  administrator  might,  undoubtedly,  have  col- 
lected it,  and  paid  the  plaintiff  only  his  pro  rata  share  of 
his  entire  claim  against  the  estate;  but  having  thus  set  it 
ofi^  he  has  precluded  himself  from  exercising  such  right. 
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Not.  Tenii,        The  fifth,  sixth,  and  seventh  errors  assigned  axe,  that  the 

^^^'      finding  is  not  sustained  by  the  evidence;  that  the  judgment 

Abmstsoxo  is  contrary  to  law;  and  that  error  of  law  occurred  on  the 

Bebrbmak.   trial,  which  was  excepted  to.    The  points  involved  in  these 

assignments,  have  been  already  noticed. 

The  only  remaining  error  assigned  is,  that  the  Court 
permitted  the  plaintiff,  after  the  cause  had  been  tried  by 
the  Court,  and  after  the  motion  for  a  new  trial  had  been 
overruled,  to  append  an  afiidavit  to  his  complaint,  and  file 
a  bond,  as  required  by  law.  We  are  of  opinion  that  the 
appellants  cannot  complain  of  this*  We  have  already 
seen  that  the  want  of  an  affidavit  and  bond  was  not 
reached  by  the  demurrer,  and  that  no  steps  were  taken  to 
require  the  complaint  to  be  verified  and  a  bond  to  be  filed. 
No  motion  was  made  to  set  aside  the  complaint,  or  to 
stay  the  proceedings,  or  otherwise  take  advantage  of  the 
want  of  a  verification  and  bond,  and,  therefore,  the  pro* 
ceeding  would  not  be  erroneous  without  either.  Hence, 
the  filing  of  them,  after  the  trial,  did  the  appellants  no 
harm. 

We  find  no  error  in  the  record  for  which  the  judgment 
ought  to  be  reversed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

W.  Oarver  and  J.  Chreen^  for  the  appellants. 

D.  Moss  and  E.  &  SionCj  for  the  appellee. 
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Abmstrono  and  Others  v.  Berreman,  Administrates. 

A  hasband  made  a  will  by  which,  after  proriding  for  the  payment  of  his  debts, 
&c.,  he  bequeathed  to  his  wife  all  the  rest  of  his  estate,  both  real  and  per- 
sonal, daring  her  life,  and  "to  bo  disposed  of  by  her  at  her  pleasure."  He 
died,  learing  no  ehild,  nor  father  nor  mother.  The  statute  regulating  de- 
scents, &e.,  provides  that  "If  a  hnsband  or  wife  die  intestate^  iMving  no 
child,  and  no  father  or  mother,  the  whole  of  his  or  her  property,  real  and 
personal,  shall  go  to  the  sanriyor." 

Hdd,  that  a  sonrlying  wife  takes  the  estate,  in  such  case,  under  the  statnte, 
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notwitbatanding  a  will  may  haye  been  made,  so  fiur  as  it  is  not  otherwise  Not.  Tenn, 

disposed  of  bj  that  will.  1859* 
Section  41  of  the  statute  regulating  descents,  can  have  no  bearing  npon  a  case 


of  thii  Und.  A«WT«>H« 

An  amendment  of  a  statate  or  section  cannot  be  made  without  setting  ont  the   "BmmaatAK, 
amended  statute  or  section  at  foil  length. 


APPEAL  from  the  Hendricks  Court  of  Comnion  Pleas.  |Jj^  ,3 
WoRDEN,  J. — This  was  a  suit  brought  by  Armstronf 
and  others,  who  claim  to  be  heirs  at  law  of  Benjamin 
Armstrongs  deceased,  against  Berrema/n^  administrator  of 
Sarah  Armstrongj  deceased,  who  was  the  widow  of  Ben-^ 
jamin  Armstrongs  for  the  recovery  of  certaip  p^sonal  prcK 
perty,  or  the  proceeds  thereof,  which  belonged  to  the  estate 
of  said  Benjamin^  deceased,  and  also  for  the  partition  be* 
tween  the  plaintiffs  of  the  real  estate  of  said  Betgamin* 

The  facts  charged  are,  in  substance,  that  in  Marchj 
1855,  said  Benjamin  Armstrong  died,  leaving  no  children, 
but  leaving  Sarah^  his  widow,  surviving  him,  and  the 
plaintiffs,  who  were  the  brothers  and  the  children  of  de» 
ceased  brothers  of  Benjamin;  that  Betgaminj  before  his 
death,  made  his  will,  by  which,  after  providing  for  the  pay* 
ment  of  his  debts  and  funeral  expenses,  he  bequeathed  to 
his  wife,  ^^all  the  rest  of  his  estate,  both  real  and  personal, 
during  her  life,  and  to  be  disposed  of  by  her  at  her  plea* 
sure."  He  also  appointed  her  his  executrix.  Letters  tes* 
tamentary  were  duly  issued  to  her,  and  she  made  and  filed 
in  the  proper  Court  an  inventory  of  the  personal  estate, 
having  caused  the  will  to  be  duly  admitted  to  probate; 
that  the  personal  estate  amounted  to  7,540  dollars;  that 
there  were  no  debts  to  be  paid,  except  one  small  sum; 
that  afterwards,  in  1855,  the  said  Sarah  died  intestate, 
leaving  surviving  brothers  and  half-brothers,  &c.;  that 
afterwards,  on  the  8th  of  Octaber^  1855,  the  defendant, 
combining  and  confederating  with  others,  &c.,  to  cheat 
and  defraud  the  plaintiffs  out  of  the  estate  of  said  Beiga^ 
min,  took  out  letters  of  administration  upon  the  estate  of 
said  Sarahs  with  the  fraudulent  design  and  intention  of 
appropriating  to  his  own  use  the  goods  and  effects  belong* 
ing  to  the  estate  of  said  Benjamin  (which  the  plaintijBb 
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Not.  Term,   claim  belonged  to  them  after  the  death  of  said  Sarah), 

^^^*      and  caused  the  same  to  be  inventoried  and  appraised  as 

AutTKOHG  the  property  of  said  Sarah;  that  he  afterwards  caused  the 

Bbxbbmav.   property  to  be  sold.    The  complaint  also  charges  that  Beth 

jamin  left  certain  real  estate,  which  is  described,  and  that 

the  defendant  has  received  the  rents  and  profits  thereof 

since  the  death  of  said  Sarahy  and  prays  an  account  of 

such  rents  and  profits,  and  that  partition  be  made  between 

the  plaintiffs  of  the  real  estate;  also,  that  the  proceeds  of 

the  personal  estate  be  distributed,  &c 

Answers  were  filed,  and  replicaticms ;  and  exceptions 
were  taken  to  several  rulings  of  the  Court  on  demurrers. 

Trial  by  the  Court.  The  Court  found  for  the  defend* 
€Uit,  and  rendered  judgment,  overruling  a  motion  for  a 
new  trial. 

From  the  view  which  we  take  of  the  case,  it  will  be  un- 
necessary to  examine  any  other  question  attempted  to  be 
raised,  than  the  one  which  meets  us  at  the  threshold.  Is 
there  a  cause  of  action  stated  in  the  complaint?  In  other 
words,  are  the  plaintiffs,  according  to  their  own  showing, 
in  any  manner  interested  in  the  estate  of  Benfamin  Arm* 
Strang f  and  are  they  entitled  to  any  portion  thereof? 

Passing  over  the  question  whether  the  terms  of  the  will 
give  the  widow  anything  more  than  a  life  estate  in  the 
real  and  personal  property  of  Benjamin^  we  shall  inquire 
what  were  her  rights,  upon  the  facts  stated,  under  the  law. 
Section  26  of  the  <^act  regidating  descents  and  the  appor^ 
tionment  of  estates"  (1  B.  S.  p.  251),  provides  that  ^K  a 
husband  or  wife  die,  intestate,  leaving  no  child,  and  no 
father  or  mother,  the  whole  of  his  or  her  property,  real  and 
personal,  shall  go  to  the  survivor."  What  is  the  proper 
construction  of  this  section?  Are  its  provisions  not  to 
apply  in  any  case  where  a  will  has  been  made  by  the  de- 
ceased ?  or,  was  it  the  intention  of  the  legislature  that  the 
estate  should  go  as  therein  provided  in  all  cases  where 
there  was  no  will  making  a  different  disposition  of  the 
prc^rty?  We  think  the  latter  was  evidently  the  case. 
Suppose  a  man  die,  leaving  no  child,  nor  father  or  mother, 
but  having  made  a  will  bequeathing  a  small  portion  of  his 
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estate  to  a  Mend,  there  being  a  large  leBiduum  undisposed  ^oy.  Term, 
of.  Shall  the  surviving  wife  not  take  it  under  the  provi*  loO^* 
sions  of  the  section  quoted,  because  of  the  bequest  ?  As  Abxstbokg 
before  remarked,  we  think  that,  in  such  case,  the  surviving  Bbbbxmait. 
wife  should  be  held  entitled  to  the  property,  so  far  as  it 
was  not  otherwise  disposed  of  by  a  will.  This  is  evidently 
in  accordance  with  the  spirit  of  the  statute  and  the  inten- 
tion of  the  legislature,  as  gathered  firoiu  the  whole  act. 
Take  the  first  section:  '^The  real  and  personal  property 
of  any  person  dying  intestate,  shall  descend  to  his  or  her 
children  in  equal  propiytions,"  &c.  But  suppose  the  per- 
son die  testate,  having  made  a  will  disposing  of  a  small 
part  of  his  property  to  some  one  else,  leaving  a  large  bal- 
ance undisposed  of,  shall  npt  the  balance  descend  to  his 
children  in  the  manner  provided  by  this  section?  Again, 
take  the  eleventh  section,  which  provides  that  the  estate  of 
any  person  dying  intestate,  without  kindred  capable  of 
inheriting,  shall  escheat  to  the  state  for  the  benefit  of  com- 
mon schools.  But  suppose  a  will  be  made  in  such  case, 
disposing  of  a  part  only  of  the  estate,  where  shall  the  re- 
maining portion  go?  Will  the  state  not  be  entitled  to  it 
for  the  support  of  schools,  under  this  section,  although  the 
deceased  did  not  literally  die  'intestate?"  Indeed,  the 
whole  statute  on  the  subject  of  descents  provides  only  for 
the  disposition  of  the  estates  of  persons  dying  ^^ intestate," 
and  unless  its  provisions  are  followed  where  a  will  is  made, 
so  far  as  the  property  is  undisposed  of  by  the  will,  the  por> 
tion  not  thus  disposed  of  by  will,  can  go  to  no  heir  by  vir- 
tue of  any  statutory  provision,  nor  can  it  escheat  to  the 
state,  but  would  be  liable  to  be  seized  upon  by  any  person, 
who  might  see  proper  to  intrude  upon  and  occupy  it.  We 
are  of  opinion  that  the  simple  fact  that  Benjamin  Arm' 
strong  made  a  will,  is  no  reason  why  the  proyision  first 
above  quoted,  should  not  apply  in  favor  of  his  surviving 
widow.  So  far  as  the  property  was  undisposed  of  by  will, 
the  deceased  may  be  said  to  have  died  intestate. 

Section  41  of  the  act  may  be  thought  to  have  some 
bearing  on  this  question.  It  provides  that  "If  lands  be 
devised  to  a  woman,  or  a  pecuniary  or  other  provision  be 
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Not.  Term,  made  for  her  by  the  will  of  her  late  husband,  in  lieu  of 
^^^'  her  right  to  lands  o^  her  husband,  she  shall  make  her  elec- 
AucBTRONo  tion  whether  she  will  take  the  lands  so  devised,  or  the  pro- 
BmuBMUAK.  vision  so  made,  or  whether  she  will  retain  the  right  to  one* 
third  of  the  land  of  her  late  husband;  but  she  shall  not  be 
entitled  to  both,  unless  it  plainly  appears  by  the  will  to 
have  been  the  intention  of  the  testator  that  she  should 
have  such  lands,  or  pecuniary  or  other  provision  thus  de- 
vised or  bequeathed,  in  addition  to  her  right  in  the  lands 
of  her  husband." 

Dower  having  been  abolished,  ai^l  one-third  of  the  land 
in  fee  substituted,  which  the  widow  takes  as  against  heiis 
and  creditors,  the  above  section  was  intended  merely  to 
prevent  her  taking  one-third  thus  provided  for,  and  also  a 
provision  made  in  the  will  and  intended  to  be  in  lien 
thereof  She  shall  elect  whether  she  will  take  the  provi- 
sion so  made,  or  retain  the  right  to  one-third  of  the  land 
of  her  late  husband,  but  she  shall  not  be  entitled  to  both, 
&C.  Both  what?  Both  the  provision  thus  made,  and  one- 
third  of  the  land.  It  is  clear  that  this  section  has  no  ap- 
plication to  a  case  where  a  surviving  wife  claims  the  whole 
estate  as  an  heir,  as  in  the  case  provided  by  §  26,  where 
there  are  no  others  capable  of  inheriting  before  her. 

The  appellants,  however,  rely  upon  §  4  of  the  act  of 
1853  (Acts  of  1853,  p.  56),  by  which  §  26,  above  quoted, 
was  attempted  to  be  amended  so  as  to  provide  that  "if  a 
husband  or  wife  die  intestate,  leaving  no  child,  and  no 
father  or  mother,  nor  brothers  and  sisters,  nor  their  de- 
scendants, the  whole  of  his  or  her  property,  real  or  per^ 
sonal,  shall  go  to  the  survivor." 

It  is  claimed  that  this  amendatory  statute  is  constitu- 
tional and  valid. 

It  has  been  so  often  settied  by  the  adjudications  of  this 
Court,  that  an  amendment  of  a  statute  or  section  cannot 
be  made  without  setting  out  the  amended  statute  or  sec- 
tion at  full  length  (which  was  not  done  in  this  case),  that 
the  question  should  be  considered  thoroughly  and  finally 
settled.  Vide  Langdon  v.  Applegaie^  5  Ind.  R.  327 ;  JEm- 
non  V.  SkuU^  9  id.  154,  and  cases  there  cited. 
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The  law  gave  to  the  surviving  widow  of  Benjamin  Arm'  ^o^-  Term, 
strongs  in  the  absence  of  children,  and  father  and  mother,       ^^^* 
his  property,  real  and  personal.     The  will,  as  set  up,  gave     Bowuw 
none  of  it  to  the  plaintiffs,  nor  did  it  deprive  the  widow  of  xu  Statb. 
any  rights  to  which  she  was  entitled  under  the  law,  as  it 
bequeathed  the  property  to  no  one  else.     The  defendant, 
Berremanj  was  entitled  to  take  possession  of  it,  at  least 
the  personal  property,  as  her  administrator,  and  her  heirs 
were  entitled  to  the  real  estate.     The  plaintiffs,  by  their 
owa  showing,  have  no  interest  in  either,  and,  consequently, 
the  case  was  properly  decided  against  them. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

C  C  Nave  and  X  WitheroWj  for  the  appellants. 


.  * <»  > 


Bowles  v.  The  State. 

Infonnation  charging  that  the  defendant,  on,  &c,,  at,  &c.,  did  "nnlawfnllj  ' 

bring  into  the  state  of  Indiana,  and  into  Orange  connty,  a  negro  woman,  ifip  jnl 

whose  name  is  PoUn,  and  then  and  there  encouraged  said  negro  woman  to 
remain  and  continne  here,"  &c. 

Heldf  1.  That  the  bringing  into  the  state  was  no  penal  ofibnse. 

S.  That  the  charge  of  encouragement,  though  it  snbstantiaUy  follows  the  lan- 
guage of  the  statute,  is  too  yague.  The  particular  acts  of  encouragement 
should  be  stated. 

m 

APPEAL  from  the  Orange  Court  of  Common  Pleas.     Tue$dayy 

WoRDEN,  J. — Information  against  the  defendant,  charg** 
ing  that  on,  dec.,  at,  &c.,  he  did  '^unlawftdly  bring  into  the 
state  of  Indiana^  and  into  Orange  county,  a  negro  woman, 
whose  name  is  Polin^  and  then  and  there  encouraged  said 
negro  woman  to  remain  and  continue  here  in  Orange 
county,  in  the  state  of  Indiana;  contrary,"  &c. 

A  motion  to  quash  the  information  was  made  and  over- 
ruled, to  which  ruling  exception  was  taken. 

Plea,  trial,  and  conviction;  motion  for  a  new  trial  over- 
ruled,  and  judgment. 
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Not.  Tenn,        The  information  is  predicated  upon  §  7,  ch.  74, 1  R.  8. 

^?ll!_  p»  376,  which  is  as  follows,  viz.: 

BowuBB  (<  Any  person  who  shall  employ  a  negro  or  mnlatto  who 
Thk  Stats,  shall  have  come  into  the  state  of  Indiana  subsequent  to 
the  thirty-first  day  of  October^  in  the  year  one  thousand 
eight  hundred  and  fifty-one,  or  shall  hereafter  come  into 
the  said  state,  or  who  shall  encourage  such  negro  or  mu- 
latto to  remain  in  the  state,  shall  be  fined,"  && 

It  is  insisted  that  the  penal  part  of  the  above  statute 
is  unconstitutional  and  void,  inasmuch  as  there  is,  as  is 
claimed,  an  incongruous  blending  of  civil  rights  and  da« 
ties,  and  criminal  liabilities,  in  the  same  statute,  contrary 
to  the  fundamental  provision  that  ''every  act  shall  em- 
brace but  one  subject,  and  matters  properly  connected 
therewith."  The  Indiana  Central  Railway  Co.  v.  Potis^ 
7  Ind.  R.  681,  is  relied  upon  to  sustain  this  position.  We 
deem  it  unnecessary  to  express  any  opinion  on  this  point, 
as  the  information  is  defective  on  other  grounds.  It  may 
be  remarked,  however,  that  no  constitutional  questions  of 
this  character  were  raised  or  considered  by  the  Court  in 
the  case  of  Barkshire  v.  The  State^  7  Ind.  R.  389. 

It  will  be  observed  that  neither  the  statute  above  cited, 
nor  the  thirteenth  article  of  the  constitution,  makes  it  a 
penal  offense  for  a  person  to  bring  a  negro  or  mulatto  into 
the  state.  A  penalty  is  inflicted  upon  a  negro  or  mulatto 
coming  into  the  state  contrary  to  the  provisions  of  the  act, 
and  also  upon  a  person  employing  such  negro  or  mulatto, 
or  encouraging  such  negro  or  mulatto  to  remain  in  the 
state. 

All  that  is  charged  in  the  information  as  to  the  appel- 
lant's bringing  the  negro  woman  into  the  state,  must  be 
disregarded,  as  that  constitutes  no  penal  offense. 

The  information  does  not  charge  that  the  defendant  em- 
ployed the  woman.  It  simply  charges  that  he  encouraged 
her  to  remain  and  continue  in  the  state.  This  is  charged 
substantially  in  the  language  of  the  statute;  but  that,  in 
our  opinion,  is  not  sufficient.  There  might  be  a  multipli- 
city of  ways  to  encourage  the  woman  to  remain,  and  the 
specific  acts  of  encouragement  ought  to  be  set  forth,  in  or^ 
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der  that  the  defendant  might  know  what  particular  charge  Nor.  Term, 
he  is  bound  to  answer.  There  are  many  cases  where  it  is  ^^^^' 
not  sufficient  to  describe  an  offense  in  the  language  of  the  Bowies 
statute  creating  it.  Thus,  for  obtaining  goods,  &c.,  by  Thb  Btatb. 
means  of  false  pretenses,  it  is  necessary  to  set  forth  the 
particular  pretense  specifically.  So  in  malicious  trespass. 
Vide  The  State  v.  Aydelott,  7  Blackf.  157.  In  the  case 
cited,  the  indictment  charged  that  '4he  defendant  did  ma- 
liciously and  mischievously  injure,  and  cause  to  be  injured, 
a  certain  house,^' &c.  The  Court  say:  "The  description 
of  the  offense  is  too  vague.  It  is  true,  that  in  describing 
the  crime,  the  indictment  adopts  the  language  of  the  stat- 
ute creating  it.  But  this  mode  of  setting  out  an  offense 
is  not  always  attended  with  the  requisite  certainty.  *  * 
The  indictment  under  consideration  should  have  shown 
the  specific  injury  done  to  the  house.  This  was  necessary 
in  order  to  apprise  the  defendant,  with  certainty,  of  the 
crime  with  which  he  was  charged,  and  to  enable  him  to 
plead  the  verdict  in  any  future  prosecution  for  the  same 
offense.'^  So  in  the  case  at  bar,  for  the  same  reasons,  the 
particular  acts  of  encouragement  should  have  been  set 
forth  in  the  information. 

The  motion  to  quash  the  information  should  have  pre* 
vailed.  Prom  the  view  we  take  of  the  information,  it  will 
be  unnecessary,  and,  indeed,  out  of  place,  to  express  an 
opinion  upon  a  question  involved  in  the  motion  for  a  new 
trial,  and  argued  by  counsel  in  this  Court,  as  to  the  appli- 
cability of  the  thirteenth  article  of  our  constitution,  and 
the  law  made  in  pursuance  thereof,  to  the  case  of  a  slave 
owner  residing  in  a  slaveholding  state,  and  passing  through 
our  state  in  itinere  with  his  slave,  or  retaining  him  here  for 
a  temporary  purpose  merely. 

Per  Curiam* — The  judgment  is  reversed.  Cause  re- 
manded, &c. 

J.  Collins,  D.  W.  LafoUeUe,  /.  Payne,  and  J*  Cox^  for  the 
appellant. 
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Hot.  Term, 

1859. 

T. 

Ebwabps. 


Harlan  and  Wife  v.  Edwards,  Administrator. 

Where  judgment  was  rendered  hj  deisiilt,  uid  no  motion  was  made  to  Mt 
aside  the  default,  nor  any  proceedings  instituted  for  relief  from  the  judgment, 
or  to  review  it — held,  upon  the  authority  of  Bkur  ▼.  Davis,  9  Ind.  B.  23S, 
that  there  is  nothing  for  the  consideration  of  the  Supreme  Court,  on  appeal 


Tuesdaif, 
December  13. 


APPEAL  from  the  Grant  Circuit  Court. 

Hanna,  J. — Suit  upon  a  note  and  to  foreclose  a  mort- 
gage, &c    Judgment  by  default. 

It  is  said  the  record  does  not  show  a  service  of  notice 
on  the  defendants.  That  part  of  the  return  of  the  sherifij 
in  question,  is  as  follows:  "  Served  as  commanded  by  read- 
ing,  September  25, 1857,  as  to  il.  .^  Harlan  and  IL  Bar^ 
Um!^  The  return  is  indorsed  on  the  summons  which  com- 
manded the  sheriff  to  "summon  Andrew  J.  Harlan  and 
Delilah  Harlan!^  It  is  insisted  that  a  return  showing  a 
service  on  il.  J.  Harlan,  does  not  show  a  service  on  Andrew 
J.,  and  that  the  return  does  not  at  all  show  a  service  on 
Delilah.  It  is  suggested  that  the  return  would  have  been 
sufficient  if  the  latter  branch  had  been  left  oS,  because  it 
could  not  be  served  as  commanded,  unless  the  service  bad 
been  upon  the  persons  nsmaed  in  the  command;  and  that 
after  the  return  was  thus  complete,  an  attempt  was  made 
by  the  officer  to  set  forth  the  names  of  the  persons  upon 
whom  the  service  was  had.  In  that  attempt  it  is  evident 
that,  as  to  one  of  the  defendants,  a  mistake  was  made  (if 
the  former  part  of  the  return  was  true),  in  setting  forth  the 
initial  letter  of  the  first  name.  It  is  further  insisted  that 
the  first  and  substantive  part  of  the  return  should  be  con« 
sidered  the  controlling  part  thereof,  and  that  the  last  part 
might  be  treated  as  surplusage,  or  at  most  as  being  such  a 
clerical  error  aa  might  have  been  amended,  to  agree  with 
the  former  part,  on  motion  below,  and  will  be  considered 
here  as  having  been  so  amended* 

We  have  no  doubt  the  service  upon  Andrew  X  is  suffix 
ciently  shown,  and  he  being  the  husband,  as  shown  by  the 
record,  of  the  other  defendant,  she  would,  perhaps,  be  con- 
sidered in  Court,  as  the  suit  does  not  affect  her  separate 


OF  THE  STATE  OF  INDIANA.  431 

property  (6  Black£  435;  6  Ind.  B.  62),  even  if  the  above   ^or.  Tenn, 
anggestions  are  not  correct;  but  certainly  there  is  some      ^^^' 
strength  and  great  plansibility  in  them.  Haklam 

Several  errors  are  assigned  in  reference  to  the  correct-  Edwarm. 
ness  of  the  proceedings  as  to  Mrs.  Harlan.  It  is  urged 
that,  as  the  record  shows  that  she  is  a  married  woman,  it 
was  error  to  render  a  judgment  against  her  for  the  sale  of 
the  mortgaged'  property,  &c.,  because  the  record  does  not 
show  that  there  was  a  guardian  ad  litem  appointed  for 
her,  and  proof  made,  &c.  As  to  the  first  part  of  the  pro* 
position,  we  are  not  aware  of  any  rule  of  practice  under 
our  code  of  procedure,  that  would  require  the  defense  to 
be  by  guardian  in  such  a  case  as  this.'  To  the  reverse  we 
have  a  statute  designating  the  instances  in  which  a  mar^ 
ried  woman  can  sue  and  be  sued,  which  contains  ibis 
clause,  ^^but  in  no  case  shall  she  be  required  to  sue  or  de* 
fend  by  guardian  or  next  friend,  except  she  be  under  the 
age  of  twenty-one  years.''    2  R.  S.  p.  29. 

As  to  the  second  branch  of  the  proposition,  the  appel- 
lants rely  upon  the  case  of  Comley  v.  Hendricks^  8  Blackf. 
189.  In  that  case  there  was  an  appearance  by  the  defend- 
ants, and  the  subsequent  proceedings  were  had  with  refer- 
ence to  that  fact.  The  record  in  this  case  moreover  in- 
formally discloses  the  fact  that  after  the  default  there  was 
a  trial,  and  as  the  evidence  does  not  properly  go  upon  the 
record,  unless  placed  there  by  the  parties,  the  presumption 
would  be  in  favor  of  the  determination  of  the  Court  upon 
such  trial  (or  more  properly  speaking,  under  the  circum- 
stances, hearing),  and  that  legitimate  evidence  had  been 
heard  to  authorize  the  judgment.  Alexander  v.  Frwry^  9 
Ind  R.  481. 

We  have  thus,  at  some  length,  thrown  out  these  sugges- 
tions in  relation  to  the  questions  discussed  in  this  Court, 
although  in  point  of  fact,  under  the  decision  in  Blair  v. 
Dam,  9  Ind.  B.  236,  there  is  nothing  before  us  for  our 
consideration.  This  was  a  judgment  by  default,  and  no 
motion  was  made  in  the  Court  below  to  set  aside  the  de- 
fault, nor  were  any  proceedings  instituted  to  be  relieved 
from  the  judgment,  or  to  review  it.    The  statutes,  and 
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Frasike 

V. 


Not.  Term,  mode  of  procedure,  upon  these  points,  appear  to  be  ample 
^^^^*  to  enable  a  party,  by  .an  application  to  the  Comt  where 
the  judgment  is  rendered,  to  obtain  relief  if  injustice  has 
really  been  done.  At  least  the  opportunity  is  presented 
to  a  party  to  have  his  day  to  be  heard  in  Court,  and  if  the 
Court,  upon  reviewing  the  proceedings,  either  formally  or 
informally,  should  adhere  to  an  erroneous  ruling  or  order, 
the  party  aggrieved  can  then  except,  and  the  matter  can 
be  brought  before  us  in  a  proper  form.  A  mere  informality, 
such  as  might  be  contained  in  the  return  of  an  officer,  could 
be  corrected,  and  parties  would  thus  be  saved  the  delay,  &C., 
of  an  appeal  to  this  Court,  to  obtain  the  ccwrection  of  such 
mere  informalities.  If  the  defect  could  not  be  remedied, 
but  should  be  found  to  be  substantial,  then  the  Court  should, 
without  doubt,  relieve  the  party  from  the  effects  thereof,  if 
not,  he  would  then  be  compelled  to  submit  to  the  hardship, 
&c.,  of  a  resort  to  this  Court  But  the  authority  of  the 
Court  below  should  first  be  invoked,  before  resorting  to  an 
appeal  under  such  circumstances. 

Per  Curiam^ — The  judgment  is  affirmed  with  5  per  cent 
damages  and  costs. 

H.  &  Kelly^  for  the  appellants. 

L  VanDevanter  and  X  F.  McDowell^  for  the  appellee. 


»  . 


Frasier  and  Wife  v,  Hubble. 


DtOOnbtT  18* 


APPEAL  from  the  Kosciusko  Court  of  Common  Pleas. 

Per  Curiam. — Action  to  foreclose  a  mortgage. 

The  complaint  alleges  that  the  appellants,  who  were  the 
defendants,  executed  to  one  George  R.  ThrcUls  a  mortgage 
on  certain  lands  therein  described,  to  secure  the  payment 
of  300  dollars,  evidenced  by  two  promissory  notes,  copies 
of  which  are  filed  with  the  complaint;  and  that  I%raBs 
had  assigned  the  notes  to  Hubble^  the  plaintiff  below.  It 
is  averred  that  the  notes  are  unpaid.   And  the  relief  prayed 
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is,  that  the  plaintiff  have  judgment  for  351  dollars,  and  a   ^o^-  Tom, 
sale  of  the  mortgaged  property,  &c.  loSd. 

The  record  shows  that  at  the  February  term,  1857,  one  Fbasixr 
Andrew  X  Power^  an  attorney  of  said  Court,  and  attorney  Hvbblb. 
in  fact  fcNT  the  defendants,  appeared  in  the  same  Court, 
filed  a  warrant  of  attorney  executed  by  the  defendants, 
authorizing  him  to  appear  and  confess  a  judgment  in  fa- 
vor of  the  plaintiff  for  351  dollars;  and  further,  the  war- 
rant authorizes  a  sale  of  the  lands  described  in  the  mort- 
gage, for  the  payment  of  such  judgment,  &c. 

The  warrant  of  attorney  is  set  out  in  the  complaint,  and 
is  in  the  usual  form,  &c.  And,  upon  the  filing  of  it,  the 
Court  rendered  a  judgment  in  favor  of  the  plaintiff  for 
351  dollars  with  costs,  &c.,  and  for  the  payment  thereof, 
ordered  the  lands  described,  &c,  or  so  much  thereof  as 
might  be  necessary  for  the  purpose,  to  be  sold,  &c. 

These  proceedings  may  be,  in  some  respects,  irregular; 
still  there  were  no  exceptions,  in  any  form,  taken  to  the 
action  of  the  Common  Fleas;  and  there  is,  consequently, 
none  of  the  errors  assigned  on  the  record  properly  before 
us. 

K  the  defendants  had,  in  the  first  instance,  appeared  in 
the  lower  Court  and  moved  to  set  aside  the  judgment  and 
order  of  that  Court,  on  the  ground  that  its  proceedings  in 
the  case  were  irregular,  the  action  of  the  Court  on  such 
motion,  might  have  been  the  subject  of  review  in  this 
Court;  but  the  record,  as  it  now  stands,  contains  no  ac- 
tion" of  the  Common  Pleas  properly  before  us.  We  have 
often  decided  that  '^  Where  a  judgment  is  taken  by  default, 
a  motion  to  set  aside  the  default  must  precede  an  appeal 
to  this  Court."  Blair  v.  Davis^  9  Ind.  B.  236. — Harlan  v. 
EdwardSf  at  the  present  term  (I).  The  principle  upon 
which  these  cases  were  decided,  well  applies  to  the  case  at 
bar.     The  appeal  must,  therefore,  be  dismissed. 

The  appeal  is  dismissed  with  costs. 

X  &  Frazer  and  O.  W.  Frasier,  for  the  appellants. 

(1)  AnU,  480. 

Vol.  XIIL— 28 
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Not*  Xoffliy . 

^^^*  Bersch  v.  The  }  State. 

Bbxsob 
▼.  . 

Th»  dtatb.   Xadictment  for  passing  counterfeit  mone^.    A  witness  was  permitted  to  testify 

tiiat  tlie  wiife  of  the  defendant  had  sold  to  him  a  counterfeit  twentjrdollar  hill 
belonging  to  defendant,  in  his  absenoe,  hot  tiiat  the  defendant  was  snbie- 
qnentlj  advised  of  the  transaction  and  sanctioned  it.  "This  was  not  the  hill 
for  which  he  was  indicted ;  bnt  the  transaction  was  about  the  time  of  the  offense 
alleged.  Hdd,  that  the  testimony  was  admissible  as  tending  to  show  knowl* 
edge  on  the  part  of  tiie  defendant  that  tiie  bill  passed  bj  him  was  oovnier- 
feit. 

The  declarations  of  a  witness,  as  to  his  place  of  residence,  are  not  always  im- 
material, touching  his  credibility;  but  in  this  case,  the  preyions  statement 
proposed  to  be  prored  does  not  appear  to  materially  conflict  with  tfiai  pro- 
posed to  be  impeached. 

A  witness,  in  this  case,  was  asked  if  he  had  not  passed  a  ooiqiterfeit  bill  as  a 
genuine  one  in  £.,  and  what  he  had  sworn  about  it  on  a  former  occasion. 
The  Court  ruled  the  question  .inadmissible.  Held,  that  there  was  no  eiror. 
But,  AeU,  also,  that  perhaps  the  Court  might,  in  its  discretion,  ha.Te  let  the 
question  go  to  the  witness  under  proper  adyice. 

It  is  always  proper  to  ask  a  witness  as  to  his  relationship  to  the  parties,  and 
the  state  of  his  feelings  towards  them,  with  a  view  tibat  the  jury  may  judge 
of  the  impartiality  of  his  testimofiy. 

The  Court,  in  this  case,  instructed  the  jury  that  the  questkni  whether  a  eertriii 
witness  had  counterfeit  money  in  his  possession  or  not^  had  notiiing  to  do 
with  the  guilt  or  innocence  of  the  accused.  Held,  correct  as  an  abstnct 
proposition;  but,  held,  also,  that  such  feet  might  hare  had  a  bearing  upon 
the  credit  of  the  witness,  or  not,  depending  upon  the  fhitfaer  question  whe- 
ther the  counterfeit  money  was  properiy  or  improperly  in  his  possession; 

m 

and  if  the  evidence  tended  to  show  that  the  money  was  in  his  hands  for  sa 
improper  purpose,  the  defendant  should  have  asked  an  additional  instructioB 
applicable  to  the  facts,  in  order  to  put  himself  in  a  position  to  complain  of 
diat  given. 
A  new  trial  will  not  be  granted  in  a  criminal  case,  because  the  jniy,  without 
the  permission  of  the  Court,  took  to  their  room  papers  which  were  given  in 
evidence,  If,  so  fer  as  appears,  the  papers  were  taken  iqjsdvertentlj,  wiflioiit 
improper  intervention  by  any  person,  and  it  is  not  shown  that  the  jniy  made 
any  use  of  them. 


PTScnMsdcHf, 
X/scsMoer  14. 


APPEAL  from  the  Switzerland  Ciicnit  Court 
Perkins,  J. — An  indictment  against  Bersch  for  passing 
counterfeit  money.     Conviction  and  sentence  to  the  peni- 
tentiary. 

A  change  of  venue  was  taken  in  the  case;  and  it  is 
claimed  that  the  record  does  not  sho]pr  that  the  original 
indictment  was  transmitted  with  the  transcript  upon  the 
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change.    This  objection  raises  a  question  of  fact.     We   Nor.  Term, 
think  it  appears  that  the  original  indictment  was  trans-      iSo9. 
mitted.     This  is  the  fair  inference  from. the  entry  of  the     Bbssoh 
derk;  and,  further,  it  appears  that  the  defendant  made  a  xhb  State., 
motion  in  the  Court,  to  which  the  change  was  granted,  to 
quash  the  indictment,  See 

The  principal  witness  on  the  part  of  the  state  was  Mh 
chael  JDeckkard.  He  testified  that  the  defendant's  wife 
sold  to  him  a  twenty  dollar  counterfeit  bill  belonging-  to 
ttfe  defendant,  in  his  absence;  but  that  the  defendant  sub- 
sequently was  advised  of  the  transaction,  and  sanctioned 
it.  This  was  not  the  bill  for  the  passing  of  which  the  de- 
fendant was  indicted.  The  evidence  was  admissible  as 
tending  to  show  knowledge  on  the  part  of  the  defendant 
that  the  bill  passed  by  himself  was  counterfeit,  as  the 
transactions  were  about  the.  same- time.  McCariney  v.  l%e 
State,  3  Ind.  B.  353.     ' 

Deckha/rd  testified  that  he  had  been  selling  goods  some 
time  prior  to  the  then  trial,  for  himself;  that  he  had  also 
clerked  for  one  Mr.  Judahy  in  Monroe  county;  and  that  he 
was  then  superintending  a  flat-boat.  The  defendant  then, 
on  cross^xamination,  proposed  to  ask  him  if  he  did  not 
swear,  on  the  preliminary  examination  before  Esq.  Brooke^ 
*^that  previous  to  the  time  when  this  ofiense  was  alleged 
to  have  been  committed,"  he  had  no  regular  employment 
or  place  of  abode;  but  the  Court  refused  permission  on 
the  ground  that  it  viras  an  immaterial  point.  We  are  not 
prepared  to  say  that  the  declarations  of  a  witness,  as  to 
his'place  of  residence,  would  always  be  immaterial,  touch- 
ing hi^credflSility;  but  we  think  no  error  is  shown  in  thi» 
case,  as  the  previous  statement  proposed  to  be  proved 
does  not  appear  to  materially  conflict  with  that  made  on 
the  trial  of  this  cause;  nor  was  the  time  fixed,  in  the  ques* 
ti<»i  proposed,  vidth  sufficient  precision.  ^  Previous  to  the 
time,"  &C.,  without  stating  how  long  previous,  would  seem 
to  be  too  indefinite. 

The  defendant  proposed  to  ask  the  witness,  further,  if 
he  had  not  passed  a  counterfeit  bill  as  a  genuine  one,  in 
LovxsviUe^  Kentucky^  and  what  he  had  sworn  about  it  on 
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Not.  Term,  a  former  occasion;  but  the  Court  ruled  the  questions  inad* 
^•^^'  missible,  and  we  think  .the  ruling  not  error,  though,  per- 
Bbbsoh  haps,  the  Court  might,  in  its  discretion,  have  let  the  ques- 
Tbb  Stats,  tion  go  to  the  witness,  under  proper  advice. 

If  the  defendant  relied  upon  the  answers  to  impeach 
the  qharacter  of  the  witness,  then  he  was  attempting  to 
violate  the  rule  that  evidence  for  that  purpose  should  not 
go  to  particular  acts,  but  to  general  character.  If  the  ob- 
ject was  to  lay  the  foundation  for  a  contradiction  of  the 
witness,  it  seems  to  us  that  such  contradiction  would  have 
been  in  violation  of  the  rule  that  it  must  be  as  to  matters 
relevant  to  the  issue.     See  1  GreenL  Ev.,  p.  613,  note  3. 

We  do  not  think  the  case  falls  within  that  of  Newton  v. 
Harris^  2  Seld.  345.  It  is  always  proper  to  ask  a  witness 
as  to  bis  relationship  to  the  parties,  and  the  state  of  his 
feelings  towards  them,  with  a  view  that  the  jury  may  judge 
of  the  impartiality,  or  otherwise,  of  his  testimony. 

The  Court  instructed  the  jury,  that  the  question  whe- 
ther the  witness,  Deckhardj  ''bad  counterfeit  money  in  his 
possession  or  not,  had  nothing  to  do  with  the  guilt  or  inno- 
cence of  the  accused.'' 

As  an  abstract  proposition,  this  instruction  was  correct; 
but  such  fact  might  have  had  a  bearing  upon  the  credit  of 
the  witness,  or  might  not,  depending  upon  the  further  fact 
of  whether  the  counterfeit  money  was  properly  or  impro- 
perly in  his  possession.  And  if  there  was  evidence  tend- 
ing to  show  that  such  money  was  in  the  hands  of  the  wit- 
ness for  an  improper  purpose,  the  defendant  should  have 
asked  an  additional  instruction  applicable  to  the  facts,  in 
order  to  put  himself  in  a  situation  to  complain  of  that 
given.    Postlethwaite  v.  Payne^  8  Ind.  R.  104. 

The  jury  took  to  their  room  two  papers  which  were 
given  in  evidence  on  the  triaL  The  papers,  so  far  as  ap- 
pears, were  taken  inadvertently,  without  the  permission  of 
the  Court,  it  is  true,  but  through  no  improper  intervention 
of  any  person,  and  it  is  not  shown  what,  or  whether  any 
use  was  made  of  them  by  the  jury,  in  their  deliberations. 
The  facts  do  not  present  a  case  for  a  new  trial.  Ball  v. 
Carley,  3  Ind.  R.  677. 
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Per  Chiriam. — The  judgment  is  a^Snned  with  costs.  Not.  Tenn, 

H.  W.  Harringtanj  foi  the  appellant.  ^°^^' 

J.  E.  McDonald,  Attorney  General,  and  A.  L.  Eoache^  for  Ri^oo 

the  state.  Johhbok. 


Ruoo  v.  Johnson. 

APPEAL  from  the  Knox  Court  of  Common  Pleas.         Wednesday, 

Per  Curiam. — On  the  4th  of  February,  1858,  John  M. 
Buchanan  procured  from  the  Knox  Court  of  Common  Pleas 
a  writ  of  attachment  against  Dwight  W.  Johnson,  by  virtue 
of  which  certain  property  belonging  to  Johnson  was  seized. 
Johnson  gave  bond  for  the  delivery  of  the  property,  and  re* 
tained  possession  of  it  On  the  22d  of  Februa/ry,  he  sold 
the  property  to  a  buyer  from  St.  Louis.  On  the  12th  of 
March^  1858,  Ru^  filed  a  claim  under  Buchanan^ s  attach- 
ment. On  the  23d  of  Ma/rch,  Buchanan  dismissed  his  at- 
tachment. Afterwards,  Rugg  obtained  judgment  on  his 
claim,  but  the  Court  decided  that  the  attachment,  as  to  his 
claim,  was  not  a  lien  on  the  goods,  and,  hence,  that  he 
could  only  have  a  judgment  in  personam,  and  not  in  rem, 
for  the  sale  of  the  attached  property.  In  this  the  Court 
eired.     Ind.  Dig.  148. 

The  judgment,  in  this  particular,  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  the  Court  below  to  or« 
der  a  sale  of  the  property  attached. 

8,  Judahj  for  the  appellant. 

J.  P.  Usher,  for  the  appellee. 
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Nor.  Tenn, 

^°^^ Crews  and  Others  v.  Cleg  horn  and^MAnother. 

Cbbwb 

Clbqhobh.    -^  defendant  consttnctiyelj  summoned  has  a  right  to  appear  and  defend  at  taj 

time  before  final  judgment  in  the  cause. 
An  order  for  the  sale  of  land  of  a  deceased  person,  hj  the  proper  Court,  is  not 

a  final  judgment. 
The  simple  dismissal  of  a  suit  is  no  bar  to  another  suit  upon  the  same  caose 

of  action. 
Quarty  whether,  where  land  is  reserved  to  an  Indiem,  and  restricted  from  sale 

without  the  consent  of  the  president  of  the  United  Statet,  a  Court,  after  tbe 

death  of  such  Indian,  can  order  the  land  to  be  sold  without  the  consent  of 

the  president. 

Wednesday,         APPEAL  from  the  LaporU  Court  of  Common  Pleas. 

Df^nber  u.  Perkins,  J._In  1826,  there  was  granted,  by  the  IJnUed 
States^  to  Ann  Sharp,  an  iidian  woman,  a  tract  of  land  in 
Laporte  county.  The  grant  was  contained  in  the  terms  of 
an  Indian  treaty,  made  at  the  mouth  of  the  Mississinewa 
river,  in  Indiana^  and  was  coupled  with  this  restriction, 
viz.,  that  the  land  so  granted  should  never  be  conveyed  by 
the  said  Ann  Sharpj  or  her  heirs,  without  the  consent  of 
the  president  of  the  United  SkUes.  U.  8.  Stat,  at  Large, 
vol.  7,  pp.  295  to  299.  Subsequently  Ann  Sharp  married 
Luther  Rice,  and  bore  him  a  son  named  Williatn  M.  Biee, 
in  the  Lidian  territory  west  of  the  state  of  Missouri.  Lur 
ther  Rice  died.  His  widow,  once  Ann  Sharp,  married  WU' 
liam  Wl  Oleghom.  Subsequently  she  died,  leaving  no 
child  by  Cleghom.  Cleghom  alleged  that  she  made  a  will, 
and  he  procured  probate  of  it  in  Missouri.  He  then  came 
to  Laporte  coimty,  Indiana,  and  applied  for  an  order  to  sell 
the  land  granted  to  Ann  Sharp  by  the  treaty  above  named. 
He  made  publication  against  William  M.  Rice,  sole  heir 
of  Ann,  then  being  a  resident  in  the  Indian  country  west 
of  Missouri. 

The  Laporte  Common  Pleas  Court  ordered  a  sale,  and 
it  was  made.  In  the  meantime,  William  M.  Rice,  the 
heir  of  Ann  Sharp,  sold  the  land,  with  the  approbation  of 
the  president  of  the  United  States,  to  Crews  and  Sherman. 
Subsequently  Rice,  Crews,  and  Sherman  appeared  in  Court 
and  applied  to  have  the  proceedings  for  the  sale  of  the  land 
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set  aside.     Afterwards  they  dismissed  their  proceedings,   ^o^*  Tmn, 
and  the  Court  set  aside  the  sale.  Io09. 


Cleghom  then  renewed  his  motion  for  an  order  to  sell      Cbbw§ 
the  land,  and  Rice^  OrewSy  and  Sherman  opposed  it.    But   CLseHOBK. 
the  Court  seems  to  have  been  of  the  opinion  that  they  had 
no  right  to  be  further  heard,  and,  therefore,  refused  to  give 
instructions  asked  by  them,  or  to  require  the  jury  to  find 
specially  upon  questions  propounded,  &c 

The  code  provides  that  a  defendant  constructively  sum- 
moned, shall  be  allowed,  at  any  time  before  judgment,  to 
appear  and  defend  the  action;  and  upon  a  substantial  de- 
fense being  disclosed,  time  may  be  given  on  reasonable 
terms,  to  prepare  for  trial.    2  R.  S.  p.  125. 

In  this  case,  JZtce,  one  of  the  defendants,  was  construct- 
ively summoned;  and  the  others,  who  claimed  the  right  to 
appear  as  defendants,  derived  title  through  him,  and  were 
proper  parties-defendant. 

The  statute  above  quoted,  we  have  no  doubt,  gives  the 
right  to  appear  and  defend  till  final  judgment. 

The  order  to  sell  was  not  such.  Sialey  v.  Dorset,  11 
Ind.  R.  367. 

This  being  the  case,  when  the  sale  that  had  been  made 
was  set  aside,  the  defendants,  upon  showing,  as  Ijiey  did, 
sufficient  grounds,  should  have  been  let  in  to  answer  the 
complaint  for  the  order  of  sale,  and  to  defeat  the  appli* 
cation  for  it  entirely,  if,  upon  all  the  facts  of  the  case,  it 
ought  not  to  have  been  made,  or  to  be  continued.  They 
were  not  estopped  from  doing  this  by  anything  appearing 
in  the  previous  proceedings  in  the  suit  The  simple  dis* 
missal  of  a  suit  is  no  bar  to  another  for  the  same  cause. 

The  question  has  been  suggested,  how  the  executor  of 
Ann  Sharp  can  procure  the  sale  of  land,  which  she  could 
not  have  made  herself  without  permission  of  the  president? 
The  question  is  a  grave  one,  which  we  will  not  consider 
till  it  has  been  argued.  See  Doe  v.  BeardsUy,  2  McLean, 
412;  Verden  v.  Coleman^  4  Ind.  R.  457;  Doe  v.  Avaline,  8 
id.  6;  Harris  v.  Doe,  3  id.  494. 

The  judgment  below  is  reversed  with  costs,  and  the  pro* 
ceedings  set  aside  to  the  complaint,  with  leave  to  the  de- 
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Not.  Tom,   fendants  to  answer  it  as  fully  as  tbey  might  have  done  had 

^°^*      they  appeared  to  it  before  any  order  of  sale  was  made. 
WiTUBow       Per  Ciinam.— The  judgment  is  reversed  with  costs. 

HiGons.     Cause  remanded,  &cc. 

« 

X  B.  JSiles  and  J.  A»  LisUm^  for  the  appellants. 


WiTHERow  and  Another  v.  Higoins. 

A  BQit  under  the  statate  legalating  proceedings  supplementary  to  execution, 
is  not  a  proper  mode  of  setting  aside  an  illegal  sale. 


Wednesday, 
December  14. 


APPEAL  from  the  Hendricks  Court  of  Common  Pleas. 

Hanna,  J. — This  was  a  proceeding  by  appellants,  on 
affidavit  and  complaint,  under  the  statute,  2  R.  S.  p.  152, 
regulating  proceedings  supplementary  to  execution. 

The  affidavit  alleges,  first,  that  appellants  had  recov- 
ered, &c.,  a  judgment  for  56  dollars,  against  one  Ja$n€S  A 
Moody;  second,  that  they  had  caused  an  execution  to  be 
issued, ^c«,  which  was  not  yet  returned;  third,  that  defend- 
ant had  in  his  possession  a  mare,  worth  80  dollars,  the  pro- 
perty of  said  Moody^  which  defendant  had  levied  upon  by 
virtue  of  an  execution,  against  one  Denny^  for  13  dollars, 
said  execution  having  been  a  lien  upon  said  property  be- 
fore Denny  sold  it  to  Moody.  SRggins  is  made  a  defend- 
ant, and  asked  to  answer,  &c.,  and  to  apply  the  overplus 
arising  from  the  sale  of  said  property,  after  the  payment 
of  said  execution  for  13  dollars,  upon  the  judgment  of 
plaintiffs. 

Afterwards,  and  before  answer,  a  complaint  was  filed 
alleging  that  JSigginSy  to  defraud  plaintif&,  had,  on  the 
day  said  property  was  by  him  advertised  for  sale,  sold  the 
same  in  an  improper  and  hasty  manner,  after  the  payment 
of  the  amount  due  on  said  execution,  to  one  Robins  for 
the  sum  of  18  dollars. 

There  was  a  demurrer  filed  to  the  complaint  for  want  of 
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proper  parties,  and  because  the  facts  stated  were  insoffi-   ^o^*  Term, 
cient,  &c.     The  demurrer  was  sustained.    Judgment  for      lo^"* 
the  defendant  Amiitao» 

See  11  Ind.  B.  329,  for  the  section  of  the  statute  under  Tkb  &tats. 
which  the  proceeding  was  had. 

Whatever  might  have  been  the  fate  of  the  application  if 
it  had  been  made  to  depend  upon  the  affidavit  alone,  with- 
out an  averment  of  want  of  other  property,  we  need  not 
decide,  as  the  filing  of  the  complaint  disclosed  the  fact 
that  the  property  had  passed  out  of  the  hands  of  Higgins 
by  sale.  We  think  this  is  not  the  proper  mode  of  testing 
the  question  of  good  faith  and  legality  of  the  proceedings 
upon  the  sale,  by  an  officer. 

If  the  sale  was  legal,  it  was,  perhaps,  the  misfortune  of 
the  plaintiffs  that  they  did  not  attend  and  make  the  pro- 
perty bring  enough  to  cover  their  debt.  K  it  was  not 
legal,  or  if  plaintiffs  were,  by  the  wrongful  act  of  the  offi* 
oer,  prevented  from  bidding,  they  may  have  a  remedy,  but 
we  do  not  think  it  is  in  this  form. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

C  C.  Nave  and  J.  WUheroWy  for  the  appellants. 


iniii 
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Armitaoe  v.  The  State. 

Where  an  indictment  for  haying  in  possession  connterfeit  bank  notes,  alleges 

that  thej  are  in  the  defendant's  possession,  a  sufficient  excuse  for  the  want 

of  a  particular  description  of  the  notes  is  shown. 
On  the  trial,  the  defendant  cannot  be  compelled  to  ftmlth  erldenee  against 

himself  by  producing  the  notes. 
But,  nerertheless,  the  contents  of  the  notes  cannot  be  proTed  hj  parol  eyi- 

dence,  on  the  trial,  unless  notice  to  produce  them  has  been  given,  according 

to  the  rule  of  practice  in  dril  cases. 

APPEAL  from  the  Lagrange  Circuit  Ck>urt  Wedn^fdm/, 

Hanna,  J. — Indictment  for  forgery.     Trial  and  convic- 
tion. 
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Not.  Term,        A  motion  to  quash  the  indictment  was  made,  OTennled, 

^^^*  and  exceptions  taken. 
AuoTAos  It  is  charged  in  the  indictment,  that  on,  6u^  at,  &c^  the 
TBsSTAn.  ^d  defendant  '^feloniously  did  have  in  his  possession 
forty  forged,  false,  and  counterfeit  five  doUar  bank  notes, 
purporting  to  be  five  dollar  bank  notes  issued  by  the 
Market  BcmkJ^  It  is  then  again  alleged  that  they  were 
counterfeit  notes;  and  that  they  were  in  the  possession  of 
the  defendant,  and,  therefore,  a  more  particular  description 
was  to  the  jurors  unknown,  &c.;  that  he  possessed  them 
with  intent  to  put  them  in  circulation,  &c.,  well  knowing, 
&c. 

It  is  insisted  that  the  description  of  the  notes  is  insuffi- 
cient; and  we  are  referred  to  The  State  v.  Atkins^  5  Blackf. 
458,  in  which  it  was  held  that,  ''in  cases  of  forgery,  or  of 
knowingly  uttering  counterfeited  instruments  of  writing, 
the  indictment  must  profess  to  set  out  an  exact  copy  of 
the  counterfeit,  that  the  Court  may  see  that  it  is  one  of 
those  instruments  the  false  making  or  passing  of  which  is 
punishable  by  law."  In  that  case,  it  was  held  insufficient 
to  aver,  preceding  the  copy  of  the  note  set  forth,  that  it 
was  "of  the  following  purport  and  effect,  to-wit;"  but  that 
averment  must  be  direct  that  the  instrument  was  to  the 
"tenor  following,"  or  "as  follows,"  &c. 

In  answer  to  this,  it  is  said  that  the  case  in  5  BlackH  is 
not  applicable  to  a  state  of  facts  similar  to  those  in  the 
case  at  bar. 

It  has  been  often  decided,  and  appears  tp  be  in  accord- 
ance with  the  text  of  some  writers  on  criminal  law,  that 
"where  the  instrument  upon  which  the  indictment  rests  is 
in  the  defendant's  possession,  or  is  lost  or  destroyed,  it  is 
sufficient  to  aver  such  special  facts  as  an  excuse  for  the 
non  setting  out  of  the  instrument,  and  then  to  proceed, 
either  by  stating  its  substance,  or  by  describing  it  as  an 
instrument  which  the  said  inquest  cannot  set  forth  by  rea- 
son," &c,  "of  its  loss,"  &C.  Whart  Crim.  Law,  pp.  311, 
608,  and  authorities  there  cited. 

We  are  of  opinion  the  motion  to  quash  was  property 
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overruled.     The  reason  for  not  setting  out  the  notes  with    Not.  Tenn, 
more  particularity,  appears  to  ns  sufficient.  1859. 

The  next  point  made  in  the  brief  is,  that  a  witness  was    Asmitaos 
permitted  to  testify  that  he  ^'sold  the  defendant  200  dol-  ths  Statb. 
lars  in  counterfeit  bills,  being  four  and  five  dollar  bills  on 
the  Market  Bank  of  New  York.^^ 

It  is  insisted,  first,  that  the  bills  should  have  been  pro- 
duced, or  notice  given  to  the  defendant  to  produce  th^n; 
and,  second,  that  the  witness  should  not,  under  the  statute, 
have  testified  as  to  the  genuineness  of  the  bills,  unless  it 
was  first  shown  that  he  was  a  person  of  skilL  2  R.  S.  p. 
372,  §  91. 

If  the  notes  were  really  in  the  possession  of  the  defend- 
ant, as  alleged  in  the  indictment,  the  Court  could  not  com- 
pel him  to  produce  them  on  the  trial,  for  the  reason  that 
he  might  be,  and  if  the  charge  was  true,  certainly  would 
thereby  be,  furnishing  evidence  against  himself. 

Upon  the  next  branch  of  the  objection,  there  are  two 
classes  of  decisions.  Those  of  the  English  Courts,  which 
have,  pretty  uniformly,  held  that  there  ought  not  to  be  any 
difference  in  the  rule,  in  that  respect,  between  civil  and 
criminal  procedure;  that  in  either,  secondary  evidence  of 
the  contents  of  a  writing,  &c.,  should  not  be  received  until 
notice  to  the  opposite  party  has  been  given  to  produce  it 
npon  the  trial,  when  it  is  shown  to  be  in  the  possession  of 
such  party.  Rex  v.  Oibsony  Bus.  and  Ryan,  138. — Rex  v. 
The  LAabitants  of  Rawdon,  8  B.  and  C.  708. 

In  this  country,  it  has  been  repeatedly  decided  that  the 
indictment  itself  is  all  the  notice  the  defendant  can  require 
in  a  criminal  case,  in  regard  to  the  instrument  which  is 
the  subject  of  the  offense;  that  if  the  instrument  is  so  de- 
scribed as  to  enable  the  defendant  to  obtain  an  advantage 
by  the  production  thereof,  doubtless  he  would  do  so,  and 
that  it  would  be  to  his  injury,  before  the  jury,  to  show, 
on  the  trial,  that  a  special  notice  to  produce  it  had  been 
given,  and  l^e  defendant  had  failed  to  respond  to  it.  The 
People  v.  King$leyy  2  Cow.  522.— The  People  v.  Badgley, 
16  Wend.  63.—  The  Stale  v.  Potts,  4  Halst.  2%.— Pendleton 
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Not.  Tenn/  v.  The  CommontaeaUhy  4  Leigh,  69A.—The  People  v.  Iftrf- 
^^Q*      brooky  13  Johns.  90. — I%e  CommonweaUh  v.  Messingerj  1 
Abmitaqs    Binn.  273. 

Tm  Statb.  The  opinions  in  the  last  cited  case  are  able,  and  lest 
upon  the  argument  that  it  is  useless  to  give  a  notice  where 
the  production  could  not  be  compelled;  and  that  when  the 
instrument,  upon  which  the  indictment  was  founded,  was 
traced  into  the  hands  of  the  defendant,  it  was  beyond  the 
control  of  the  Court  or  the  prosecutor,  and  secondary  evi- 
dence should  be  admitted  of  its  contents,  the  same  as  if  it 
was  lost  or  destroyed,  for  it  should  be  so  considered  for  all 
purposes  of  evidence. 

We  are  not  able  to  perceive  any  convincing  argument 
in  regard  to  criminal  cases  as  distinguished  from  civil 
The  rule  of  evidence  should  be  uniform  in  both  classes  of 
cases,  where,  upon  general  principles,  it  can  be  made  sa 
If  an  indictment  is  a  sufficient  notice,  why  not  a  com* 
plaint,  on  an  instrument  averring  that  it  is  in  the  bands  of 
the  defendant?  Yet  we  are  not  aware  of  any  well  settled 
rule  that  would  dispense  with  the  necessity  of  notice  to 
produce  the  writing,  in  the  civil  case,  where  it  is  necessaiy 
to  use  it  as  evidence. 

We,  therefore,  prefer  to  follow  the  rule  of  practice,  which 
requires  actual  notice  to  produce  an  instrument,  traced  to 
the  hands  of  the  defendant  and  not  shown  to  be  lost  or 
destroyed,  believing  it  to  be  more  in  consonance  with  the 
settled  rules  of  practice  upon  kindred  questions. 

Upon  the  second  branch  of  the  objection,  we  are  of 
opinion  that  the  statute  referred  to,  Requiring  the  evidence 
of  a  certain  number  of  experts,  is  not  applicable  to  the 
case  at  bar. 

In  this  case,  in  addition  to  the  confessions  of  the  de- 
fendant that  he  had  in  his  possession  counterfeit  notes, 
&c.,  the  state  was  permitted  to  prove,  by  a  witness,  that 
he  sold  the  defendant  counterfeit  bank  notes.  It  was  the 
statement  of  a  substantive  fact,  namely,  that  the  notes 
were  counterfeit.  If  he  either  manufactured  them,  or 
caused  another  to  do  it  for  him,  he  could  state  the  fact 
from  his  own  knowledge.     No  degree  of  skill,  in  reference 
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to  genuine  or  counterfeit  notes,  was  necessary  to  enable   Nor.  T^im, 
him  to  say,  under  such  a  supposed  state  of  facts,  that  they      ^^^* 
were  not  genuine.  •  Hahris 

The  statute  was  made  to  meet  a  case  where  a  note  is   Osxkback. 
presented  to  a  witness  for  the  purpose  of  ascertaining, 
from  an  inspection  of  the  note  itself,  as  to  whether  it  is 
genuine  or  not.     In  such  an  instance,  the  witness  should 
be  an  expert,  or  his  evidence  should  not  be  received. 

Per  Curiam. — The  judgment  is  reversed,  and  the  clerk 
directed  to  issue  the  proper  order  to  the  keeper  of  the  state 
prison  to  remand,  &c. 

W.  L*  Stougkton  and  A.  Ellison^  for  the  appellant. 

J.  E.  McDonald,  Attorney  Geneml,  and  A.  L.  Roache^ 
for  the  state. 
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Harris  and  Another  v.  Osenback. 

APPEAL  from  the  HamitUm  Court  of  Common  Pleas.   Wedne$da^, 

Per  Cfuriam. — Suit  upon  a  note.  Judgment  for  plaintiff, 
by  default,  for  148  dollars,  25  cents. 

The  errors  assigned  are,  that  the  judgment  is  for  21  dol- 
lars, 78  cents  too  much;  and  that  the  complaint  does  not 
appear  to  have  been  subscribed  by  either  the  plaintiff  or  his 
attorney,  as  required  by  the  statute.    2  R.  S.  p.  43. 

The  plaintiff  offers,  in  this  Court,  to  remit  the  excess  for 
which  judgment  was  taken.  The  failure  to  subscribe  the 
complaint  is  such  a  merely  formal  or  clerical  error  as  the 
plaintiff  should  have  been  permitted  to  amend,  when  point- 
ed out  in  the  Court  below,  and  will  be  considered  as 
amended  here. 

If  the  plaintiff  should  remit  the  excess,  the  judgment  is 
affirmed  at  the  cost  of  the  appellee,  incurred  in  this  Court; 
if  the  excess  is  not  remitted,  the  judgment  is  reversed,  Scc^ 

D.  C.  Chipman,  for  the  appellants. 

E.  S.  Stoncy  D.  Moss,  and  /.  K  Evans,  for  the  appellee. 
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Berry  v.  Berrt  and  Others. 

APPEAL  from  the  Delaware  Court  of  Common  Fleas. 

Per  Curiam. — Petition  for  partition,  by  the  appellees 
against  the  appellant  and  others.  There  was  judgment 
awarding  partition,  and  commissioners  appointed  to  make 
such  partition,  and  from  this  interlocutory  judgment  or 
order,  the  appeal  is  taken,  there  having  been  no  return 
made  by  the  commissioners,  and  the  proceeding  not  hav- 
ing been  finally  disposed  of  by  the  Court  below.  In  such 
case  no  appeal  lies  to  this  Court.  This  was  settled  in 
Griffin  v.  Griffin,  10  Ind.  R.  170. 

The  appeal  is  dismissed  at  the  cost  of  the  appellant. 

W.  March,  for  the  appellant. 

X  JL  Buckles  and Shipley,  for  the  appellees. 


« * »» » 


Crane  and  Another  v.  The  Eyanstille  Insurance  Com- 
pany. 


Wedneedmf, 
December  14. 


Wbere  ft  policj  of  insunnoe  is  an  open  one,  and  is  for  die  insmaace  of  soch 
sums  as  shall  be  specified  bj  application,  and  mntttailj  agreed  upon  and  in- 
dorsed upon  the  policy,  it  is  necessary,  in  a  pleading  based  npon  the  policy, 
against  the  insurance  company,  to  aver  that  an  amount  had  been  mntnallr 
agreed  npon  and  indorsed  npon  the  policy. 

APPEAL  from  the  Vanderburgh  Court  of  Common 
Pleas. 

WoRDEN,  J. — Action  by  the  company  against  the  appel- 
lants upon  a  promissory  note.  Answer  by  way  of  set-off 
claiming  a  balance  in  favor  of  the  defendants. 

The  answer  seeks  to  recover  from  the  company  the 
amount  of  certain  freight,  insured  upon  a  steamboat, 
which  it  is  alleged  was  grounded  and  unable  to  make 
the  voyage,  whereby  it  was  claimed  that  the  company 
became  liable  for  the  freight     The  policy,  bearing  date 
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December  27, 1852,  insures  the  owners  of  the  boat  in  such  Nor.  Tena, 
sums  as  may  be  indorsed  on  the  policy,  upon  the  freight       ^^^* 
list  and  charges  for  the  steamer  season  of  1853,  and  pro-      Cbahx 
vides  that  the  sums,  &c.,  to  be  insured  ^^  shall  be  specified  Ths  Etaks- 
by  application  and  mutually  agreed  upon  and  indorsed  ^^^^^^0^*' 
upon  the  policy."     The  policy  is  set  out,  and  on  the  back 
of  it  there  is  an  indorsement  as  follows,  viz.: 


Proposition. 


Date. 


Bttte. 

i 


Pronimn. 
$12  03 


Anumnt. 

$8,406  74,  freight  list  and  charges 
per  Evan$vi&  to  New  Orkant. 

A  demurrer  was  sustained  to  the  answer,  and  there  was 
final  judgment  for  the  plaintiff  The  ruling  of  the  Court 
on  the  demurrer,  is  the  only  error  assigned. 

We  have  set  out  enough  only  of  the  answer  to  present 
one  of  the  points  relied  upon  by  the  appellee  to  sustain 
the  ruling  below,  which  is,  that  it  does  not  appear,  either 
by  direct  averment  or  necessary  implication,  that  the  sum 
to  be  insured,  upon  the  voyage  in  qufsstion,  had  been  '^mu- 
tually agreed  upon"  and  indorsed  upon  the  policy  by  the 
consent  of  the  company.  This  objection  to  the  answer 
appears  to  be  well  taken*  The  indorsement  upon  the 
policy  does  not  purport  to  have  been  made  by  the  com- 
pany. It  is  not  signed  by  any  one,  nor  is  it  averred  that 
the  amount,  &c.,  therein  specified,  had  been  mutually 
agreed  upon  as  provided  in  the  policy.  By  the  terms  of 
the  policy,  the  company  are  not  bound  beyond  what  should 
be  mutnally  agreed  upon  and  indorsed  upon  the  policy; 
and  such  mutual  agreement  should  appear  affirmatively  in 
order  to  render  the  company  liable.  This  point  being,  in 
our  opinion,  well  taken,  we  shall  not  examine  whether, 
supposing  the  answer  to  be  otherwise  valid,  the  company 
would  be  liable  on  the  facts  set  up  in  the  answer.  Such 
examination  would  be  useless,  as  the  judgment  must  be 
a&med  for  the  reason  indicated. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

X  O.  Jones  and  J.  E.  Blythe^  for  the  appellants. 

0.  Baker^  iot  the  appellees. 
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Bowles  v.  Plummer. 

APPEAL  from  the  Orange  Circuit  Court. 

Per  Cunanid — Complaint  by  Plummer  against  Bowles 
for  the  specific  performance  of  a  contract  for  the  sale  of 
certain  real  estate.  Demurrer  to  the  complaint  overruled. 
Answer  filed  and  issues  formed. 

Trial  by  the  Court,  finding  and  judgment  for  the  plain- 
tiff, a  new  trial  being  refused. 

The  errors  assigned  relate  to  the  ruling  on  the  demuirer, 
and  the  motion  for  a  new  trial.  No  objection  to  the  com- 
plaint  has  been  pointed  out  in  the  brief  of  counsel,  and 
the  evidence  is  not  in  the  record.  Evidence  is  set  out,  but 
there  is  no  statement  in  compliance  with  rule  30  that  ^this 
was  all  the  evidence  given  in  the  cause."  This  statement 
is  technical,  and  indispensable  to  repel  the  presumption  of 
other  evidence. 

The  judgment  is  affirmed  with  costs. 

J.  CoUinSj  J.  Cox^  and  J.  Payne^  for  the  appellant. 


»  mm^  > 


Collins  v*  Makepeace. 


In  ft  suit  upon  a  promissoiy  note,  ft  defense  seeking  to  ftToid  the  entire  con- 
tract for  nnirjy  without  showing  what  unonnt  of  iUegal  interest  it  indndee, 
is  bad. 

Where  the  complaint  counted  upon  a  note  and  an  account  stated,  a  deftiue 
alleging  that  the  note  was  gi^en  by  the  defendant,  and  receired  bv  the  pbun- 
tiff,  in  payment  of  (he  account,  was  held  good,  although  it  also  diarged  an 
alteration  of  the  note,  and  was  not  rerified  by  oath. 

Suit  upon  a  promissory  note.  Answer  as  follows :  "Defendant  admits  that 
he  executed  the  note  filed  with,  and  referred  to  in  the  first  count  of  the  com- 
plaint; but  he  aTeu  that  after  its  execution  and  deliTety,  the  same  was 
altered  without  his  consent  or  knowledge,  in  this:  *S0'  before  'day' was 
changed  to  '22;'  the  word  *  August*  was  stricken  out,  and  the  word  'Aforofc' 
written  above  it,  which  has  also  been  obliterated.  So  the  defendant  did  not 
execute  said  note  as  it  now  is  filed  with  said  Court,  and  shown  to  Iudl" 
This  defense  was  Terified  by  oatii.    And  the  plaintiff  replied  thus:  "Said 
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note  was  not  mibde  payable  on  lh«  20th  day  of  Augutt,  1853,  a»  in  the  tecond    Not.  Tens, 
paragraph  alleged;  but  was  made  payable  on  the  22d  day  of  Augusty  by  the        1859* 

draftsman,  S.,  through  madrertence — ^it  being,  at  the  tune  of  making  the  note,  — ■- 

expressly  understood  between  the  parties  that  a  judgment  should  be  taken  ^^Uiixa 
at  the  term  of  the  Court  then  in  session,  upon  the  note.  And  upon  disoor*  MAXJiPsacB. 
ering  thatp  owing  to  the  time  he,  5.,  had  made  the  note  payaUe,  such  judg- 
ment could  not  then  be  taken,  and  still  having  the  same  note  in  his  posses- 
sion, he  struck  out  the  word  'August*  without  the  knowledge  or  consent  of 
the  pkintiff,  of  which  he  immediately  notified  the  defimdaiit,  who  olgeeled 
to  such  alteration  being  made,  wheieupon  he,  S.,  at  the  sequest  of  the  da> 
fendant,  then  and  there  struck  out  the  word  *  March'  and  restored  the  word 
'Augutt,*  as  written  at  the  time  the  note  was  executed,  with  which  the  de- 
fendant then  and  there  expressed  himself  satisiied,  and  agreed  to  the  note 
being  then  as  it  originally  stood."  Held,  that  the  reply  was  good. 
Complaint  in  two  counts,  first,  upon  a  note,  and  second,  upon  an  aooonnt 
stated.  The  answer  set  up  to  the  first  count,  usury,  alterations,  &c.,  and  to 
tiie  second,  that  the  note  had  been  giyen  in  payment  of  the  account.  Ver- 
dict "for  ^be  plaintUr  on  the  oonntiag,  166  dollata,  50  oents,  without  interMi 
on  said  claim,  regarding  said  note  invalid."  The  evidenee  was  not  in  the 
record  on  appeal.  Hdd,  that  the  verdict,  though  informal,  is  substantially 
for  the  defendant  on  the  first  count,  and  for  the  plaintiff  on  the  second. 

APPEAL  from  the  Delaware  Ciicnit  Court  Wednmk^, 

Davison,  J. — The  appellee  was  the  plaintiff  below,  and 

Collins  was  the  defendant.     The  oomplaiat  contains  two 

isoonts.     The  first  is  upon  a  promissory  note  in  these 

words: 

'^  On  or  before  the  2(Hh  day  of  August^  1853, 1  promise 

to  pay  Allen  Makepeace  166  dollars  and  50  cents,  value  r»* 

oeived,  waiving  the  appraisement  laws  of  Jfusfuma,  to  draw 

6  per  cent,  from  date.    March  22, 1853. 

''Elijak  QdUm!' 
The  second  count  is  upon  an  account  stated,  under 

which  there  is  filed  a  bill  of  particulars  in  this  form : 
^^  Elijah  Collins^  to  AUen  Makepeace ^  Dr.: 

*^  March  32, 1853.     To  balance  due  me  on  set* 
tlement  of  that  date  on  a  note  executed  by 

you  and  Khoda  Barret^ $166  60" 

Defendant's  answer  contains  seven  paragraphs.     The 

first,  second,  third,  fourth,  and  seventh,  are  to  the  &st 

count  of  the  complaint,  and  the  fifth  and  sixth,  to  the 

second  count. 

Demurrers  were  sustained  to  the  fourth,  fifth,  and  sixth 
Vol.  XIII-— 29 
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Not.  Term,   paragraphs,  and  to  the  other  paragraphs  there  were  re- 
^^^'      plies. 


CoLLiKs  The  fourth  patograph  alleges,  ''that  one  Andrew  CoUins 
MAKBraAoc.  being  desirous  of  borrowing  money  of  plaintiff,  and  he 
being  desirous  of  lending  money  to  said  Andrew,  at  a 
greater  rate  of  interest  than  is  allowed  by  law,  this  de- 
fendant, together  with  one  -  Rkoda  Barreij  executed  their 
promissory  note  to  said  Andrew,  without  any  considera- 
tion, for  400  dollars,  dated  October  11, 1849,  due  in  twelve 
months,  with  interest  from  date,  which  note  said  Andrew 
afterwards  assigned  to  said  plaintiff,  he,  the  plaintiff,  hav- 
ing full  knowledge  that  said  note  was  given  without  con- 
sideration in  the  manner  aforesaid,  for  the  purpose  of  being 
so  sold  to  him,  and  plaintiff,  at  the  time  of  the  assignment, 
gave  to  said  Andrew,  for  said  note,  but  300  dollars.  So 
the  plaintiff,  in  manner  aforesaid,  corruptly  and  unlawfully 
loaned  to  said  Andrew,  in  manner  aforesaid,  money  at  a 
greater  rate  of  interest  than  is  allowed  by  law;  and  after- 
wards, on  the  22d  of  March,  1853,  said  Rhoda  paid  the 

plaintiff  on  said  note  the  sum  of ,  and  the  defendant 

executed  to  the  plaintiff  the  note  sued  on,  as  a  part  pay- 
ment of  said  first-mentioned  note,  the  same  being  given 
as  such  payment,  and  for  no  other  consideration.  So  the 
note  sued  on  was  given  for  unlawftd  and  usurious  interest, 
and  without  consideration,  of  which  the  plaintiff  had  full 
notice." 

This  defense  is  evidently  defective. 

The  statute  on  the  subject  of  interest  does  not  render 
the  contract  upon  which  an  illegal  rate  of  interest  is  re- 
served, wholly  void,  but  simply  avoids  it  so  far  as  it  re- 
serves the  interest.  R.  8.  1843,  p.  581,  §  29.— 1  R.  a  p. 
344,  §4. 

The  defense,  then,  is  objectionable,  because  it  seeks  to 
annul  the  entire  contract  sued  on,  without  showing  how 
much  or  what  amount  of  illegal  interest  it  includes.  To 
bring  such  a  defense  within  the  statute,  it  is  essential  that 
the  amount  of  interest  included  in  the  note  should  appear 
on  the  face  of  the  pleading.  Hays  v.  Miller^  12  Ind.  R. 
187. 
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The  fifth  paragraph  is  as  follows:  "The  note  declared   Not.  Term, 
on  was  given  by  the  defendant,  and  received  by  the  plain-       iS59. 
tiff,  in  payment  and  satisfaction  of  the  account  stated,  as     Coixinb 
set  forth  in  the  second  count  of  the  complaint,  and  when  Makkfbacb. 
executed  to  the  plaintiff  by  the  defendant,  was  due  the 
20th  of  August,  1853;  but  after  such  execution,  said  note 
was,  without  the  knowledge  or  consent  of  the  defendant, 
so  altered  by  the  plaintiff  as  to  become  due  the  22d  of 
Marchy  1863." 

This  defense,  it  is  insisted,  is  demurrable,  because  that 
branch  of  it  which  alleges  the  alteration  of  the  note  with- 
out  the  assent  of  the  defendant,  is  not  verified  by  oath. 
We  think  otherwise.  So  far  as  the  defense  relates  to  such 
alteration,  it  may  be  ineffective.  Still  the  first  branch  of 
the  paragraph,  viz.,  that  ^the  note  declared  on  was  given 
by  the  defendant,  and  received  by  the  plaintiff,  in  payment 
and  satisfaction  of  the  account  stated,  as  set  forth  in  the 
second  count,''  is,  in  our  opinion,  well  pleaded,  and  consti- 
tutes a  sufficient  bar  to  a  recovery  upon  the  stated  account 
If,  as  alleged  in  the  defense,  and  admitted  by  the  demurrer, 
the  note  was  given  by  the  defendant  in  payment  and  satis- 
faction of  the  account,  and  so  received  by  the  plaintiff,  the 
account  was  merged  in  the  note,  and  had  no  longer  an  ex- 
istence, as  a  legal  demand  against  the  defendant. 

The  sixth  paragraph  is,  in  effect,  the  same  as  the  one 
just  considered,  and  is,  consequently,  subject  to  the  same 
rule  of  decision. 

The  following  are  the  facts  set  up  in  the  second  para- 
graph: 

'^  Defendant  admits  that  he  executed  the  note  filed  with, 
and  referred  to  in,  the  first  count  of  the  complaint;  but  he 
avers  that  after  its  execution  and  delivery,  the  same  was 
altered  without  his  consent  or  knowledge,  in  this:  ^20,' 
before  'day,'  was  changed  to  *22;'  the  word  ^ August^ 
was  stricken  out,  and  the  word  ^Mareh^  written  above  it, 
which  has  also  been  obliterated.  So  the  defendant  did  not 
execute  said  note  as  it  now  is  filed  with  said  count,  and 
shown  to  him." 
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Not.  Tena,       This  defense  was  verified  by  oath.     And  the  plaintiff 
^^^*      replied  thus: 

Ck>LLnrt  "  Said  note  was  not  made  payable  on  the  20th  day  of 
UAMMpmAcm.  Augnst^  1853,  as  in  the  second  paragraph  alleged;  but  was 
made  payable  on  the  22d  day  of  August,  by  the  drafts- 
man, John  H,  Sw€Lar,  through  inadvertence— it  being,  at 
the  time  of  making  the  note,  expressly  understood  between 
the  parties  that  a  judgment  should  be  taken  at  the  term  of 
the  Court  then  in  session,  upon  the  note.  And  upon  dis- 
covering that,  owing  to  the  time  he,  SwaoTj  had  made  the 
note  payable,  such  judgment  could  not  then  be  taken,  and 
still  having  the  same  note  in  his  possession,  he  struck  out 
the  vroid  ^  AfigusV  without  the  knowledge  or  consent  of 
the  plaintiff,  of  which  he  immediately  notified  the  defend- 
ant, who  objected  to  such  alteration  being  made,  where- 
upon he,  SwaoTj  at  the  request  of  the  defendant,  then  and 
there  struck  out  the  word  ^March^  and  restored  the  word 
<  August,^  as  written  ait  the  time  the  note  was  execated, 
with  which  the  defendant  then  and  there  expressed  himsdf 
satisfied,  and  agreed  to  the  note  being  then  as  it  originally 
stood." 

To  this  reply  the  defendant  demurred;  but  his  demuner 
was  overruled. 

We  perceive  no  valid  reason  why  this  reply  should  be 
deemed  objectionable.  Swaa/r,  who  drew  the  note,  still 
having  it  in  his  possession,  changed  its  time  of  payment 
eo  as  to  correspond  with  what  he  understood  to  be  the  in- 
tent of  the  parties  when  it  was  executed.  This,  to  say  the 
least  of  it,  was  an  act  that  cannot  be  justified;  but  it  was 
done  without  the  assent  or  knowledge  of  the  plaintiff,  by 
a  stranger  to  the  instrument.,  and  did  not,  therefore,  so 
operate  as  to  avoid  the  contract.  1  Greenl.  Ev.,  §  566, 
note  1.  There  can,  however,  be  no  doubt  as  to  the  validity 
of  the  reply,  when  it  is  noted  that  the  defendant  was  in- 
formed of  the  alteration,  and,  at  his  su^estion,  the  note 
was  restored  to  the  same  condition  in  which  it  originally 
stood.     The  demurrer  was  correctly  overruled. 

The  issues  were  submitted  to  a  jury,  who  returned  aver- 
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diet  in  these  words:  "  We,  the  jnry,  fined  for  the  plaintiff  Not.  Term, 
on  the  counting,  166  dollars,  60  cents,  without  interest  on       ^^^19. 
said  daim,  regarding  said  note  invalid."  Lassblu 

Motions  for  a  new  trial,  and  in  arrest,  were  overruled,     WiLfoir. 
and  judgment  rendered  on  tiie  verdict. 

The  evidence  not  being  in  the  record,  we  must  presume 
that  the  finding  of  the  jury  accords  with  its  weight;  but 
it  is  insisted  that  the  verdict  itself  is  defective — ^that  it 
does  not  conform  to  the  issues.  We  are  not  inclined  to 
adopt  that  conclusion.  The  verdict,  it  is  true,  is  very  in- 
formal; but  it  finds  substantially  for  the  defendant  on  the 
first  count  of  the  complaint,  and  for  the  plaintiff  on  the 
second  count  This  seems  to  cover  the  whole  controversy 
between  the  parties. 

For  the  errors  in  sustaining  the  demurrers  to  the  fifth 
and  sixth  paragraphs  of  the  answer,  the  judgment  must 
be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  Marchj  for  the  appellant  ^^.^ 

T.  X  Samplej  for  the  appellee. 


<  ^1 


Lasselle  and  Another  v.  Wilson. 


APPEAL  from  the  Cass  Court  of  Common  Pleas.  S^iff^' 

Per  Curiam. — The  appellee,  who  was  the  plaintiff  be- 
low, brought  an  action  against  Lasselle  and  Aldriehj  upon 
a  promissory  note  for  the  payment  of  100  dollars. 

The  record  shows  that  the  defendants,  having  been  duly 
served  with  process,  were  called,  and  a  regular  default 
taken  against  them,  and  judgment  by  default  accordingly 
rendered. 

As  no  motion  to  set  aside  the  default  appears  to  have 
been  made  in  the  Common  Pleas,  this  appeal  is  not  pro- 
perly before  us.     See  Blair  v.  Davis j  9  Ind.  R.  236;  JBor* 
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Not.  Term,   Ian  V.  EdwardSj  at  the  present  term  (1).     Where  a  judg- 
*-^^*      ment  is  taken  by  default,  a  motion  to  set  aside  the  default 


Habdivo    most  precede  an  appeal  to  this  Court    Blair  v.  Davis^ 

T. 

Maxbux.    supra. 

The  appeal  is  dismissed  with  costs. 
i>.  D.  PraUj  for  the  appellants. 

(1)  Ante,  A30. 


■  •••  » 


Matson  v.  Jones  and  Others. 


Wednesdaif, 
Dtcanber  14. 


APPEAL  from  the  Vermillion  Court  of  Common  Pleas. 

Per  Chiriam, — In  this  case,  no  brief  has  been  filed  by 
either  party.  The  errors  assigned  on  the  record  are,  there- 
fore, considered  as  waived.  See  rule  28  of  this  Court; 
Perk.  Pr.  331. 

The  judgment  is  affirmed  with  costs. 

S.  B,  GookinSy  for  the  appellant. 

E.  S.  Terry^  for  the  appellees. 


.  m' 


Harding  v,  Mansur  and  Another. 

An  affidayit  for  an  appeal  from  tho  judgment  of  a  justice  of  the  peace  in  a 
fait  npon  a  forfeited  deliTery  bond,  must  show,  bj  a  statement  of  facts,  tiiat 
the  party  has  merits  in  the  appeal. 

Qutare,  as  to  facts  that  might  be  sofScient. 

A  partj  will  not  be  allowed  to  amend  his  alBdayit,  in  finch  a  case,  in  the  ap- 
pellate Court. 


TTiundt^, 
December  15. 


APPEAL  from  the  Marian  Court  of  Common  Pleas. 

Perkins,  J. — Suit  upon  a  forfeited  delivery  bond.  The 
suit  was  commenced  and  prosecuted  to  judgment  before  a 
justice  of  the  peace. 
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The  BummoDs  in  the  case  was  issued  on  the  14th  of  Not.  Term, 
Augustj  1857,  and  was  returnable  on  the  22d  of  the  same       ^°*'^* 
month.     On  that  day,  both  the  plaintifis  and  defendant    HAu>uia 
appeared,  and  the  cause  was  continued  to  the  2&th  of  Am^     Majmcm, 
gust.     On  that  day  the  parties  again  appecwed,  and  the 
defendant  made  certain  motions  touching  the  cause  of  ao* 
tion,  &c.,  which  were  overruled,  the  cause  was  tried,  and 
judgment  rendered  for  the  plaintiffs. 

It  should  be  observed  that  the  delivery  bond  was  not 
signed  by  the  executionnlefendant,  but  only  by  his  surety. 
No  motion  for  a  new  trial  was  made  before  the  justice. 
On  the  20th  of  September^  1857,  Noah  Harding^  agent  for 
Elizabeth  Harding^  the  surety  in  the  delivery  bond,  and 
the  judgment-defendant,  in  the  suit  upon  it  before  the 
justice,  appeared,  prayed  an  appeal,  and  made  oath  that 
said  Elizabeth  Harding j  ^^the  defendant,  has  merits  in  the 
aforesaid  appeal,  and  further  saith  not."  [Signed]  ^Noak 
Harding!^ 

On  this  affidavit,  accompanied  by  a  bond,  the  justice 
allowed  an  appeal  to  the  Common  Pleas.  In  that  Court, 
the  plaintifis  moved  that  the  defendant's  appeal  be  dis- 
missed on  account  of  the  insufficiency  of  the  affidavit  on 
which  it  was  granted,  and  the  motion  was  sustained. 

The  defendant's  attorney  then  asked  leave  to  file,  in  the 
Common  Pleas,  an  amended  affidavit  for  an  appeal.  This 
the  Court  refused,  and  the  defendant  appealed  to  the  Su- 
preme Court. 

Three  questions  arise— 

1.  Was  the  affidavit  filed  for  an  appeal  sufficient? 

2.  If  not,  might  it  have  been  amended  in  the  Common 
Pleas? 

3.  If  the  affidavit  was  there  amendable,  was  the  amend- 
ment offered  sufficient? 

1.  The  statute  provides  that  in  suits  on  delivery  bonds, 
no  appeal  shall  be  allowed  a  defendant  from  a  judgment 
before  a  justice,  ^'unless  he  show,  by  affidavit,  that  he  has 
merits  in  such  appeal."    2  R.  S.  p.  468,  §  90. 

The  affidavit  must  show,  under  this  statute,  the  merits 
in  the  appeal;  it  will  not  be  enough  that  it  asserts  that  a 
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KoT.  Ttom,   party  has  merits,  it  must  show  them;  that  is,  set  out  the 
^^^*      facts,  constituting  the  merits,  in  the  affidavit     This  was 
Habbi««     not  done  in  the  affidavit  filed  in  this  case,  and  it  was 
BlAirmm.     insufficient,  therefore,  to  authorize  an  appeal. 

2.  On  the  second  point,  it  is  the  opinion  of  the  Court 
that,  in  cases  of  this  kind,  the  affidavit  cannot  be  amended 
on  appeal.  A  good  affidavit  most  be  filed  within  thirty 
days  after  judgment. 

3.  As  to  whether  that  offered  vtras  sufficient,  it  stated 
facts  tending  to  make  out  a  defense  to  the  suit  upon  the 
bond;  but  it  did  not  state  any  excuse  for  failing  to  set  up 
those  facts,  in  defense  of  that  suit,  before  the  justice,  not 
any  excuse  for  failing  to  make  them  the  ground  of  a  mo- 
tion for  a  new  trial.  Now,  it  could  hardly  be  said  that  a 
party  who  voluntarily  neglected  to  bring  forward  an  exists 
ing  defense  to  a  suit,  in  the  first  instance,  and  voluntarily 
neglected  to  make  it  a  ground  for  a  motion  for  a  new 
trial,  could  have  much  merits  in  an  application  for  an  ap- 
peal to  another  tribunal  to  obtain  a  further  trial  in  which 
he  still  might  not  bring  forward  his  alleged  defense,  but 
would  postpone,  for  a  long  time,  the  payment  of  the  de- 
mand against  him.  Such  a  practice  would  scarcely  be  in 
harmony  with  the  spirit  and  intention  of  the  statute  in  re- 
lation to  appeals  in  suits  upon  delivery  bonds.  It  would 
but  encourage  tricks  for  delay.  What  is  said  on  this  third 
point  is  the  view  of  one  of  the  judges  only. 

It  is  doubted  if  the  motion  for  leave  to  amend  was  not 
made  too  late,  being  after  judgment  of  dismissal. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

X  Milner^  for  the  appellant. 

W.  Wallace  and  B.  F.  Harrison,  for  the  appellees. 
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Not.  T&nUf 

GtooDBVE  V.  Palmbr.  1869. 


QOODHUK 
T. 


Time  given  to  the  principal  in  a  promiMorj  note  npon  a  nsnrioiu  contract^ 
without  the  consent  of  the  snretj,  does  not  dischaige  the  snrety. 

Bat  the  surety,  in  a  snit  against  him,  may  set  off  the  amount  of  usurious 
interest  pidd  by  the  principal. 

When  a  judgment  is  renderad  against  two  defendants,  before  a  justice  of  the 
peace,  and  but  one  of  the  defendants  appeals  to  the  Circuit,  or  Common 
Pleas  Court,  the  defendant  not  appealing,  is  no  party  to  the  suit  in  the  ap- 
pellate Court,  and  may  be  a  witness  in  that  Court,  for  the  defendant  prose- 
cuting the  appeal. 

APPEAL  from  the  Laporte  Circuit  Court  ??!^'f^\« 

'^  Deceau)er  15. 

Perkins,  J. — Palmer  sued  one  Barker^  and  Ooodhuej  the 
appellant,  before  a  justice  of  the  peace,  on  a  promissory 
note.  Barker  was  the  principal  in  the  note,  and  Goodhue 
the  surety.  Judgment  against  the  defendants  before  the 
jastice.  No  appeal  was  taken  by  Barker.  Ooodkue  sev- 
ered, and  singly  appealed.  In  the  Circnit  Court,  Ooodkue 
set  up  as  a  defense  that  Palmer  had  given  time  to  Barker^ 
the  principal  in  the  note,  without  the  consent  of  the  surety. 
But  the  time  was  given  upon  a  void,  usurious  contract, 
and,  hence,  did  not  operate  to  discharge  the  surety.  Shaw 
V.  Binkardj  10  Ind.  R.  227. 

On  the  trial,  Ooodhue  offered  Barker  as  a  witness  to 
prove  payments  on  the  note,  and  the  amount  of  usurious 
interest  that  might  be  thus  applied  under  §  4, 1  R.  S.  p. 
344.     The  Court  refused  to  hear  the  witness. 

The  matter  to  be  proved  by  the  witness  was  material 
and  legitimate.  Payments  made  by  either  of  the  joint 
makers  of  a  note  inure  to  the  benefit  of  both;  and  we  can 
see  no  legal  reason  or  policy  in  excepting  usurious  interest, 
which,  by  the  section  of  the  statute  cited,  operates  as  pay- 
ment pro  tanto^  from  the  rule. 

The  witness  offered  was  competent  to  make  the  proof. 
The  objection  to  him  was  that  he  was  a  party  to  the  suit. 
The  objection  was  not  true  in  point  of  fact  It  is  true 
that,  at  common  law,  all  the  defendants  to  a  joint  action 
must  be  brought  into  Court  before  judgment  is  taken 
against  any.     Hence  all  are  parties  to  the  suit  in  all  its 


458 


CASES  IN  THE  SUPREME  COURT 


T. 
8rADSB« 


Not.  Term,  stages.  Barton  V.  PetUj  7  Cranch,  194. — Davis  v.  Gramssj 
^^9*  5  Blackf.  79,  and  note.  'But  our  statute  has  changed  this 
rule,  and  judgment  may  be  taken  against  a  part  of  the 
joint  defendants.  And  by  2  R.  S.  p.  461,  §  64,  it  is  ex- 
pressly enacted  that  "when  there  are  two  or  more  plain- 
tiffs or  defendants,  one  or  more  of  such  plaintiffs  or  de- 
fendants may  appeal  without  joining  the  others  in  such 
appeal." 

In  this  case,  Barker  not  having  appealed  from  the  judg- 
ment of  the  justice,  that  judgment  stood  operative  and  in 
force  against  him.  He  was  no  party  to  the  suit  upon  the 
appeal,  and  had  no  interest  in  its  result.  He  was,  there- 
fore, a  competent  witness.  See  Kincaid  v.  Purcelly  1  Ind. 
R.  32^.— Conwell  v.  SrnUhj  4  id.  369,r— Wood  v.  Cohenj  6 
id.  455.— Ind.  Dig.,  pp.  431, 432. 

Per  Curiam^ — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c* 

X  B.  Nilesj  for  the  appellant. 

J.  A.  Thornton^  J.  Orr^  and  J.  Bradley^  for  the  appellee. 


•  ■•' 


Pierce  and  Another  v.  Spader  and  Another. 


December  15. 


APPEAL  from  the  Chra/nt  Court  of  Common  Pleas. 

Per  Curiam4 — Suit  upon  a  note  reading  thus: 

^Due  Spader  and  Sutherland^  one  hundred  and  eighteen 
dollars,  and  fifty  cents,  for  shanties  on  the  itf.  and  M,  F. 
JZ.  Road,  to  be  paid  in  good  judgments  on  good  men  with- 
out relief  from  valuation  or  appraisement  laws. 

«  Marion,  April  16, 1855.  Jffi  Pierce  ^  Cb., 

"  per  W.  B.  C." 

Answer,  the  general  denial. 

On  the  trial  the  defendants  offered  to  prove  the  cash 
value  of  the  judgments  to  guide  the  Court  in  the  assess- 
ment of  damages,  but  the  Court  refused  to  hear  the  proof^ 
and  gave  judgment  for  the  amount  named  in  the  note. 
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We  think  the  note  sued  on  is,  in  legal  effect,  precisely   Not.  Tenn, 
like  that  in  Parks  v.  Marshall,  10  Ind.  R.  20.     There  the       ^8^9, 
note  was  to  pay  400  dollars  in  the  notes  of  a  certain  road    Thompbom 
^-choses  in  action.     Here  the  note  is  to  pay  118  dollars,     Bistiits. 
50  cents,  in  good  judgments.     There  is  no  condition  made 
or  election  given.     The  sum  is  payable  absolutely  in  judg- 
ments, evidently  to  be  taken  at  their  face,  and  their  value 
was  the  true  measure  of  damages  in  this  suit.     See,  also, 
as  in  point,  Williams  v.  Jones,  12  Ind.  B.  561. 

The  judgment  is  reversed  with  costs.     Cause  remanded, 
&c 

J.  Braumlee,  for  the  appellants. 


Thompson  y.  Ristine,  Administrator. 
APPEAL  from  the  Fountain  Court  of  Common  Pleas,  ^undw, 

^^  December  15. 

Per  Curiam. —  Thompson  filed  a  claim  in  the  form  of  an 
itemized  account,  against  the  estate  of  Thompson.  It  ap- 
pears to  be  for  one  half  a  certain  warehouse,  lot,  and  half 
the  improvements  thereon.  No  averments,  or  complaint) 
other  than  such  claim,  were  filed. 

The  inference  is,  that  the  claim  was  in  favor  of  a  sur- 
viving partner  or  joint  owner,  against  the  estate  of  the  de- 
ceased  partner  or  joint  owner ;  that  being  the  fact,  the  claim 
does  not  amount  to  a  succinct  statement  as  required  by  the 
statute.  It  does  not  show  sufliciently  the  character  of  the 
claim,  or  biU,  as  it  is  termed,  nor  that  it  had  been  paid  by 
the  surviving  partner  or  joint  owner. 

For  aught  that  appears,  the  estate  will  continue  liable  to 
the  various  persons  named,  as  having  furnished  materials 
and  labor  for  said  building,  although  such  claim  should  be 
paid  to  the  plaintiff.  The  demurrer  was  properly  sus* 
tained. 

The  judgment  is  aflirmed  with  costs. 

W.  H.  Mallorpj  for  the  appellant. 
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Nov.  Teim, 

1859. 

Yakcb 

T. 
COWIKO. 


Vance  v.  Cowing  and  Others. 


When  a  demnrrer  specifically  points  ont  the  causes  upon  which  the  paitf  re- 
lies, it  cannot  he  enlarged  to  embrace  other  canses. 

It  is  not  necessary  to  obtain  a  judgment  against  an  insoWent  partner,  before 
proceeding  against  equitable  assets  belonging  to  the  estate  of  a  deceased 
partner. 

Where  a  party  objects  to  a  niUng  of  ibe  Court,  bnt  does  not  follow  np  his  ob- 
jection by  taking  an  exception  to  such  niling,  the  objection  is  waived. 


Thuraday, 
December  15. 


APPEAL  from  the  Fayette  Circuit  Court 
Hanna,  J. — The  appellees  sued  the  appellant  and  others, 
and  averred,  in  their  complaint,  that,  in  June  and  Septem- 
ber^ 1851,  WaMer  and  Andrew  J.  Crawford  became  indebted 
to  them,  in  the  sum  of  about  375  dollars;  that  Andrew  J. 
was  then,  and  continued,  insolvent;  that,  in  1854,  Walter 
died,  without  leaving  any  property  subject  to  execution, 
and  that  there  is  no  administration  on  his  estate;  that  the 
debt  of  plaintiffs  remains  unpaid;  that  before  the  creation 
of  said  debt,  said  Waiter  had  bought  of  one  Merrill,  and 
paid  for,  a  lot  of  land,  described;  that,  in  November ^  1850, 
the  deed  was,  by.  the  direction  of  said  WaUer^i  executed  to 

Vance^  ^*in  consideration  of  said  purchase  by  said  Oater- 
(fordy  for  the  purpose  and  to  the  intent  that  said  Vance 
should  hold  said  lot  in  trust  for,  and  on  account  of,  said 

Orawfofd^^  and  to  be  beyond  the  reach  of  creditors;  that, 
in  1852,  Crawford  put  permanent  improvements,  to  the 
value  of  700  dollars,  on  said  lot;  that,  in  1854,  said  Wal* 
ter  sold  a  part  of  said  lot  to  one  Dickey^  for  2,050  dollars, 
and  that  the  portion  unsold  is  of  the  value  of  600  dollars; 
that  Dickey  paid  1,050  dollars  down,  and  gave  two  notes, 
of  500  dollars  each,  payable  to  said  Vance^  for  the  balance, 
and  that  the  same  are  held  in  trust,  &c.;  that  Walter  left 
a  widow  and  two  children,  &c. 

VofncCy  Dickey^  and  the  children  of  Walter  Crawford, 
were  made  defendants;  a  judgment  asked  for  the  amount 
of  the  claim  of  plaintiffs,  and  that  a  decree  should  be  ren- 
dered declaring  Vance  a  trustee,  and  that  Dickey  pay  into 
the  clerk's  office,  of  the  1,000  dollars  due  for  the  purchase 
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'  of  said  lot,  a  sum  sufficient  to  pay  the  amount  that  might  23^ot.  Tom, 
be  found  due  said  plaintiffs.  ■^^^*     . 

The  defendants,  other  than  VancCj  were  defaulted,  and      Vancs 
a  guardian,  &c.,  appointed,  who  answered  for  the  minors.       Cow»g. 

Vance  demurred  to  the  complaint  for  two  causes — 

FHrst.  For  a  defect  of  parties,  because  the  widow  of 
Walter  Crawford  was  not  made  a  defendant. 

Second,  That  the  facts  stated  wer&  not  sufficient,  in  this, 
that  a  judgment  against  Andrew  JI,  the  surviving  partner, 
is  not  alleged  to  have  been  taken. 

The  demurrer  was,  as  to  the  first  cause,  sustained,  and 
overruled  as  to  the  second. 

The  plaintiffs  then  made  the  widow  a  defendant. 

Vance  answered,  first,  a  general  denial;  second,  by  spe- 
cial denials,  and,  also,  setting  up  that  Walter  had  pur* 
cjiased  the  lot  in  1846,  and  paid  250  dollars;  that  becom- 
ing unable  to  pay  for  it,  judgment  was  obtained  against 
him  in  1850,  upon  which  Vance  became  replevin  bail;  that 
Walter  being  unable  stiU  to  pay  said  judgment,  offered 
defendant  the  lot  if  he  would  pay  the  judgment;  that  he, 
being  the  father-in-law  of  said  Walterj  and  so  bound  for 
the  debt,  did  pay  it,  and  receive  the  deed  therefor;  that  he, 
Vance^  paid  for  the  improvements  made,  and  sold  the  part 
of  said  lot  to  Dickey^  and  held  the  balance  thereof  and 
said  notes  as  his  own,  and  not  in  trust  for  any  one. 

To  this  there  was  a  reply  filed,  in  denial. 

Trial  by  the  Court;  finding  and  judgment,  over  a  mo- 
tion for  a  new  trial,  for  the  plaintiffs,  &c. 

It  is  now  urged  that  there  is  a  want  of  proper  parties; 
that  the  administrator  of  Walter  Crawford  should  have 
been  made  a  defendant,  and,  if  there  was  none,  it  is  a 
fatal  defect. 

The  demurrer  filed  did  not  make  this,  to-wit,  the  failure 
to  make  the  administrator  a  party,  an  objection,  nor  was 
it  raised  by  answer;  it  was,  therefore,  waived,  even  if  it 
could  have  been  successfully  urged  at  any  time.  2  B.  8. 
p.  38.  When  a  demurrer  specifically  points  out  the  causes 
upon  which  the  party  relies,  it  cannot  be  enlarged  to  em- 
brace other  causes  not  brought  to  the  consideration  of  the 
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1859. 
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Court.  Robinson  v.  Leachj  10  In<L  R.  908.  The  complaint 
shows  that  no  administrator  had  been  appointed,  and,  in 
effect,  that  the  decedent  had  no  personal  effects  to  ad- 
minister upon.  Welbom  v.  JoUy^  4  Blackf.  279. — Bryer  v. 
Chase,  8  id.  508. 

The  second  cause  of  demurrer  is  confined  specially  to 
the  non-recovery  of  a  judgment  against  the  surviving 
partner. 

This  was  not  necessary,  because  it  was  averred  that  he 
was,  andjsontinued  to  be,  insolvent.  The  prosecution  of 
a  suit,  and  recovery  of  a  judgment^  against  him,  could, 
therefore,  have  only  resulted  in  increasing,  by  the  accumu- 
lation of  costs,  the  amount  ultimately  to  be  paid. 

A  general  bill  of  exceptions  was  taken,  in  which  all  the 
evidence  is  set  forth;  and  in  regard  to  various  parts  of 
such  evidence,  the  bill  shows  that  sometimes  one,  and  at 
other  times  the  other,  party  objected  to  the  introduction  of 
evidence;  but  no  exception  to  the  ruling  upon  the  point 
was  then  noted;  and  in  the  conclusion  of  the  bill,  the  de- 
fendant, Vance^  excepted  to  the  finding  of  the  Court,  and 
to  the  overruling  the  motion  for  a  new  trial. 

The  plaintiffs  now  urge  that,  as  the  record  does  not 
show  that  the  defendant  disclosed  the  grounds  of  objec- 
tion, where  objection  was  made,  to  the  introduction  of  the 
evidence  received,  nor  specially  except  thereto,  that  such 
objection  cannot  be  noticed  here. 

We  are  of  opinion  that  the  exception  to  the  admission 
of  the  evidence  does  not  appear  in  the  record.  A  party 
may  object  to  the  admission  of  evidence,  and  afterwards 
abandon  that  objection;  if  he  does  not,  at  the  time,  except 
to  the  ruling  of  the  Court  upon  the  point  made  by  the 
objection,  he,  in  effect,  waives  his  objection. 

It  is  argued  that  the  judgment  is  not  sustained  by  suffi- 
cient evidence,  and  is  contrary  to  law. 

We  think  the  evidence  so  strongly  tends  to  sustain  the 
finding  of  the  Court,  in  reference  to  a  resulting  trust  in 
favor  of  Waiter  Crawford,  arising  out  of  the  transaction, 
that  we  cannot,  under  our  repeated  decisions,  disturb  the 
finding  and  judgment  upon  that  point. 
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It  is  insisted  that  as  the  conveyance  to  Vance  was  made   Nor.  Term, 
preyions  to  the  time  the  Orawfards  became  indebted  to      ^^^' 
plaintiffs,  it  cannot  operate  in  fraud  of  their  rights.     The     Cobthbb 
plaintiffs  do  not,  if  we  understand  their  position,  rest  their      Axick. 
case  upon  any  charge  of  firaud,  bnt  upon  the  ground  that 
Vance  is  but  a  trustee  of  the  property,  and  that  the  result- 
ing or  equitable  interest  of  Walter  Crawford  in  the  same 
ought  to  be  subjected  to  the  payment  of  the  debts  of  said 
Crawford, 

The  evidence  tends  to  prove  that  Vance  paid  some  700 
dollars  on  the  land,  and  some  amount  on  the  improve* 
ments  thereon,  but  how  much  is  not  at  all  made  certain; 
and  that  1,050  doUars  was  paid  by  Dickey^  for  the  part  by 
him  purchased,  to  said  Vance,  K  he  was,  as  the  Court 
found,  holding  said  property  in  trust,  subject  to  his  claim, 
we  do  not  see,  from  the  evidence,  but  that  the  1,050  dollars 
would  fully  pay  all  sums  by  him  advanced;  and,  therefore, 
we  cannot  disturb  the  finding  and  judgment  that  the  notes, 
&c.,  are  held  in  trust  for  the  heirs,  &c.,  of  said  Crawford^ 
and  that  it  is  consequently  subject  to  his  debts. 

Per  Ourtam, — The  judgment  is  affirmed  with  3  per  cent, 
damages  and  costs. 

E,  Vance  and  B.  F,  Claypool^  for  the  appellant. 

N,  Truster  and  J,  A,  Fap,  for  the  appellees. 
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CoRTNER  and  Others  i;.  Amick,  Administrator. 

The  Coart  of  Conunon  Fleas  has  jwudiction  to  appoint,  in  a  proper  case,  a 
oommissioner  to  Biake  a  deed  in  discfaaiige  of  a  title  bond. 

The  estate,  or  heirs  of  the  deceased  obligor,  in  snch  bond,  should  be  taxed  with 
the  costs  necessarilj  incident  to  the  making  of  snch  deed;  bnt  if  thej  be  in- 
creased by  improper  resistance  on  the  part  of  any  of  the  necessary  pardet 
to  the  snit,  such  party  maj  be  taxed  with  snch  increase  of  costs. 

APPEAL  from  the  Clark  Court  of  Common  Pleas.        Tkundt^, 
Hanna,  J. — Coriner^  in  his  lifetime,  sold  to  one  Causey 
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Not.  Term,   a  certain  tract  of  land,  and  executed  his  title  bond  for  a 
^^^^'      deed;  the  bond  wae  assigned  by  Ca/ii$ey  to  one  Passtaater^ 
CoRTNEB    who  executed  bis  own  notes,  instead  of  those  of  Causey^ 
AxicK.      to  the  administrator  of  Coriner, 

The  administrator  brought  this  suit,  making  the  heirs  of 
Cortner  defendants,  alleging  that  they  had  failed  to  make 
a  deed  to  Passwatery  and  that  he,  Passwaterj  was  willing 
to  pay  the  purchase-money  upon  the  execution  to  him  of  a 
good  title.    One  Pangbum  was  also  made  a  defendant,  on 
the  ground  that  he  fraudulently  claimed  some  interest  in 
said  lands.     Passwatir  was  made  a  defendant,  and  a  judg- 
ment prayed  against  him  for  the  unpaid  purchase-money. 
The  heirs  of  Cornier  made  no  defense,  but  were  de- 
faulted. 
Pang'burn  answered — 
1*  In  denial 

2.  Setting  up  title  in  himself  to  a  portion  of  said  lands 
by  a  deed  executed  by  Cortner  in  his  lifetime. 

To  the  second  paragraph  of  the  answer,  Amick  replied: 

1.  In  deniaL 

2.  That  said  Panglmm  had  full  notice  at  the  time  said 
land  was  conveyed  to  him,  that  Causey  was  in  possession, 
and  of  his  rights,  &c.,  and  afterwards  represented  to  Pass- 
toater^  before  he  purchased,  that  be,  Pangbumy  had  no 
claim  to  any  part  of  said  lands* 

3.  That  the  deed  of  Pangbum  was  procured  from  Cori' 
ner  by  fraud,  &c.,  setting  out  the  act,  &c. 

Passwater  filed  an  answer  of  five  paragraphs.  To  the 
second,  fourth,  and  fifth,  demurrers  were  sustained  and  no 
exceptions  taken,  and,  consequently,  we  cannot  notice  the 
points  made  on  that  ruling.  The  first  was  a  general  de- 
nial. The  third  avers  that  Cortnerj  at  the  time  of  his 
death,  was  not  the  owner  of  said  land,  nor  are  his  heirs, 
&>c. 

Reply  in  denial  to  third  paragraph. 

Jury  trial;  verdict  for  the  plaintiff,  finding  in  his  favor 
speciaUy  upon  aU  the  issues. 

No  notice  is  taken,  in  the  judgment,  of  the  issues  found 
against  Pangbum. 
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A  conditional  judgment  was  rendered  appointing  a  com-   ^oy.  Tens, 
missioner  to  execute  a  deed  of  the  interest  of  the  heirs  of      1859. 


Cortner  to  Passtaater,  if  he,  Passwaierj  should,  in  thirty  Cobtm* 
days,  pay  into  the  clerk's  office  the  amount  of  the  pm>  Amiok. 
chase-raoney  found  due,  &c.,  and  if  he  did  not,  execution 
was  directed  to  issue  and  said  land  to  be  sold,  and  the  pro- 
ceeds  applied  to  the  payment  of  said  sum  so  found  due; 
the  balance,  if  any,  to  be  paid  to  said  Passwater;  but  if, 
upon  said  sale,  enough  was  not  realized  to  pay  said  judg- 
ment, the  balance  to  be  levied  of  any  property  of  said 
Passwaier. 

Upon  this,  the  first  point  made  in  the  brief  of  counsel, 
is,  that  the  Common  Pleas  Court  had  no  jurisdiction,  be- 
cause the  title  to  real  estate  was  in  issue.  3  B.  S.  p.  17 
expressly  confers  jurisdiction,  concurrently  with  the  Circuit 
Court,  upon  the  Common  Pleas  Court  in  applications  for 
the  appointment  of  a  commissioner  to  make  a  deed  on  a 
title  bond.  Then,  for  that  purpose,  and  as  to  all  necess€ury 
parties  to  make  a  complete  decree  in  that  respect,  the  Court 
had  jurisdiction. 

But  it  is  said  that  Pcn^bum  was  not  a  necessary  party 
to  that  proceeding,  and,  therefore,  the  Court  had  no  juris- 
diction to  determine  as  to  the  validity  of  his  title.  With- 
out deciding  that  question,  it  is  manifest  that  there  is  noth- 
ing in  this  record  of  which  he  can  complain.  There  was 
no  judgment  against  him  from  which  he  could  appeaL 
The  verdict  of  a  jury,  without  a  judgment,  will  not,  under 
the  circumstances,  conclude  his  rights,  if  he  has  any. 

The  evidence  is  not  in  the  record;  and  no  exceptions 
having  been  taken  to  the  rulings  on  demunrers;  the  ques- 
tion relied  on  by  PcL$swaier^  namely,  that  no  deed  was  ten- 
dered to  him  before  suit  brought,  is  not  before  us  in  any 
form  to  enable  us  to  pass  upon  it. 

It  appears  by  a  bill  of  exceptions,  that  after  the  evidence 
was  closed,  and  as  the  Court  commenced  instructing  the 
jury,  the  defendants  requested  that  the  instructions  should 
be  in  writing.  The  Court  refused,  for  the  reason  that  the 
request  was  not  made  in  time.  There  was  na  error  in  this. 
McJmkini  v.  The  StaUj  10  Ind.  R.  140. 
Vol.  XIIL— 30 


•«i 


466  CASES  IN  THE  SUPREME  COURT 

Not.  Term,       The  last  point  made  is,  in  relation  to  the  costs.     The 
^^^*      Court  gave  judgment  against  Poiswater  for  the  whole  of 
Abhbauoh   the  costs.     Under  the  circumstances,  we  think  this  was 
Emboomb.  wrong.     The  estate,  or  heirs,  of  Gartner  should  be  held 
liable  for  the  costs  which  were  necessarily  incurred  to  pto* 
cure  the  ap[)ointment  of  a  commissioner  and  make  a  deed, 
&c.    Passwater  should  be  held  for  any  part  of  the  costs 
made  by  his  resistance  to  the  payment  of  the  money. 
Per  Curiam. — The  judgment  is  affirmed,  except  as  to 
costs;  the  Court  below  is  directed  to  modify  it  in  accord- 
ance with  this  opinion,  in  regard  to  said  costs.     Costs  in 
this  Court  to  be  paid  by  the  administrator  of  the  goods, 
&;c.,  in  his  hands,  &c. 
X  &  Buchanan,  for  the  appellants. 
X  D.  Fergtuofij  for  the  appellee. 
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ASHBAUOH   t;.  EdOBCOMB. 

An  fflegml  discharge,  b j  the  Court,  of  a  jnrjr  in  a  dtil  cue,  doea  not  woik  a 

disoontinnanoe  of  such  case, 
A  final  acyonrmnent  of  the  Coort,  at  the  dose  of  a  term,  operates  to  discfaai^ 

a  jury  then  in  possession  of  a  canse. 

1^^"^^'  APPEAL  from  the  Lagrange  Court  of  Common  Pleas. 

WoRDEN,  J. — Suit  by  appellee  against  appellant,  to  re- 
cover the  yalue  of  certain  wheat.  Trial,  and  verdict  for 
the  plaintiff;  motion  in  arrest  ovenuled,  and  judgment 

The  appellant  assigns  three  errors;  the  first  of  which  re- 
lates to  the  ruling  of  the  Court  on  the  admission  of  evi- 
dence. We  shall  not  further  notice  it,  as  there  was  no 
motion  for  a  new  trial,  and  the  motion  in  arrest  affirms  the 
verdict.    Anthony  v.  Lewis,  8  Ind.  R.  339. 

The  second  and  third  errors  assigned  are,  that  the  Court 
erred  in  impanneling  a  jury  and  trying  the  action  by  it, 
when  a  jury,  formerly  impanneled  to  try  it,  remained  im- 
panneled  and  undischarged,  deliberating  on  their  verdict; 
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and  in  Tefosing  to  anest  the  judgment.    These  two  assign-   ^^'  Tenn, 
ments  are  predicated  upon  the  same  facts^  and  will  be  con-      1^9. 
sidered  together.  AuoAjjon 

It  appears  by  the  record,  and  a  bill  of  exceptions,  that  on  BDeaooiiB. 
Tkursda^y  the  fourth  day  of  the  February  term  of  the  CSonrt, 
1856,  at  about  8  o'clock  in  the  evening,  the  cause  was  sub- 
mitted to  a  jury,  who  retired  to  deliberate,  with  directions 
to  seal  up  their  verdict,  and  bring  it  into  Court  the  next 
morning,  at  9  o'clock.  In  the  meantime,  the  Court  stood 
adjourned  until  the  next  morning.  On  the  next  morning, 
before  the  calling  of  the  Court,  the  judge  of  the  Court  dis- 
charged the  jury  without  the  consent  of  the  defendant  or 
his  attorney,  and  in  their  absence,  the  jury  representing  to 
the  judge  that  they  were  unable  to  agree  upon  a  verdict. 
The  cause  stood  continued  until  the  next  term,  at  which 
time  the  defendant  objected  to  proceeding  to  the  trial  of  the 
cause  until  the  jury,  impanneled  at  the  last  term,  should  be 
legally  discharged;  but  the  objection  was  overruled,  and  a 
jury  impanneled,  and  the  cause  tried. 

It  is  insisted  that  the  judge  of  the  Court,  after  the  Court 
had  adjourned  in  the  evening,  and  before  the  sitting  thereof 
in  the  morning,  had  no  right  whatever  to  discharge  the 
jury.  We  need  not  determine  whether  the  judge  of  a 
Court  might  not  have  the  right,  under  such  circumstances, 
to  discharge  a  jury,  as,  admitting  the  discharge  of  the  jury 
to  have  been  unauthorized  by  law,  and  wrong,  stiU,  in  our 
opinion,  such  discharge  does  not  work  a  discontinuance  of 
the  cause,  nor  prevent  the  impanneling  of  another  ^ury  to 
try  it.  To  take  the  strongest  view  of  the  question  in  favor 
of  the  appellant,  and  suppose  the  act  of  the  judge,  iji  dis* 
charging  the  jury,  to  have  been  wholly  unauthorized  and 
void,  the  case  would  stand  as  if  the  jury,  of  their  own  vo- 
Ution,  had  dispersed  and  not  returned,,  having  rendered  no 
verdict.  In  such  case  it  cannot  be  doubted  but  that  the 
Court  would  have  the  right  at  the  next  term  to  impannel 
another  jury,  and  proceed  with  the  triaL  Thus  in  Harris 
V.  Doe^  4  Black!  369,  a  jury  was  impanneled,  who,  having 
heard  a  part  qf  the  testimony,  was,  by  consent  of  parties, 
suffered  to  disperse,  during  an  adjournnhent  of  the  Court, 
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Not.  Term,   over  night     On  the  next  morning  one  of  the  jurors  failed 
^^^'      to  appear,  whereupon  the  Court  diBchai^ed  the  jury,  and 
HsHsicxBR   caused  another  to  be  immediately  impanneled,  and  the 
Lambobn.    trial  to  proceed.     Held,  no  error.    But  in  the  case  at  bar, 
the  jury  were  legally  discharged  when  the  Court  adjourned 
for  the  term,  if  not  by  the  order  of  the  judge.    A  final  ad« 
joumment  of  the  Court  for  the  term,  operates  as  a  legal 
discharge  of  a  jury,  and  terminates  their  Ainctions  as  such. 
The  jury  having  been  legally  discharged,  by  the  adjourn- 
ment of  the  Court,  if  not  by  the  order  of  the  judge,  without 
having  rendered  a  verdict,  it  was  entirely  regular  at  the  next 
term  to  impannel  a  jury,  and  proceed  with  the  trial. 

The  motion  in  arrest  of  judgment,  being  predicated  up- 
on the  same  facts,  needs  no  farther  discussion. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 
A.  Ellison^  for  the  appellant 
J,  M.  FUjggj  for  the  appellee. 


<  mi 


Hensicker  and  Wife  v.  Lamborn  and  Wife. 

A  mortgagee  maj  recoTer  a  judgment  for  his  debt,  and  yet,  under  oar  statnte, 
if  he  does  not  take  ont  an  execation,  he  may  proceed  to  foreclose  his  moit- 


Tkunday, 
December  15. 


APPEAL  from  the  Fountain  Court  of  Common  Pleas. 

WoRDEN,  J. —  Complaint  by  the  appellees  against  the 
appellants  for  the  foreclosure  of  a  mortgage.  It  is  alleged 
in  the  complaint  that  the  plaintiffs  "obtained  judgment  at 
the  January  term,  1857,  of  said  Court  of  Common  Pleas, 
for  the  amount  due  upon  the  note  secured  by  the  aforesaid 
mortgage;  but  that  no  payment  or  satisfaction  has  been 
made  of  the  same,  and  no  execution  has  issued  thereon." 

Demurrer  to  the  complaint  overruled,  and  judgnient  of 
foreclosure  entered. 

The  only  question  raised  in  the  case  is,  whether  a  mort- 
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gagee,  having  recovered  a  judgment  upon  the  deht  secured   Not.  Term, 
by  mortgage,  and  having  taken  out  no  execution  upon  his       ^°^^' 
judgment,  the  same  remaining  unsatisfied,  can  proceed  to   Hbkbicksr 
foreclose  his  mortgage.  Lambosk. 

At  common  law,  a  mortgagee  might  prosecute  concur- 
rently or  separately,  an  action  of  ejectment  to  recover  pos- 
session of  the  land;  an  action  at  law  to  recover  the  debt; 
and  a  bill  in  chancery  to  foreclose  the  mortgage.  Vide 
Perk.  Pr.  645. 

Our  statutes  have  changed  the  law  materially  in  this  re- 
spect. Thus,  by  §  1.  2  R.  S.  p.  239,  it  is  enacted  that  un- 
less a  mortgage  specially  provide  that  the  mortgagee  shall 
have  possession  of  the  mortgaged  premises,  he  shall  not 
be  entitled  to  the  same.  By  §  636,  p.  176,  it  is  provided 
that  ^Hhe  plaintiff  shall  not  proceed  to  foreclose  his  mort« 
gage  while  he  is  prosecuting  any  other  action  for  the  same 
debt  or  matter  which  is  secured  by  the  mortgage,  or  while 
he  is  seeking  to  obtain  execution  of  any  judgment  in  such 
other  action;  nor  shall  he  prosecute  any  other  action  for 
the  same  matter,  while  he  is  foreclosing  his  mortgage,  or 
prosecuting  a  judgment  of  foreclosure." 

The  letter  of  the  foregoing  section  did  not  prevent  the 
plaintiff,  in  the  case  at  bar,  from  proceeding  with  his  fore- 
closure, as  he  was  not  "prosecuting  any  other  action,"  hav- 
ing already  obtained  his  judgment,  nor  was  he  "seeking  to 
obtain  execution,"  having  declined  to  take  out  execution. 
Keeping  in  view  the  principles  of  the  common  law,  in  re- 
spect to  the  remedies  of  a  mortgagee,  we  are  of  opinion 
that  the  statute  should  not,  by  construction,  be  extended 
further  than  its  terms  import.  Hence,  it  follows  that  a 
mortgagee  having  recovered  a  judgment  for  his  debt,  yet 
if  he  have  taken  out  no  execution,  he  may  proceed  to  fore- 
close his  mortgage.  He  cannot  levy  upon  the  mortgaged 
premises  (§  640),  and  the  issuing  of  an  execution  might  be 
entirely  fruitless.  There  is  nothing  in  the  statute,  or  the 
principles  of  the  common  law,  that  would  require  him  to 
have  an  execution  issued  and  returned  unsatisfied,  before 
he  can  foreclose  his  mortgage. 
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Not.  Term,       Per  Curiam.— ^he  jadgment  is  affirmed  with  5  per  cent 
^^^'      damages  and  costs. 
KiBBT  JC  Ristine^  for  the  appellants. 

W.  H.  MaUory^  for  the  appellees. 


T. 
ROBBDTB. 


Carson  t^.  Allen. 


Thunday, 
December  15. 


APPEAL  from  the  Shelby  Conrt  of  Common  Pleas. 

Per  Cbrtam.— This  ease  presents  no  question  other  than 
the  correctness  of  the  finding  on  the  evidence.  A  bill  of 
exceptions  sets  out  evidence,  but  contains  no  statement, 
as  required  by  rule  30,  that  "this  was  all  the  evidence 
given  in  the  cause." 

The  judgment  is  affirmed  with  costs. 

J.  Harrison^  for  the  appellant. 


mm*  t 


KiRBT  V.  RoBBiNS,  Assignee. 


Thunday, 
December  15. 


APPEAL  from  the  Decatur  Court  of  Common  Pleas. 

Per  Curiam^— In  this  case,  there  was  a  judgment  by  de- 
fault against  the  appellant,  who  was  the  defendant,  in  the 
Common  Pleas.  But  the  record  fails  to  show  that,  prior  to 
the  taking  of  the  appeal,  there  was  a  motion  in  that  Court 
to  set  aside  the  default.  Hence,  the  cause  is  not  properly 
before  us. 

We  have  repeatedly  decided  that  "where  a  judgment  is 
taken  by  default,  a  motion  to  set  aside  the  default  must 
precede  cm  appeal  to  this  Court"  Blair  v.  Davis,  9  Ind 
R.  236. — Harlan  v.  Edwards,  and  other  cases,  at  the  pre- 
sent term  (1). 
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The  appeal  is  dismisBed  with  oosta.           '  No^-  Tenn, 

J.  Oavin  and  O.  B.  JEbrdj  for  the  appellant,  ^Q^Q* 

J.  L.  Eetckam  and  L  Coffin^  for  the  appellee.  Buohaxak 


T. 
BX4JU>. 


(1)  ^fife,480. 


*  m%m  • 


Douglas  v.  The  Michigan  Road  Company. 
APPEAL  from  the  Clinton  Court  of  Common  Pleas.      J*«r«%, 

December  15. 

Per  Curiam, — In  this  case,  there  are  no  errors  assigned 
upon  the  record.  The  cause  is,  therefore,  not  properly  be- 
fore us.     The  appeal  must  be  dismissed. 

The  appeal  is  dismissed  with  costs. 


.  •  ■  »  ■ 


Buchanan  v.  Beard  and  Another. 
APPEAL  from  the  Eaward  Court  of  Common  Pleas.    Thunday, 

December  15. 

Per  Curiam. — Action  to  forceclose  a  mortgage.  The 
appellees  were  the  plaintiff  below,  and  the  appellant  was 
the  defendant. 

The  record  shows  that  on  the  seventh  day  of  the  April 
term  of  said  Court,  and  before  the  defendant  had  appeared 
to  the  action,  Murrey  and  Robinson^  attorneys  of  the  Courty 
as  friends  of  the  Court,  moved  to  dismiss  the  action  for 
the  want  of  a  sufficient  service  of  process;  but  the  Court 
overruled  the  motion,  and  the  said  attorneys  excepted. 

The  exception  thus  taken  is  not  available  in  this  Court, 
because  we  have  repeatedly  decided  that  an  attorney,  as 
amicus  curia^  has  no  right,  in  that  character,  to  except  to 
the  rulings  of  the  Court    Bust  v.  Conn^  13  Ind.  R.  257, 
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Not.  Tenn,   and  cases  there  cited*    See,  also,  Coombs  v.  The  New  Al- 

^^^^'      banyj  4*^.,  Railroad  Cb.,  at  the  present  term  (1). 
MVBSXH3K        As  this  is  the  only  point  made  by  the  appellant  in  his 
WassLOGK.  brief,  the  judgment  must  be  affirmed. 

The  judgment  is  affirmed  with  10  per  cent,  damages 
'  and  costs. 

C  D.' Murray  and  X  W.  Robinson^  for  the  appellant. 

(1)  Past, 


*  •  •»  * 


MuRDocK  V.  Wheelock  and  Another. 

Prior  to  the  act  of  1859,  the  Common  Fleas  had  not  jorisdiction,  except  in 
certain  special  cases,  where  the  amount  inrolyed  was  1,000  doUan,  or  ap- 
wards. 

^^g,  APPEAL  from  the  Cass  Court  of  Common  Pleas. 

Davison,  J. — The  appellees,  who  were  the  plaintiff, 
brought  an  action  against  Charles  B.  KnowUon  and  Afh 
drew  J,  Murdoch^  in  said  Court,  upon  their  assignments  of 
three  several  promissory  notes.  The  notes  were  executed 
by  one  l^mas  W.  Stevensorij  payable  to  the  said  KnowU 
ton,  who  assigned  them  to  Murdock,  who  assigned  them 
to  the  plaintiifs. 

The  complaint  avers  that  the  plaintiffs,  on  the  12th  of 
Novemberj  1855,  recovered  a  judgment  upon  the  notes,  in 
said  Court,  against  Stevenson,  for  884  doUars,  59  cents, 
and  costs,  &c.;  upon  which  an  execution  was  issued,  and 
by  the  sheriff  duly  returned,  ^'no  property  found  whereon 
to  levy."  It  is  averred  that  the  judgment  so  recovered  is 
wholly  unpaid;  that  at  the  time  the  notes  became  due,  the 
rate  of  exchange  on  New  York  was,  and  still  is,  5  dollars 
on  each  100  dollars,  which  they,  the  plaintiffs,  claim  of  the 
defendants;  and  that  for  charges  of  protest  upon  the  seve- 
ral notes,  and  for  costs  and  charges  expended  in  and  about 
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the  recovery  of  said  judgment,  they  have  paid  100  dollars,   Not.  Term, 
which  they  demand  of  the  defendants.     The  complaint      1859. 
concludes  thus:    "Wherefore  the  plaintiffs  demand  judg-    Mubdock 
ment  against  the  defendants  for  the  sum  of  1,000  dollars,  Whxblock. 
to  be  collected  without  relief,'*  &c. 

The  cause  was  submitted  to  the  Court,  who  found  for 
the  plaintiffs  958  dollars,  15  cents;  and,  having  refused  a 
new  trial,  rendered  judgment,  &c. 

The  point  mainly  relied  on  for  the  reversal  of  this  judg- 
ment, is,  that  the  sum  demanded  by  the  complaint  is  an 
amount  to  which  the  jurisdiction  of  the  Common  Pleas 
does  not  extend. 

An  "act  to  establish  Courts  of  Common  Pleas,"  &c.,  ap- 
proved May  14,  1852,  declares  that,  "  In  all  civil  actions, 
except  for  slander,  libel,  breach  of  marriage  contract,  ac- 
tion on  official  bond  of  any  state  or  county  officer,  and 
where  the  title  to  real  estate  shall  be  in  issue,  the  Court  of 
Common  Pleas  shall  have  concurrent  jurisdiction  with  the 
Circuit  Court,  when  the  sum  due  or  demanded,  or  the 
damages  claimed,  shall  not  exceed  1,000  dollars,  exclusive 
of  interest  and  cost.''    2  B.  S.  p.  18,  §  11. 

It  must  be  conceded  that  this  section,  as  it  stands,  al- 
lows the  jurisdiction  assumed  in  the  case  before  us.  But, 
subsequently,  on  the  first  of  Jv/ae^  1852,  an  act,  relative  to 
the  organization  of  Circuit  Courts,  was  passed,  whereby 
it  was  provided  that  that  Court  "shall  have  original,  exclu- 
sive jurisdiction  where  the  amount  involved  is  1,000  dol- 
lars or  upwards."    Jti,  p.  6,  §  5. 

We  have  decided  that  "this  provision  of  the  latter  act, 
being  utterly  repugnant  to  the  provision  of  the  Common 
Pleas  act^  giving  that  Court  jurisdiction  in  cases  where  the 
amount  was  1,000  dollars,  repealed  said  provision  of  the 
Common  Pleas  act."     Fisher  v.  Prewittj  7  Ind.  R.  519. 

In  that  case,  it  was  directly  held  "that  the  Courts  of 
Common  Pleas  have  no  jurisdiction  where  the  amount 
involved  is  1,000  dollars  or  upwards."  What,  then,  is  the 
amount  involved  in  the  case  at  bar?  The  plaintiffs,  in 
their  complaint,  claim  884  dollars,  the  amount  of  the  judg- 
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Nor.  Tenn,  meat  against  Stevenson;  also  5  per  cent,  on  that  jndg* 
•*'^^*  ment,  the  rate  of  exchange  on  New  Yorky  which  would  be 
HuBDoox  44  dollars;  and,  in  addition,  100  dollars,  paid  out  for  cost 
Whulock.  And  charges  in  and  about  the  recovery  of  said  judgment; 
making  an  aggregate  amount  of  1,028  dollars.  This,  at 
at  once,  shows  that  the  Common  Pleas  could  not,  right- 
fully, take  cognizance  of  the  case  before  it 

But  we  aie  referred  to  Collins  v.  Shaw^  8  Ind.  B.  516. 
There  the  sum  demanded  was  1,000  dollars.  A  copy  of 
the  note  sued  on  was  filed  with,  and  made  a  part  of,  the 
complaint.  It  was  for  1,911  dollars;  but  credits  were  en- 
tered upon  it,  which  reduced  the  amount  below  1,000  dol- 
lars. In  view  of  these  facts,  the  Court  held,  as  in  Fisher 
V.  PrewiUj  suproj  <' that  where  the  amount  involved  is  1,000 
dollars  or  upwards,  the  Common  Pleas  has  no  jurisdiction." 
But  that,  in  the  case  then  under  consideration,  the  note, 
with  its  credits,  being  a  part  of  the  complaint,  showed  that 
the  plaintiff  could  not  recover  as  much  as  1,000  dollars, 
and  the  damages  claimed  in  the  conclusion  did  not  enlarge 
the  claim. 

Thus,  it  will  be  seen,  that  Collins  v.  Shaw  is  not  an  au- 
thority in  point;  because  here  the  sum  demanded  in  the 
conclusion  of  the  complaint,  as  also  the  amount  involved 
in  the  action,  is  beyond  the  jurisdiction  of  the  Common 
Pleas. 

It  may  be  noted  that  since  the  above  cause  was  submit- 
ted in  this  Court,  §  11  of  the  Common  Pleas  act  has  been 
amended.     See  Acts  of  1859,  p.  93,  §  1. 

Per  Ouriam.-^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

L.  Chamberlinj  for  the  appellant. 

H.  P.  Biddle  and  B.  W,  Peters^  for  the  appellees. 
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Kellenberoer  v.  Foresman.  1859, 


A  written  instniment  acknowledging  an  amount  of  money  to  be  dae  on  settle-    -_     ^* 
ment  of  acoonnts,  bnt  subject,  on  a  contingency,  to  a  deduction,  draws  inter- 
est, under  our  statute,  upon  the  amount  remaining  after  tiie  deduction  has 
beenmade« 

As  a  general  rule  of  law,  the  landlord  is  not  bound  to  repair  without  a  special 
agreement,  but  the  tenant  is. 

While  either  party  is,  legally,  and  with  reasonable  ^diligenoe,  making  repairs, 
the  rent  stQl  runs  against  the  tenant. 

APPEAL  from  the  Tippecanoe  Circuit  Conrt.  |^^  16 

Perkins,  J. — Suit  by  Foresman  against  Kellenberger. 

The  complaint  contains  five  paragraphs. 

The  first  is  upon  a  written  lease  of  a  mill  at  800  dollars 
per  year.  Kellenberger  agrees  to  take  good  care  of  the 
mill  and  dam,  and  to  keep  them  in  repair,  and  to  clean  out 
the  races  and  keep  them  clean,  except  that  if  he  cleaned 
the  races  out  once  in  the  year  well,  he  was  not  to  be  com- 
pelled to  dean  them  a  second  time  just  before  the  expira- 
tion of  his  year. 

The  second  paragraph  is  upon  a  written  instrument, 
dated  May  1,  1854,  which  commences  thus:  ^'This  day 
settled  all  our  accounts  in  fuU  unto  this  date,  and  there 
renikined  due  from  Oeorge  Kellenberger  to  George  Fores^ 
man  426  dollars,  23  cents.  Probably  there  is  some  bad 
debts  standing  out  in  the  above  money.  If  any  should  be 
lost  in  collecting  them,  the  said  Foresman  is  to  bear  his 
part  of  the  loss,  that  is,  two-thirds  of  it.'' 

The  third  paragraph  is  for  use  and  occupation. 

The  fourth  is  for  damages  for  breach  of  the  agreement 
to  keep  the  mill  in  order. 

The  fifth  is  in  the  nature  of  the  common  counts  in  the 
former  system  of  pleading. 

The  defendant  answered  by  the  general  denial,  and  in 
paragraphs  setting  up  a  set-off,  and  a  counterclaim. 

Issues  of  fact  were  formed  and  tried,  and  the  plaintiff 
had  judgment. 

The  Court  instructed  the  jury  that  the  plaintiff  was  en- 
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Y. 

FOBSBlCiK. 


Nov.  Tenn,   titled  to  interest  upon  the  face  of  the  above-written  memo- 

__  "^  . .  * randum  of  settlement^  which  was  signed  by  both  parties, 

except  so  far  as  the  defendant  showed  that  it  Included  bad 
debts.     We  think  this  instruction  was  correct. 

The  statute  enacts  that  there  shall  be  interest  *'on 
money  due  on  any  instrument  in  writing,  or  on  settle- 
ment of  account"    1  R.  S.  p.  343. 

In  this  case,  the  money  is  admitted  to  be  due  by  a 
written  instrument,  and  upon  the  settlement  of  accounts. 
The  instrument  provides  for  a  deduction  to  the  amount 
that  the  consideration  may  fail)  and  on  that  amount  there 
should  be  no  interest. 

2.  The  Court  permitted  proof  of  the  condition  of  the 
races  at  the  time  of  the  expiration  of  the  l^ase.  There 
could  be  no  objection  to  this;  but  whether  that  condition 
would  subject  the  lessee  to  damages,  would  be  determined 
by  the  stipulations  in  the  lease,  and  the  fact  as  to  whether 
he  had  cleaned  them  well  once  before  within  the  year,  and, 
perhaps,  the  length  of  time  before  its  expiration. 

3.  The  defendant  offered  to  prove  that  the  wheel  of  the 
mill  <'was  so  rotten  that  it  could  not  be  repaired  except  by 
a  new  wheel,  and  that,  before  the  expiration  of  the  lease, 
the  plaintiff  took  possession  of  the  mill  and  made  a  new 
wheel,  and  so  occupied  the  mill  in  making  and  putting  up 
said  wheel  that  the  defendant  could  not  use  said  mill  for 
one  month  before  the  expiration  of  said  lease."  The  Court 
refused  the  evidence. 

We  do  not  see  what  good  the  evidence  could  have  done 
the  defendant.  It  would  seem  that  the  plaintiff  might 
well  have  desired  to  offer  it  as  a  ground  of  claim  upon 
the  defendant. 

As  a  general  proposition  of  law,  the  landlord  is  not 
bound  to  repcur  without  a  special  agreement,  while  it  is 
the  duty  of  the  tenant  to  keep  the  premises  in  repair. 
Taylor's  Land,  and  Ten.  208.— Moffat  v.  Smithy  4  Comst 
(N.  Y.)  126. 

There  was  no  special  agreement  to  keep  the  mill  in  re- 
pair, on  the  part  of  the  landlord,  in  this  case.  But  if  there 
had  been,  he  would  have  been  entitled  to  such  possession 
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of  the  mill  as  would  enable  him  to  make  the  repairs,  and   Nov.  Term, 
the  tenant  would  not  have  been  entitled  to  a  deduction  of      ^^^* 
rent  therefor.     So,  the  tenant,  while  himself  making  the     Cablisib 
repairs,  which  he  was  legally  liable  to  make,  would  not  be  The  eVahb- 
entitled  to  a  deduction  of  rent  for  the  time  consumed  in  bIhSo'd  Co. 
making  the  repairs.     We  do  not  see  how  the  tenant  was 
injured  by  the  making  of  repairs  by  his  landlord,  without 
which,  as  appears  by  the  record,  the  mill  could  not  have 
been  operated.     See,  as  to  eviction  of  tenant  by  landlord, 
and  the  consequent  suspension  of  rent,  Oilhooley  v.  Wash" 
ingion,  4  Comst.  (N.  Y.)  217;  Giles  v.  Comstock,  id.  270; 
and  Taylor's  Land,  and  Ten.,  p.  247. 

Per  Curiam. — The  judgment  is  affirmed  with  6  per  cent, 
damages  and  costs. 

X  M.  La  RuCy  for  the  appellant. 

W.  C  Wilson  and  O.  Oardner^  for  the  appellee. 


Carlisle  v.  Thb  Evansville,  Indianapolis,  and  Cleve- 
land Straight  Line  Railroad  Company. 

APPEAL  from  the  Marion  Circuit  Court.  fViday, 

Per  Curiam.— The  defense,  attempted  to  be  set  up,  was,  ^^^^  ^^' 
that  the  note  was  given  on  a  stock  subscription,  and  that 
certain  verbal  representations  were  made  by  the  agents  of 
the  company  preceding  said  subscription. 

This  question  has  been  settled.  Eakright  v.  The  2Jo- 
gansporty  Sfc-^  Railroad  Co.y  and  authorities  there  cited,  at 
thid  term  (1). 

The  judgment  is  affirmed  with  costs. 

L.  Barbour  and  J.  D.  Howlandj  for  the  appellant 

O.  H.  Smithy  for  the  appellees. 

(1)  Ante,  404. 


CASES  IN  THE  SUPREME  COURT 


Rodman  and  Others  .«•  Kellt. 
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Not.  Xonn, 

1869. 

Dxin.Br 

HEira>RioK8.       APPEAL  from  the  Boone  Circuit  Court 
jpy^  Per  OurianL — This  case  is  similar  to  one  between  the 

December  16.    same  parties  at  this  term  (1). 

The  judgment  is  afiirmed  with  costs. 

A.  J,  Boone^  for  the  appellants. 

T.  X  Casonj  for  the  appellee. 

(1)  Ante,  877. 


i»  » 


Druley  v.  Hendricks. 


Frtdatf, 

I/dOtlllbtF  16i 


APPEAL  from  the  Union  Court  of  Common  Pleas. 

Per  Curiam. — Suit  on  a  note.  Judgment  for  plaintiff 
Defendant  appeals. 

The  only  question  in  the  case  arises  upon  the  ruling  of 
the  Court,  in  setting  aside  certain  interrogatories  filed  by 
the  defendant.  The  interrogatories  were  properly  set  aside, 
not  being  relevant  to  the  matter  in  controversy.  The  an- 
swer was,  that  the  note  was  given  without  consideration. 
The  interrogatories  sought  to  elicit  proof  that  the  note 
was  given,  not  without  consideration,  but  in  considera* 
tion  of  a  horse  sold  and  delivered  by  the  plaintiff  to  an- 
other joint  maker  of  the  note,  before  the  making  thereof. 

The  judgment  is  afiirmed  with  5  per  cent,  damages  and 
costs. 

J.  jP.  Gardner^  for  the  appellant. 

J.  Yarycm  and  ^—  Bennett^  for  the  appellee. 
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Not*  ToiUy 

Nutter  v*  The  Junction  Railroad  Company.  1o09. 


NUTTRR 


The  appellM  miut  assign  cross  enors  If  he  seeks  to  hare  them  noticed  in  the    rj^j^  Jukc- 
l^>peUate  Court  tick  Bai]> 

Where  a  yerdict  of  a  jury  rests  in  calcnlationj  and  they  find  excessire  damages,     boai>  C!o. 
a  new  trial  may  be  granted,  if  asked  for,  for  snch  canse,  and  no  remittitnr 
ia  offered. 

APPEAL  from  the  Fayette  Circuit  Court.  ^^  le. 

Hanna,  J. — Nutter^  as  assignee  of  ChUly^  sued  the  defend- 
ants. 

The  first  paragraph  is  on  an  account;  the  second,  on  an 
account  stated. 

The  account  was  made  up  of  goods,  moneys,  &c.,  fur- 
nished to  laborers,  &c.,  on  the  second  division  of  the  road 
of  defendants. 

The  defendant  demurred,  but  we  cannot  pass  upon  that 
demuirer,  nor  upon  the  rulings  of  the  Court  in  reference 
to  various  questions  raised  by  the  defendants  during  the 
progress  of  the  trial,  for  the  reason  that  no  cross  errors  are 
assigned. 

The  defendants  answered  in  three  paragraphs — 

1.  A  denial. 

2.  Set-off. 

3.  That  the  indebtedness  accrued  to  Cutty  and  Nutter^ 
as  partners,  and  not  to  OuUy  individually. 

Reply  in  denial. 

Trial  by  jury,  verdict  and  judgment  for  plaintiff  for  500 
-  dollars,  over  a  motion  by  plaintiff  for  a  new  trial. 

It  appears  from  the  evidence  that  the  defendants,  previous 
to  the  first  of  February^  1854,  had  a  contract  with  Wgdon 
and  Chambers^  for  the  construction  of  the  second  division 
of  said  road;  about  that  date,  in  consequence  of  the  dis- 
satisfaction of  laborers  and  others,  an  arrangement  was 
made  by  which  the  company,  through  agents,  was  to  pay 
the  laborers  and  others  for  work  thereafter  done,  and  ma- 
terials, &c.,  furnished;  but  whether  the  contractors  surren- 
dered, and  the  company  assumed  absolute  control,  is,  by 
the  evidence,  a  controverted  point     CuUy^  who  was  intro- 
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Not.  Tenn,  duced  as  a  witness,  testified  that  Woods^  the  president  and 
•^^^*  acting  superintendant  of  the  road,  agreed  that  the  defend- 
KuTTBR  ants  should  pay,  and  that  the  defendants  did  pay,  him 
Thb  Jukc-  2,900  dollars,  dae  said  OMy  from  said  contractors  on  the 
"oId^cS"  ^^^  ^f  February,  1854.  To  this  point,  much  of  the  vol- 
uminous tetitimony  is  directed. 

We  are  not  able  to  perceive  how  the  jury,  under  the  evi- 
dence, could  find  for  the  plaintiff  the  sum  which  was  found. 
If  anything  should  have  been  found,  a  point  we  do  not  ex- 
press any  opinion  about,  in  view  of  the  fact  that  another 
trial  must  be  had,  it  was  certainly  a  much  larger  sum  than 
that  named  in  the  verdict,  even  if  the  debt  of  Higdon  and 
Chambers  accrued  previous  to  February  1,  should  have  been 
excluded.  Whether  that  should  be  included  or  not  in  the 
charge  against  the  company,  is  a  question  of  fact  proper 
for  the  jury  hereafter  to  pass  upon. 

The  claim  of  OuUy  accrued  subsequent  to  February  1, 
is  9,404  dollars,  which  he  swears  to,  and  concerning  which 
the  directors,  agents,  and  attorneys  of  the  company^  who 
were  introduced  by  the  defendants  as  witnesses,  indirectly 
admit  there  was  no  controversy,  by  their  testimony,  to  the 
effect  that,  in  attempts  to  arrange  the  whole  accounts,  the 
matter  in  controversy  was  the  fact  whether  the  company 
were  to  pay  the  debt  of  EBgdon  Sf  Co.  to  OuUy  prior  to 
February  1, 1854. 

The  payments,  according  to  the  evidence  of  CuUy,  were 
about  7,000  dollars.  Chambers^  another  witness,  makes  the 
amount  less  than  that;  and  Leach,  the  secretary  of  the 
company,  states  the  credits  within  his  knowledge  at  a  still 
greatly  less  sum. 

After  the  first  of  February,  it  appears  from  the  evidence 
that  neither  Higdon  nor  Chambers^  the  contractors,  gave 
the  work  their  personal  attention;  but  that  one  Byram  re- 
ceived and  paid  out  the  money  due  on  estimates,  as  the 
agent  of  the  contractors  and  the  company,  as  he  states; 
and  one  Chambers  kept,  in  the  name  of  the  said  contract- 
ors, the  accounts  and  books  in  regard  to  work  done,  mate- 
rials, &c.,  furnished,  and  payments  made.  Whether  he 
acted  as  a  clerk  and  agent  of  the  company,  or  in  that  ca- 
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pacity  for  the  contraetors,  is  a  disputed  question.     He   Hot.  Tmn, 
states  that  he  was  employed  by,  and  acted  for,  the  com-       JSw* 
pany.     Members  of  the  board,  &c.,  state  that  he  was  not  Fowumtsx 
in  the  employ  of  the  company;  but  tiiat  the  company  paid    xu  Bvv- 
him  as  any  other  person  in  the  employ  of  the  contractors  MiuiBum 
was  pakL  Baiuu>'d  Co. 

One  paragraph  of  the  complaint  was  based  upon  a  bal- 
ance of  account  struck  by  this  witness  and  Oulfyj  a  state* 
ment  or  certificate  of  which  he  gave  in  writing,  at  the  close 
of  the  business  in  Augustj  1854,  which  showed  6,178  dol- 
lars, 30  cents  due  Ck^lly  at  that  time.  We  have  not  been 
able  to  see  that  errors  in  this  statement,  at  the  time  it  was 
made,  or  payments  afterwards  made,  were  proved  to  an 
amount  sufficient  to  reduce  it  near  so  low  as  the  sum  for 
which  the  verdict  was  returned,  even  if  it  was  at  all  taken 
as  a  basis  for  any  of  the  calculations  made  by  the  jury. 

This  case,  we  think,  falls  clearly  within  the  rule  in  refer- 
ence to  those  in  which  we  will  revise  the  finding  on  ques- 
tions of  fact. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

X  &  Reid  and  &  Herony  for  the  appellants. 

&  W.  Parker  and  X  C.  McbUosh^  for  the  appellees. 


I*  I. 


Forrester  v.  The  Buffalo  and  Mississippi  Railroad 

Company. 

APPEAL  from  the  Laparte  Circuit  Court  f^ridm. 

Per  Curiam^ — This  was  a  proceeding  instituted  in  Mpf 
1851,  before  a  justice  of  the  peace,  by  said  railroad  com- 
pany, under  their  charter,  to  condemn  the  right  of  way  for 
one  mile,  through  the  land  of  the  appellant,  who  was  the 
defendant.  See  Local  Acts,  1835,  p.  16,  §  17.  The  jus- 
tice gave  judgment  for  the  company,  and  the  defendant 
prosecuted  a  writ  of  ceriiararij  whereby  the 
Vol.  XIIL— 31 
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F6B8Y 

T. 
SXJTOK. 


Nor.  Tenn,  and  judgment  before  the  justice  were  removed  to  the  hor 
1859.     p^yrte  Circuit  Court     See  R,  S.  1843,  p.  893. 

A  bill  of  exceptions  taken  by  the  defendant,  shows  that, 
upon  the  calling  pf  the  cause  in  the  Circuit  Court,  the 
company  moved  to  dismiss  the  certiorari^  and  that  the 
Court  sustained  the  motion.  But  the  ground  upon  which 
the  motion  was  sustained  is  not  shown.  Hence,  the  action 
of  the  Court,  upon  the  motion,  cannot  be  assigned  for 
error  in  this  Court,  and  the  judgment  must,  therefore,  be 
affirmed. 

The  judgment  is  affirmed  with  costs. 

A.  L.  Osbom^  for  the  appellant 


'«'^#^» 


FoRST  V.  Elston  and  Another. 

Bepagnancj  of  aUegadoiu  is  not  a  groand  of  demoirer  under  the  code. 
QucBre,  whether  it  can  be  pioyed  bj  parol  that  a  place  at  which  a  note  is  paya- 
ble, is  a  bank,  though  not  so  described  in  the  note. 


Deotmberl^, 


APPEAL  from  the  Mowtgomery  Court  of  Common 
Pleas. 

Perkins,  Jw — Action  upon  a  promissory  note  payable  at 
the  office  of  Elsion  and  Lane.  The  complaint  avers  that 
the  office  of  Elston  and  Lane  was  a  private  banking  office 
of  discount  and  deposit,  and  known  to  be  so  by  the  mak- 
ers of  the  note  and  the  public  generally. 

The  defendants  demurred  to  the  complaint,  the  demur- 
rer  was  overruled,  the  defendants  refused  to  answer  over, 
and  judgment  was  rendered  against  them  for  the  amount 
of  the  note. 

They  appeal  to  this  Court,  and  contend  that  the  demur* 
rer  should  have  been  sustained,  on  the  ground  that  the 
note  does  not  express  that  the  office  of  Elston  and  Lane 
is  a  bank;  that  an  office  is  not  a  bank;  that  it  cannot  be 
shown  by  parol  evidence  to  be  a  bank;  and,  hence,  that 
the  averment  in  the  complaint,  that  said  office  is  a  bank 
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is  repugnant  to  tlie  legal  effect  of  the  instrument  sued  on,   ^o^-  Term. 
and,  for  that  reason,  bad.  •*^^^* 

Admit  all  this  to  be  true,  still  the  objection  could  not  be     Watbbs 
reached  by  a  demurrer  to  the  complaint,  because  repug-  Saxmamu. 
nancy  of  allegations  is  not  a  cause  of  demurrer;  and  with- 
out the  allegation  objected  to  in  this  case,  the  complaint 
contained  facts  sufficient  to  constitute  a  good  cause  of 
action. 

The  defendant  might  have  raised  the  question  of  repug- 
nancy by  a  motion  to  strike  out  the  allegation  objected  to, 
and  saved  the  objection  by  exception.  Having  done  so,  if 
it  turned  out  on  the  trial  that  the  question  presented  was 
mateAal,  it  could  be  examined  on  appeal.  It  could  become 
material  only  in  the  event  that  a  set-off  or  failure  of  con- 
sideration or  the  like,  should  be  set  up  in  defense  against 
the  payee,  where  the  suit  was  by  an  indorsee.  See  Davis 
T.  McAlpiney  10  Ind.  R.  137. 

From  what  has  been  said,  it  will  be  manifest  that  it  is 
not  necessary  to  decide  in  this  case,  whether  an  office 
named  in  a  note  can  be  shown  by  parol  to  be  a  bank  or 
not,  and  we  do  not  decide  the  point. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

L  Naylor^  for  the  appellant. 

&  C.  Willsan  and  J.  E.  McDonald^  for  the  appellees. 


m  *mm  » 


Waters  v.  Saltmarsh. 

APPEAL  from  the  Dearborn  Court  of  Common  Picas.  ^^Hilay, 
Per  Curiam. — Action  by  Saltmarsh  against  Waters^  to 

recover  the  value  of  thirty  ounces  of  gold  dust,  deposited 

by  the  plaintiff  with  the  defendant,  in  California^  in  the 

year  1850. 

Answer  in  denial;  also,  the  statutes  of  limitations  of 

CaUformOj  and  of  this  state. 
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Not.  Tenn,       Replication;  trial;  verdict  and  judgment  for  the  plain- 

^^^*      tifl^  over  a  motion  for  a  new  trial. 
QiiABSTH        Several  errors  are  assigned,  relating  to  the  charges  given 
GsBiniLL.    and  refused,  and  the  ruling  of  the  Court  on  the  motion  for 
a  new  trial. 

A  bill  of  exceptions  was  filed,  which  set  out  the  evidence 
offered  in  the  cause;  but  it  does  not,  in  compliance  wifch 
rule  30,  state  that  "this  was  all  the  evidence  given  in  the 
cause."  This  statement,  in  the  language  of  the  rale,  is 
"technical  and  indispensable  to  repel  the  presumption 
of  other  evidence."  Vide  Beard  v.  2%e  First  Pretbuteriam 
Omrck  of  Peru,  10  Ind.  R.  568. 

In  this  particular  case,  it  is  appazent,  from  the  bill  of 
exceptions  itself,  that  there  was  evidence  not  contained  in 
it,  as  it  states  that  "  the  defendant  ofieied  in  evidence  the 
statute  of  limitations  in  the  revised  statutes  of  Califorma 
for  the  years  1850  and  1853."  No  such  statutes  are  set 
out,  or  in  any  manner  contained,  in  the  bill  of  exceptions. 

The  evidence  not  being  before  us,  we  must  presume 
that  the  charges  refused,  if  abstractly  correct,  were  not  i^ 
plicable  to  the  case  made  by  the  evidence.  We  do  not 
perceive  that  the  charges  given  are  enoneous,  as  apjdied 
to  any  case  that  might  have  been  made  by  the  evidence 
under  the  issues. 

For  the  same  reason,  we  must  presume  that  the  motion 
for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

8,  &  Hardtngj  for  the  appellant 

P.  L.  Spooner,  for  the  appellee. 


.  ■♦» 


GiLBRETH   V.    GrEWELL. 

Where  s  oontnct  of  nle  of  land  prorided  "tiiat  if  definilt  slMMild  be  iBAde  in 
fulfilling  way  part  of  the  contract  on  tbe  put  of  the  psrcbaaer,  the  eeUer 
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miglit  legard  the  contract  m  forfeited,  tad  re-Mll  liie  la&d ;"  it  was  heU,  that  Not.  Tenn, 
the  forfeiture  of  the  contract  did  not  exempt  the  seller^  if  he  enforced  the        1859. 
forfeiture,  from  acoonnting  to  the  purchaser  for  payments  made,  oyer  and 


abore  damages  accruing  from  the  breach  of  the  agreement,  to  the  seller.  ^    '^^ 

APPEAL  from  the  Gfrant  arctdt  Court 

WoRDEN,  J. — This  was  an  action  brought  by  the  ap-  ^^2L- 16 
pellee  against  the  appellant,  to  recover,  amongst  other 
things,  money  paid  by  the  plaintiff  to  the  defendant  on  a 
contract  for  the  sale  of  land.  It  appears,  that  in  Augusij 
1855,  the  plaintiff  and  defendant  entered  into  a  written 
agreement,  by  which  the  defendant  agreed  to  sell  to  the 
plaintiff  certain  land  therein  described,  for  a  price  therein 
stipulated,  217  dollars  of  which  was  paid  down,  the  remain- 
ing portion  to  be  paid  thereafter;  and  it  was  stipulated  in 
the  agreement,  ^Hhat  if  default  should  be  made  in  fulfilling 
the  agreement,  or  any  part  thereof,  on  the  part  of  Chewett, 
then,  and  in  such  case,  CfUbreth  should  be  at  liberty  to 
consider  the  contract  as  forfeited  and  annulled,  and  to  dis- 
pose of  the  land  to  any  other  person  in  the  same  manner 
as  if  the  contract  had  never  been  made."  The  plaintiff 
took  possession  of  the  land,  and  occupied  it  about  a  year, 
when,  an  installment  of  the  purchaseomoney  being  due  and 
unpaid,  the  defendant  took  possession,  and  notified  the 
plaintiff  not  to  put  in  or  sow  wheat,  for  if -he  did,  the  de- 
fendant would  reap  it» 

The  complaint  sets  up  some  other  matters,  and  claims 
some  other  relief  than  the  recovery  of  the  money  thus  paid, 
but  we  deem  it  unnecessary  to  further  notice  it  Trial  by 
a  jury,  verdict  and  judgment  for  the  plaintiff;  motions  for  a 
new  trial,  and  in  arrest  of  judgment,  being  overruled. 

The  appellant  makes  two  points  in  his  brief  for  the  re- 
versal of  the  judgment 

First  That  the  judgment  should  have  been  arrested; 
and, 

Second.  That  a  new  trial  should  have  been  granted  on 
the  merits. 

It  is  insisted,  as  a  reason  for  the  arrest  of  judgment,  that 
there  is  a  misjoinder  of  matters  of  tort  and  of  contract  in 
the  complaint     If  this  be  true,  in  point  of  fact,  even  had 
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Not.  Term,   the  complaint  been  demurred  to  on  this  ground,  and  the 
_______  demurrer  improperly  overruled,  we  could  not  reverse  the 

GiLBSBTH  judgment.  Section  62  of  the  code  provides  that  "no  judg* 
Gbbwbix.  ment  shall  ever  be  reversed  for  any  error  committed  in  sus- 
taining or  overruling  a  demurrer  for  a  misjoinder  of  causes 
of  action," 

In  reference  to  the  second  point,  it  is  insisted  that  the 
contract  should  be  construed  to  mean  that,  upon  d^ault 
in  the  performance  of  the  contract  by  Gretoellj  the  217 
dollars  paid  by  him  thereon,  should  be  forfeited,  or  deemed 
as  liquidated  damages.  We  do  not,  however,  think  the 
contract  will  bear  such  interpretation.  The  contract 
would  probably  hold  GretoeU  to  a  strict  performance  in 
point  of  time,  or  in  default,  give  GUbreth  the  option  to 
consider  it  rescinded;  but  we  do  not  think  it  gives  Oilr 
brethj  upon  a  failure  by  Grewell  to  pay  an  installment  on 
the  day  when  it  became  due,  the  right  to  rescind  the  con- 
tract and  keep  not  only  the  land,  but  all  that  had  been 
paid  on  it. 

From  the  evidence  in  the  case  it  is  apparent  that,  upon 
the  failure  of  Cfrewell  to  pay  the  installment  that  was  due, 
GUbreih  treated  the  contract  as  rescinded.  In  such  case 
he  would  be  liable  to  Cfrewell  for  whatever  he  had  paid 
on  the  contraet,  subject,  perhaps,  to  the  damages,  if  any, 
which  he  may  have  sustained  by  OreweWs  non-perform- 
ance. 

It  is  thoroughly  settled  in  Indiana  that,  where  one  party 
to  an  entire  special  contract  has  not  complied  with  its 
terms,  but  professing  to  act  under  it,  has  done  for,  or  de- 
livered  to,  the  other  party,  something  of  value  to  him, 
which  he  has  accepted,  the  party  who  has  been  thus  bene- 
•  fited  by  the  labor  or  property  of  another,  shall  be  responsi- 
ble on  an  implied  promise  arising  from  the  circumstances, 
to  the  extent  of  the  value  received  by  him.  Wheatiy  v. 
MUcally  5  Ind.  R.  142,  and  cases  there  cited.  Fide,  also, 
WolcoU  V.  Yeagerj  11  Ind.  R.  84. 

We  see  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 
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Per  Ouriam. — The  judgment  is  affirmed  with  6  per  cent  Not.  Tenn, 
damages  and  costs*  loo9. 

^  J.  Braumlee  and  S.  &  KeUey^  for  the  appellant  Oiub 

A.  Steele^  EL  D.  Thompson^  and  il£  L.  Marshy  for  the  Qui^oh. 
appellee. 


■  •  »  »  » 


Giles,  t;.  Gullion. 

Where  »  demurrer  is  sastalned  to  an  answer,  the  Court,  if  the  defendant  does 

not  ask  leaye  to  amend,  mmj  proceed  to  judgment  for  the  plaintiff. 
The  case  of  Strong  t.  CUm,  IS  Ind.  B.  37,  affirmed. 

APPEAL  from  the  Howard  Comi;  of  Common  Pleas-    fWiw, 
W0RDEN9  Jd — Suit  by  CftUlum  against  CfileSj  on  a  pro* 
missory  note  for  150  dollars,  made  by  Cfiles  to  one  Beeder^ 
and  by  Reeder  indorsed  to  the  plaintiff. 

Answer  that  the  note  was  given  for  a  part  of  the  pur- 
chase-money for  certain  real  estate  purchased  by  the  de-  ^ 
fendant  from  one  George  Sarg€tsery  who  had  purchased 
the  same  from  Reeder;  that  at  the  time  of  the  purchase 
from  Sargaser,  he  was  still  indebted  to  Reeder^  his  vendor,  * 

for  the  purchase-money  for  said  land,  and  the  defendant 
assumed  Sargaset^s  indebtedness  to  Reeder^  and  gave  his 
own  notes,  one  of  which  is  the  foundation  of  this  suit, 
there  being  another  note  given  as  above  for  50  dollars,  to 
fall  due  hereafter;  that  at  the  time  of  Sargaser^s  purchase 
from  Reeder^  Reeder  and  vdfe  (she  then  being  under 
twenty-one  years  of  age,  and  her  father,  who  was  living . 
at  the  time,  not  consenting  to  said  conveyance  in  manner 
and  form  as  contemplated  by  law,)  joined  and  conveyed 
said  land  to  Sargctser^  but  said  wife,  being  a  minor,  neither 
did  nor  could  release  her  right  of  dower  in  the  premises; 
that  Sargaser  and  wife  conveyed  the  premises  to  defend- 
ant for  1,200  dollars,  all  of  which  has  been  paid  except 
the  two  notes  above  mentioned;  that  at  the  time  of  de* 
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KoT.  Toim,   fendant's  purchase,  Mrs.  Reeder  had  a  contingent  right  of 
^^^*      dower  in  the  premises,  of  which  the  defendant,  at  the 
Giuis       time,  was  entirely  ignorant;  that  Mrs.  Reeder  has  since 
QvuAw.     arrived  at  majority,  and  the  defendant  has  purchased  in 
from  her  and  extinguished  her  right  of  dower  in  the  prem- 
ises, at  and  for  the  sum  of  100  dollars,  paid  to  her  by  de- 
fendant, and  that  she  has  released  to  him  all  her  right  and 
title  in  the  premises;  wherefore,  the  consideration  of  the 
note  has  failed  to  the  extent  of  100  dollars,  &c. 

A  demurrer  was  sustained  to  this  answer;  and  on  the 
defendant's  faiUng  and  refusing,  to  make  further  answer, 
final  judgment  was  rendered  for  the  plaintiff  for  the 
atnount  of  the  note  and  interest. 

Two  points  are  made  by  counsel  for  the  appellant — 

1.  That  the  Court  erred  in  sustaining  the  demurrer  to 
the  answer. 

2.  That  the  Court  erred  in  rendering  judgment  against 
the  defendant  below,  on  sustaining  the  demurrer,  without 
the  defendant,  by  rule,  being  required  to  plead  over. 

Without  stopping  to  inquire  whether  the  answer  would 
be  otherwise  valid,  there  is  one  point  that  is  fatal  to  it 
The  note  sued  on  bears  date  in  Jawuaryj  1852.  The  con- 
veyances mentioned  must  have  been  executed  at  or  before 
that  time.  There  is  no  allegation  of  Reedet^s  death,  and, 
*  for  aught  that  appears,  he  is  still  living.    It  has  already 

been  determined  that,  in  estates  aliened  by  the  husband 
previously  to  the  taking  effect  of  the  revised  code  of  18S2 
(May  6, 1853),  a  mairied  woman  has  no  right  of  dower, 
or  other  interest,  in  the  land,  unless  the  right  was  made 
consummate  by  the  death  of  the  husband  before  the  taking 
effect  of  the  code.     Vide  Strong'  v.  Clenij  12  Ind.  R.  37. 

Thus  it  appears  that  Mrs.  Reeder  had  no  dower  or  other 
interest  in  the  land  which  could  have  been  an  incumbrance, 
and,  consequently,  there  was  nothing  for  the  defendant  to 
purchase  in,  in  order  to  make  his  title  perfect. 

The  demurrer  was  correctly  sustained. 

We  are  of  opinion  that  the  second  point  is  not  weU 
taken.  We  are  referred  to  §  382  of  the  code.  That  pro- 
vides that  ^Hhe  judgment  upon  overruling  a  demurrer, 
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shall  be  that  the  party  shall  plead  over/'  &c.    This  provi-   ^<>^-  Term, 
sion  has  no  application  to  the  case  before  us,  because  here       ^^Q* 
the  demfmrer  was  sustained,  not  overruled.    We  think  that  Tbs  Cihcik- 
tipon  a  demurrer  to  an  answer  being  sustained,  if  the  de-  suxlr&v  do. 
fendant  wish  to  amend,  he  should  ask  and  obtain  leave  to    qaJtsbt 
do  so;  and  if  he  fail  and  refuse  to  make  such  amendment, 
it  is  entirely  correct  to  render  final  judgment  against  him, 
without  any  rule  against  him  to  make  such  amendment, 
or  answer  over,  as  was  done  in  this  case. 

Per  Curiam. — The  judgment  is  aflSrmed  with  5  per  cent, 
damages  and  costs. 

N,  JR.  Lindsay  and  T.  J.  Harrison^  for  the  appellant. 

J.  Gfreen^  for  the  appellee. 


Murphy  v.  Evans. 
APPEAL  from  the  Tippecanoe  Cpurt  of  Common  Pleas.  Fndt^, 

DaonBibtT  16 

Per  Curiam. — In  this  case,  there  is  no  brief  filed,  point- 
ing out  any  supposed  errors  in  the  ruling  of  the  Court  be- 
low; wherefore,  the  judgment  must  be  affirmed. 

The  judgment  is  affirmed  with  costs. 

E.  A.  Oreenhe  and  -**—  MaUler^  for  the  appellant. 

R.  C.  Chregory^  for  the  appellee. 


I  m  • 


Thb  Cincinnati  and  Chicago  Railroad  Company  v. 

Calvert.  ' 

APPEAL  from  the  Madison  Circuit  Court  Friday, 

Per  Curiam. — Suit  by  the  appellee  against  the  appel- 
lants, and  judgment  by  default  The  record  recites  that  it 
was  proven  to  the  satisfaction  of  the  Court,  that  process 
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KoT.  Tenn,   had  been  duly  served  on  the  defendants,  but  contains  no 
^^9'      copy  of  the  summons  on  return.     This  was  insufficient; 
Thb  Kbw    The  New  Albany,  ^e.j  Railroad  Co.  v.  WeUhj  9  Ind.  R. 
BAzufco'p  Ck>!  479.     But  no  motion  was  made^  or  other  steps  taken,  in 
^'         the  Court  below,  to  set  aside  the  judgment     This  was  ne- 
cessary in. order  to  entitle  the  appellants  to  bring  the  case 
to  this  Court.  Harlan  v.  Edwards^  at  the  present  term  (1). 
The  appeal  is  dismissed  with  costs. 
W.  Z.  Stuartj  for  the  appellants.    . 


COXBS. 


(1)  Ante,  430. 


m   . 


The  New  Albany  and  Salem  Railroad  Company  i;. 

Combs. 


Fridcuf, 
December  l^. 


It  aeems  that  it  is  in  the  discretion  of  the  Court  to  permit,  or  to  refoae  to  pei> 

mit,  an  attorney  to  withdraw  hi«  appearance  in  a  caoBe. 
A  fnll  appearance  waiyes  defects  in  process ;  bat  a  limited  one,  for  the  purpose 

of  making  objections,  does  not 

APPEAL  from  ihe  Owen  Circuit  Conrt 

WoRDEN,  J. — Combs  sued  the  company  before  a  justice 
of  the  peace,  for  killing  stock,  and  had  judgment  by  de- 
fault. The  company  appealed  to  the  Circuit  Court,  where 
the  plaintiff  also  had  judgment.  The  cause  is  brought 
here  on  a  bill  of  exceptions  only,  under  the  provisions  of 
§  347  of  the  code. 

The  bill  shows  that  on  the  third  day  of  the  term,  the 
company,  by  their  attorney,  as  a  friend  to  the  Court, 
<' moved  to  dismiss  the  cause  for  the  want  of  sufficient 
return  of  service  upon  the  defendants  in  the  Court  below; 
whereupon  the  plaintiff,  by  his  attorney,  moved  the  Court 
for  a  rule  against  the  constable,  to  amend  his  return  to  the 
summons  in  this  cause  in  the  Court  below,  which  motion 
of  the  plaintiff  was  sustained,  and  the  said  rule  was  en- 
tered; that  before  the  constable's  return  was  amended,  the 
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said  defendants  moved  the  Court  to  dismiss  this  cause  for   Not.  Tenn, 
a  misjoinder  of  causes  of  action;  that  before  the  condn-       ^^^' 
sion  of  the  argument,  or  the  decision  of  the  Court  upon    Thb  Nbw 
said  motion,  the  defendants  withdrew  said  motion,  and  Railbo'd  Co! 
moved  the  Court  for  leave  to  withdraw  the  appearance  of      qJ^^ib 
said  defendants  to  said  cause,  which  motion  was  over- 
ruled,''  &c.     The   Court  thereupon  set    aside   the  rule 
against  the  constable,  on  the  ground  that  the  appearance 
of  the  defendants  waived  all  irregularities  in  the  return  of 
service,  &c. 

These  rulings  were  duly  excepted  to. 

There  are  but  two  errors  assigned,  which  are  as  follows: 

"  The  Court  erred  in  dismissing  the  rule  against  the  con- 
stable. 

"  The  Court  erred  in  ruling  that  the  appearance  cured 
all  defects  and  irregularities.'' 

It  will  be  observed  that  the  ruling  of  the  Court  in  refus- 
ing to  permit  the  defendants  to  withdraw  their  appearance, 
is  not  assigned  for  error,  but  had  it  been,  it  would  proba- 
bly have  been  unavailing,  as  this  would  seem  to  be  a  mat- 
ter resting  entirely  in  the  discretion  of  the  Court  below. 

The  first  motion  made,  viz.,  to  dismiss  the  cause  for  the 
want  of  a  sufficient  return  of  service  of  process,  was  not 
passed  upon  by  the  Court.  Had  this  motion  been  impro- 
perly overruled,  the  defendants  could  have  availed  them- 
selves, by  exception,  of  the  error.  An  appearance  for  the 
purpose  of  such  motion,  does  not  require  or  involve  an 
appearance  to  the  action.  In  such  case,  a  party  may  ex- 
cept in  his  character  of  a  suitor,  and  not  as  andciis  curiiB. 
Bust  V.  Ccmnj  12  Ind.  R.  257,  and  cases  there  cited*  While 
this  motion  was  pending,  awaiting  such  amendment  as 
might  be  made  to  the  return,  the  defendants  moved  to 
dismiss  the  cause  for  a  misjoinder  of  causes  of  action. 
This  motion  could  not  be  made  without  appearance  to 
the  action,  and  such  appearance  and  motion  waived  all 
defects  in  the  process.     Ind.  Dig.  126. 

When  an  appearance  was  thus  entered,  the  rule  against 
the  constable  was  of  no  consequence  whatever,  and  there 
was  no  error  committed  in  setting  it  aside. 
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Not.  Term,       Per  Ouriatiu — The  judgment  is  affirmed  with  10  per  cent. 

^^^'      damages  and  costs. 
Chjlvpuk        W.  O.  Cooper y  for  thfe  appellants. 

W.  M.  Franklin^  for  the  appellee. 


T. 

Chahdubb. 


.  •  »  •    » 


13    43Bi 
145      50 


Chandler  t;.  Chandler* 


A  party  for  whom  a  judgment  is  rendered,  may,  it  seems,  in  some  cases,  be 

taxed  with  the  costs. 
Alimony  may  be  granted  to  the  wife  as  incident  to  a  judgment  for  a  dirorea  m 

fiiTor  of  the  hnsband;  bat  sndi  an  allowance  will  not  be  made,  unasked. 
The  Court  cannot,  in  a  divorce  case,  appoint  an  attorney  for  an  adult  om^pos 

mentis  party  to  a  suit,  against  the  consent  of  such  party,  and  tax  a  fee  for 

such  attorney  with  costs. 


Saturday, 
Deceniher  17. 


APPEAL  from  the  Blackford  Circuit  Court. 

Perkins,  J. — Suit  by  Janson  Chandler^  against  his  wife, 
Mary,  for  a  divorce. 

Publication  was  duly  made  against  the  wife,  as  a  non- 
resident. 

When  the  cause  was  called,  the  plaintiff  proved  publi- 
cation, and  asked  to  have  a  default  taken  against  the  de- 
fendant, but  it  was  not  allowed. 

He  then  asked  leave  to  prove  the  allegations  in  his  com- 
plaint; but  it  was  refused. 

The  prosecuting  attorney  appeared  to  resist  the  divoioe. 

The  Court,  of  its  own  motion,  appointed  WaUer  Mardk, 
Esq.,  to  assist  him. 

The  cause  was  continued  to  a  special  term.  At  that 
term  an  answer  was  filed  by  the  attorneys  for  the  defend- 
ant, the  cause  was  tried,  the  divorce  was  granted,  says  the 
record,  to  the  plaintiff,  but  at  his  costs,  and  alimony,  to  the 
amount  of  500  dollars,  was  ordered  to  be  paid  to  the  de- 
fendant, and  a  fee  of  20  dollars  to  Mr.  March.  The  de- 
fendant did  not  appear  at  the  trial,  did  not  wish  to  have 
the  suit  defended,  and,  by  letter,  disclaimed  the  appear- 
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ance  o[  the  counsel  appointed  by  the  Court  as  meddlesome   ^ot.  Term, 
interferenoe.  •''^^' 

The  husband  was  proved  to  be  wofth  1,600  dollars,  and    Chakduui 
the  alimony  allowed,  as  we  have  seen,  was  500  doUars.         Chaxvlmm, 

The  only  cause  for  a  divorce,  as  shown  by  the  record, 
^was  abandonmcDt  of  the  husband  by  the  wife.  Such  is  a 
snfEcient  statement  of  the  facts. 

According  to  the  case  of  Rourke  v.  RourkBy  8  Ind.  R. 
427,  the  alimony  allowed  in  this  case  was  unreasonably 
l^rge. 

As  to  the  costs,  it  seems  that  a  judgment  may,  in  some 
cases,  be  rendered  in  favor  of  a  party  on  condition  that  he 
pays  the  costs.     Perk.  Pr.  367. 

In  Stafford  v.  Stafford,  9  Ind.  R.  162,  it  is  left  undecided 
whether,  under  §  19,2  R.  8.  p.  237,  alimony  can  be  decreed 
to  the  wife,  as  incident  to  a  divorce  granted  to  the  husband, 
but  the  Court  incline  to  the  opinion  that  such  a  decree  may 
be  made,  either  under  the  statute,  or,  by  virtue  of  the  gene- 
ral equity  powers  of  the  Court. 

But  the  question  here  presented  is,  whether  the  Court 
should  make  such  allowance  where  it  is  neither  asked  nor 
desired;  and  we  think  it  should  not.  Nor  do  we  think  it 
was  in  the  power  of  the  Court  to  thrust  into  the  case  an 
attorney  for  a  party,  against  the  wish  of  such  party,  being 
an  adult,  compos  mentis  person,  and  to  tax  a  party  with  a 
compensation  for  his  services. 

The  law  has  made  provision  that  the  {»osecoting  attor- 
ney shall  appear  and  see  that  proceedings  in  certain  divorce 
cases  are  conformable  to  law,  where  there  is  no  appearance 
by  the  defendant;  and  has  empowered  the  Court  to  make 
an  allowance,  in  certain  cases,  to  a  party  asking  it,  who 
does  appear  to  aid  in  the  conduct  of  the  cause,  by  sneh 
party.  See  Hart  v.  Hart^  11  Ind.  R.  384.  And  it  is  well 
that  the  Court  is  vigilant  in  these  cases,  in  holding  plain- 
tifi  to  the  requirements  of  the  statute. 

But  by  what  authority  does  the  Court,  in  cases  of  adult 
persons  legally  notified  of  the  pendency  of  suits,  and  who 
are  capable  of  managing  their  own  ajSairs,  go  beyond  the 
law?    Where  is  the  warrant  for  such  steps?    Such  a  prao- 
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Not.  Term,   tice  would  b«  liable  to  much  abuse.    Suppose,  as  in  this 

ioo9.      case,  an  unasked  allowance  was  made  to  a  non-resident 

III        i  I         ' 

Allbk  defendant  who  did  n6t,  and  did  not  wish  to,  appear  to  the 
NoFBiiraBE.  ^^t]  and  who  might  not,  therefore,  be  informed  of  the  al- 
lowance. Suppose  it  to  be  collected  and  received  by  an 
attorney  appointed  by  the  Court,  whose  authority  the  cleik 
and  sheriff  would,  of  course,  respect,  who  would  likely  be 
benefited  by  the  money. 

In  the  case  at  bar,  the  character  of  counsel  precludes  the 
idea  of  misappropriation.     It  might  not  in  aU  cases. 

Per  Chiriam. — The  judgment  for  alimony,  and  the  allow- 
ance of  20  dollars  to  the  attorney,  are  reversed.  The  judg- 
ment for  a  divorce  is  affirmed  with  costs. 

JC  BrowfUee  and  H.  &  KeUep^  for  the  appellant 

TF.  March,  for  the  appellee. 


»^ . 


Allen  and  Another  v,  Nofsinobr. 

A  promissory  note,  and  the  oontnct  in  writing  ont  of  which  it  arises,  if  both 
are  execnted  at  the  same  time,  constitute  hut  one  agreement;  and  that  agree* 
mcnt  cannot,  as  a  general  role,  be  yaried,  or  its  terms  added  to,  by  parol  evi- 
dence. 

Saturday,  APPEAL  from  the  Putnam  Circuit  Court. 

Perkins,  J. — In  Jamiaryj  1856,  AUen  May  executed  an 
agreement  of  which  the  following  is  a  copy: 

^'  Know  all  men  by  these  presents',  that  I,  AMen  May^  of 
the  city  of  Indianapolis,  county  of  Marion,  state  of  Indi' 
a/nOj  for  value  received,  have  bargained,  sold,  assigned,  and 
transferred,  and  by  these  presents,  do  sell,  bargain,  assign, 
and  transfer,  unto  William  D.  Allen  and  John  Sherill,  of 
the  county  of  Putnam,  Indiana,  five  hundred  shares  of  the 
capital  stock  of  the  Farmers?  and  Mechanics'  Bank,  at  hir 
dianapolis,  iuUana,  standing  in  my  name  on  the  books  of 
said  bank;  and  I  do  hereby  assign,  transfer,  and  set  over 
to  the  said  William  D.  Allen  and  John  Sherill,  their  order 
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or  assigns,  all  rights  and  privileges,  secured  by  virtue  of  Nor.  Tenn, 
the  organization  of  said  banking  concern;  and  the  safe       ^^^' 
and  impressions  belonging  to  said  bank;  also,  all  right,      Allsk 
title,  interest,  claim,  and  demand,  present,  perspective,  and  NorBxirosB. 
reversionary  in,  and  to  any  and  all  stocks  and  securities 
i^hich  have  been  by  me,  or  any  person  or  persons,  trans- 
ferred and  deposited  with  the  treasurer  of  state  of  the  state 
of  Indianoy  for  the  redemption  of  the  bills  and  notes  of  the 
said  bank,  in  accordance  with  an  act  to  authorize,  &c«, 
passed  March  3, 1855.    In  witness  whereof,  &c« 

^^Jawuaryy  1856*  AUen  Map,  [seal.]" 

At  the  same  time,  and  as  a  part  of  the  same  transac- 
tion, a  note,  as  follows,  was  executed: 

''  $8,500.  iidianapoUsj  January  15, 1866, 

"  On  or  before  the  twenty-fifth  day  of  December  next, 
we  promise  to  pay  IL  E.  Talbott,  the  sum  of  eight  thou- 
sand five  hundred  dollars,  for  value  received,  without  the 
benefit  of  the  valuation  or  appraisement  law,  the  same  to 
bear  interest  firom  date  at  the  rate  of  six  per  cent. 

[Signed]  «  W.  D.  AUen, 

''John  a  SheriU, 
''hy  E.  McCarty:' 

The  note  was  made  payable  to  TalboU,  and  was  assigned 
to  Nofsinger  by  direction  of  May. 

Nofsinger  sued  upon  the  note  and  recovered  below. 

The  defendants  sought,  on  the  trial,  to  prove  that  the 
written  agreement  above  copied,  did  not  embrace  all  of 
the  stipulations  of  the  sale  upon  which  the  note  was 
given;  that  there  was  some  resting  in  parol  that  had  not 
been  fulfiUed.  It  was  not  pretended  that  there  was  any 
mistake,  fraud,  or  fraudulent  representations.  The  Circuit 
Court  refused  to  hear  evidence  of  such  parol  additions  to 
the  contract. 

As  the  note  and  written  agreement  were  executed  at  the 
same  time,  and  upon  the  same  transaction,  they  constitute 
one  agreement,  in  effect,  one  instrument  Ind.  Dig.  784.^ — 
Ounning'ham  v.  Gwinn,  4  Blackf.  341. 

The  case  is  as  if  the  written  agreement  had  been  em- 
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'Eyaxb 

V. 


Not.  Teem,   bodied  with  the  note  on  the  same  piece  of  paper.     Cae  ▼• 
^85ft      SmUh,  1  Ind,  R,  267. 

Taken  together,  they  purport  to  contain  the  complete 
contract  of  the  parties.  Such  being  the  case,  the  law  is 
well  settled,  that  it  cannot  be  varied,  nor  its  terms  added 
to,  by  parol  evidence.  The  written  contract  must  speak 
the  terms  of  the  agreement.  Ind.  Dig.  220,  439. — 2  PhiL 
Ev.,  ed.  1859,  p.  665. 

Where  a  bill  of  sale  of  a  slave  contained  a  warranty  of 
title,  held,  that  a  parol  warranty  of  soundness,  made  at 
the  same  time,  could  not  be  proved.    JbLj  p.  667. 

Exceptions  to  the  above  general  rule  exist,  and  the  cases 
under  them  are  cited  in  PhilUps^  supra^  at  p.  669;  bat  the 
present  case  does  not  fall  wittiin  them. 

Per  Cbruifii. — The  judgment  is  affirmed  with  3  per  cent 
damages  and  costs. 

H.  Seerest  and  &  B.  OooldnSj  for  the  appellants. 

X  P.  Ushefy  {or  the  appellee. 


m  » 


Evans  v*  Dotls. 


Sattardtuf, 
Ddoember  17. 


APPEAL  from  the  Carroll  Court  of  Common  Pleas. 

Per  OuriaatL — There  being  no  assignment  of  errors  in 
this  case,  it  is,  therefore,  dismissed. 

The  appeal  is  dismissed  with  costs. 

A.  H.  Evansj  H.  AUen^  and  JS.  F.  Schermerhom^  for  the 
appellant. 
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noT.  lonii, 

DoRON  V.  Cobby,  1859. 


Waihsoott 


APPEAL  from  the  Shelby  Circuit  Court.  Silyum. 

Per  Curiam. — Suit  on  a  note.    Answer.    Reply.     Trial  ^gj^iinftw 
by  the  Court,  judgment  for  plaintiff  December  17. 

^^Elizib  L,  Cosb^  complained  on  the  note,  and  filed  a 
copy  thereof,  in  which  the  promise  is  to  ^E.  L.  Cosby/* 
The  answer  did  not  pat  in  issue  the  execution  of  the  note. 

Objection  was  made,  on  the  trial,  to  the  admission  of 
the  note  as  evidence,  on  account  of  variance,  which  raises 
the  only  point  in  the  case.  The  evidence  was  properly 
admitted.     Grover  v.  Bruce,  10  Ind.  R.  418. 

The  judgment  is  affirmed  with  6  per  cent  damages  and 
costs. 

Jlf.  Jf.  Ray^  for  the  appellant. 


<  ^m^  ♦ 


Wainscott  and  Wife  v.  Silvers. 

If,  on  an  execnted  sale  of  real  estate,  it  be  agreed  by  parol  that  the  vendor 
shall  retain  the  possession  for  a  given  time,  he  stands,  irhile  so  oocnpying, 
so  far  as  liability  for  the  destruction  or  injury  of  the  property  is  concerned, 
in  the  relation  of  a  tenant  to  the  vendee. 

The  tenant  is  not  answerable,  in  the  absence  of  an  express  agreement,  for  the 
destmction,  by  accidental  fires,  of  bnildings  occupied. 

In  a  judgment  for  the  money  dne  upon  a  mortgage,  where  it  is  payaUe  in  in* 
stallments,  and  for  the  sale  of  the  mortgaged  property,  it  should  appear  that 
the  Court  made  the  inquiry  whether  the  mortgaged  land  could  be  sold  in 
parcels,  before  ordering  the  sale  of  the  whole. 

APPEAL  from  the  Switzerland  Court  of  Common  Saimdasf, 
Pleas. 

Hanna,  J. — Silvers  sued  on  a  note,  and  to  foreclose  a 
mortgage. 

The  paragraphs  of  the  answer  which  it  is  material  to 
notice  are  the  second,  third,  fourth,  sixth,  and  seventh. 

The'  second  averred  that  the  plaintifT  and  defendant| 
Vol.  XXIL— 32 
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Not.  Tena,    WaifucoUy  made  an  agreement,  on  the  11th  of  November^ 

^8^*      1866,  by  which  the  plaintiff  sold,  and  the  defendant  pur- 

Waixsoott  chased,  certain  real  estate,  and  the  appurtenances,  for  2,000 
SiLYBM.  doUars,  of  which  1,000  dollars  was,  on  that  day,  paid  down, 
and  the  note  sued  on,  and  another  of  like  amount,  execu- 
ted for  the  balance  (and  a  deed  executed  to  the  defendant), 
and  the  mortgage  made  to  secure  the  payment  thereof; 
that  plaintiff  was  to  deliver  possession  of  said  premises 
and  appurtenances  on  the  first  day  of  the  next  iUbrcA,  '^in 
as  good  repair  as  they  then  were;"  that  there  was  a  dwell- 
ing-house, at  the  time  of  the  contract,  on  said  land,  in  pos- 
session of  said  plaintiff,  of  the  value  of  600  dollars;  that 
the  same  was,  whilst  so  in  the  possession  of  said  plaintiff^ 
by  his  carelesanes  suffered  to  be  consumed  by  fire. . 

To  this  there  was  a  reply  in  denial. 

The  third  paragraph  is  similar  to  the  second,  except  that 
it  does  not  aver  any  carelessness  in  the  plaintiff  in  suffer- 
ing said  house  to  be  consumed  by  fire.  It  also  avers  that 
the  plaintiff  had  not  built  another  house,  &c,  nor  compen- 
sated the  defendant,  &c. 

The  fourth  is  similar  to  the  third  paragraph,  except  that 
it  avers  the  house  was  destroyed  by  fire,  in  January^  1857, 
whilst  mider  the  sole  control  of  the  plaintiff. 

A  demurrer  was  sustained  to  the  third  and  fourth  para- 
graphs, because  the  facts  stated  were  not  sufficient. 

The  defendants  filed  a  sixth  paragraph  to  their  answer, 
similar  to  the  fourth,  except  that  they  aver  therein  that  <^at 
the  time  of  making  said  contract  of  sale,  and  as  a  part 
thereof,  it  was  agreed  and  stipulated,  by  parol,  that  plain- 
tiff should  retain  the  possession  of  said  premises,  house, 
and  barn,"  &c.,  '^from  said  November  11,  1856,  until  said 
first  of  March^  1857,  at  which  time  full  and  peaceable  pos- 
session was  to  be  delivered  to  defendants,  of  said  premises, 
house,  barn,"  &c.,  '4n  as  good  order,  and  in  the  same  sit- 
uation they  then  were,"  &c.;  that  in  consideration  of  said 
promise,  &c.,  said  notes  were  executed,  &c.;  and  it  is  fur- 
ther averred  that  ^Hhe  plaintiff  did  not  deliver  up  said 
premises,"  &c.,  ^'to  defendants,  on  the  first  of  Marchj  1857, 
in  as  good  condition,"  &c.,  <'as  they  were  on  the  11th  of 
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NavenibeTy  1856;  nor  conld  he,  on  account  of  the  burning  N«^-  Term, 
of  said  houBe,  without  rebuilding  the  same,  which  he  did       *°^"' 
not  do;'*  therefore,  the  consideration  had  failed,  &c.  Wauiscott 

Demuiier  filed;  the  canscB  assigned  were  that  the  agree-     Sii^Tams. 
ment  set  up  in  said  sixth  paragraph  was  for  the  sale  of 
real  estate,  and,  being  by  parol,  was  void;  that  a  contem- 
poraneous parol  agreement  is  thereby  attempted  to  be  set 
up  to  vary  a  deed,  &c     The  demurrer  was  sustained. 

The  defendants  filed  a  seventh  paragraph  to  their  answer, 
in  which  they  aver  the  purchase  of  the  land,  &c,  the  exe- 
cution of  the  deed,  mortgage,  and  notes,  as  in  the  sixth 
paragraph;  but  do  not  aver  that  it  was  a  part  of  the  con- 
tract of  sale  that  the  plaintifi*  was  to  retain  possession, 
but  aver  that,  at  the  time  of  the  sale  and  conveyance,  the 
plainti£f  requested  permission  to  remain  in  possession  of 
said  premises,  &c.,  until  the  first  day  of  JlforcA,  1857,  and 
the  defendants  consented  that  he  might,  on  condition  that 
he  would,  on  said  first  day  of  Marchj  deliver  said  premises, 
&c.,  in  the  same  condition  and  plight  that  they  then  were, 
which  was  agreed  to,  but  which  agreement  was  l»roken, 
&c,  and  damage  sustained,  &c.,  which  is  set  up  by  way  of 
eonnterclaim,  &c. 

There  was  a  demurrer  also  sustained  to  this  paragraph* 

The  only  errors  assigned,  which  we  can  notice,  are,  first, 
in  reference  to  the  ruling  of  the  Court  upon  the  demurrers; 
and,  second,  in  regard  to  the  form  of  the  judgment 

We  are  not  directly  informed  by  any  of  the  pleadings 
whether  the  defendants  were  ever  put  in  possession  of  the 
premises  purchased.  The  sixth  and  seventh  paragraphs 
will  be  hereafter  noticed  in  reference  to  this  point. 

It  is  insisted,  in  argument  for  the  appellants,  that,  under 
the  circumstances  of  this  case,  it  was  the  duty  of  the 
vendor  to  deliver  the  property,  at  the  stipulated  time,  int 
the  condition  it  was  in  at  the  time  of  the  purchase;  and 
that  he  was  responsible  for  the  deterioration  in  value  whilst 
in  his  hands,  whether  the  same  resulted  firom  his  negligence 
or  not. 

In  controverting  this  proposition,  several  counter  ones 
are  advanced: 
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Not.  Term,^   '"-SSrsL  That  the  agreement,  being  contemporaneous  with 
1859.      fhe  execution  of  the  deed,  should  have  been  incorporated 
Wainscott   into  it,  to  make  it  binding. 
Sii^yiBM.  Second.   That  the  agreement  was  by  parol,  and,  there- 

fore, void. 

l^ird.  That  if  the  agreement  was  binding,  no  liability 
would  attach,  unless  in  case  of  gross  negligence. 

Fourth.  That  no  injury  could  result  to  the  appellants 
by  sustaining  the  demuner  to  the  third,  fourth,  sixth,  and 
seventh  paragraphs  of  the  answer,  which  would  entitle 
them  to  a  reversal  of  the  case;  because  all  the  facts  which, 
by  law,  they  were  entitled  to  give  in  evidence,  could  have 
been  so  given  in  under  the  second  paragraph. 

Fifth.  That  the  defense  attempted  to  be  made  by  way 
of  counterclaim,  cannot  be  so  set  up. 

Without  attempting  to  decide  upon  each  of  the  abstract 
propositions  advanced,  we  will  proceed  at  once  to  the  main 
question.  Ought  the  several  demunrers  to  have  been  sus- 
tained? 

We  are  of  opinion  the  objection  was  well  taken  to  the 
third,  fourth,  and  seventh  paragraphs  of  the  answer,  for 
•  the  reason  that  they  disclosed  a  sale  of  the  lands — an  exe- 

cuted contract;  and  by  the  agreement  therein  attempted 
to  be  set  up,  by  which  the  vendor  continued  in  possession, 
we  understand  the  same  to  affect  the  parties  as  landlord 
and  tenant,  and  that  the  rules  of  law  applicable  to  such 
should  control  in  this  case,  so  far  as  a  defense  is  made  by 
those  paragraphs.  Whether  possession  was  ever  actnaOy 
delivered  to  the  purchaser  or  not,  is  not  material;  for  the 
absolute  deed  in  fee  gave  the  right  of  possession,  and  the 
agreement  thereafter  made  by  the  vendor,  placed  him  in 
the  position  of  a  tenant,  as  before  stated. 

The  law  as  between  landlord  and  tenant,  we  understand 
to  be,  that  the  tenant  is  not  responsible  for  buildings  acci- 
dentally burned  down,  during  his  tenancy,  unless  he  has 
expressly  covenanted,  or  agreed,  to  repair.  It  is  not  suffi- 
cient to  charge  him,  that  he  agreed,  or  covenanted,  to  sur- 
render the  premises,  at  the  end  of  his  term,  in  the  same  re- 
pair or  condition  they  were  in  at  the  time  of  the  contract 
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Tr^g  V.  Hally^  4  Humpfa.  493. —  Graham  v.  Sweanngin^   N<>^-  Term, 
9  Yerg.  276.—Ma^ort  v.  Hausberger,  8  Leigh,  532.—      ^0^' 
Fotoler  v.  5o«,  6  Mass.  R.  63.— JS//is  v.  Welsh,  irf..246.—  Waimcott 
Hdllett  V.  WyKc,  3  Johns.  44. —  Warner  v.  ERtchinSy  5  Barb.     Suvbrs, 
666. 

As  to  the  sixth  paragraph  of  the  answer,  if  it  is  to  be 
viewed  as  an  attempt  to  set  up,  in  defense,  a  verbal  agree- 
ment contemporaneous  with  the  execution  of  the  deed,  it 
would  be  bad  under  the  decision  in  Chapman  v.  Long,  10 
Ind.  R.  465.  It  could  only  be  obligatory,  to  any  extent, 
by  being  afterwards  recognized  and  acted  upon  by  the 
parties.  This  would,  in  eifect,  make  it  a  new  contract, 
as  to  possession,  and  subject  it  to  the  same  rules  of  law 
governing  the  defenses  attempted  to  be  set  up  in  the  other 
answers.  The  demurrer  was,  therefore,  correctly  sustained 
to  it. 

There  was  a  trial  of  the  issues  of  fact;  verdict  and 
judgment  for  the  plaintiff  for  the  money  then  due,  and 
that  the  mortgage  be  foreclosed,  &c. 

There  was  an  objection  to  the  form  of  the  judgment, 
which  is  well  taken.  It  does  not  appear  of  record  that 
the  Court  made  the  proper  inquiry,  and  passed  upon  the 
question,  of  whether  the  property  could  be  sold  in  parcels, 
it  appearing  that  the  purchase-money  was  payable  by  in- 
stallments, and  secured  by  the  same  mortgage.  See  Ck6- 
berlp  V.  Wine,  at  this  term  (1). 

Per  Chiriam. — The  judgment  is  reversed,  and  the  Court 
directed  to  make  that  inquiry,  &c. 

£.  Dumont,  for  the  appellants. 

&  Carter,  for  the  appellee. 

(1)  A«U,9SS. 
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Not.  xMiBy 

lo59.  Williams  and  Others  v.  Connelly  and  Others. 


WlLUAKl 

y. 
CoinrBLLT.    The  first  general  election  for  city  officers  in  the  incorporsted  dtiet  of  Indiatta, 
was  to  be  held,  nnder  the  amendatory  act  of  1859,  on  the  first  TVetdbyln 
Mojf  of  that  year. 


Saturday,  APPEAL  from  the  Tippecanoe  Circuit  Coart 

Per  Curiam. — This  was  a  complaint  by  John  &  Wit- 
Kams^  George  Ulrichj  and  Robert  C.  Gregory^  against  John 
Connelly^  William  Taylor ^  and  Christian  Embee.  The  facts 
were  agreed  on  by  the  parties,  and  are  these: 

The  city  of  Lafayette  was  incorporated  under  an  act 
approved  March  9,  1857,  and  the  first  election,  after  it  was 
incorporated,  was  held,  in  that  city,  on  the  first  Tuesdapof 
May,  in  that  year,  when  there  was  elected,  a  mayor,  two 
councilmen  from  each  ward,  a  treasurer,  city  clerk,  marshal, 
assessor,  engineer,  and  street  commissioner.  At  that  elec- 
tion, the  said  John  S,  Williams  was  elected  mayor,  who, 
within  the  time  prescribed  by  law,  took  the  proper  oath 
of  office,  entered  upon  the  duties,  &c«,  and  served  as 
mayor,  the  full  term  of  two  years.  At  the  first  meeting 
of  the  city  council  after  the  election,  it  was  determined 
by  lot,  which  councilman,  in  each  ward,  should  hold  his 
office  one  year,  and,  in  like  manner,  which  councilman 
should  hold  his  oJ$ce  two  years.  The  second  general  elec- 
tion, in  and  for  the  city,  under  the  act  of  1857,  was  held 
on  the  first  Tuesday  of  May^  1858,  at  which  there  was 
elected  one  councilman  from  each  ward,  a  city  clerk,  treas- 
urer, marshal,  assessor,  engineer,  and  street  commissioner; 
and  at  which  one  William  S.  Ward  was  elected  a  council- 
man from  the  fifth  ward,  who  having  taken  the  requisite 
oath,  entered  upon  his  duties  as  councilman.  And  at  the 
same  election,  the  said  Oeorge  Ulrich  was  duly  elected 
treasurer,  who  took  the  oath  of  office,  gave  the  required 
bond,  and  has  continued  to  serve  as  treasurer  for  the  full 
term  of  one  year.  Oi>  the  1st  of  Marchy  1859,  an  act, 
amending  the  act  of  1857,  was  passed,  and,  on  that  day, 
approved.     After  this  amendatory  act  took  effect,  and  was 


OF  THE  STATE  OF  INDIANA.  503 

in  force,  the  common  council  of  said  city  oidered  that,  at  ^<^*  Term, 
the  general  election,  on  the  first  l\te$day  of  May^  1859,      ^^^* 
there  should  be  elected,  for  the  city,  a  mayor,  two  council-    Wiluahs 
men  from  each  waid,  a  trea.n»r,  marshal,  city  clerk,  assea-  c<Hni«.. 
8or,  engineer,  and  street  commissioner.     At  the  election 
thus  ordered,  John  Ckmnelfy  was  elected  mayor,  WilUam 
Taylor^  treasurer,  and  Christian  Embee^  a  councilman  from 
the  fifth  ward  (with  one  Owen  BaU^  who  was  elected  his 
own  successor,  the  said  Embee  having  been  elected  in  the 
place  of  the  said  WilUam  &  Ward).     Cannelfy^  Taylor^ 
and  Embee  have  taken  the  necessary  official  oaths,  &c, 
and  are  ready  to  enter  upon  the  duties  of  the  respective 
offices  to  which  they  have  been  elected,  if  they  are  author- 
ized to  do  so  by  the  act  of  1859,  under  which  they  were 
elected. 

Upon  the  above  statement  of  facts,  the  case  was  sub- 
mitted to  the  Court,  and,  on  final  hearing,  it  was  adjudged 
tiiat  a  writ  of  prohibition  issue  against  Taylor  and  Embee^ 
commanding  them  to  refmin  and  desist  from  entering  upon 
the  respective  offices  severally  claimed  by  them,  and  that 
the  suit  as  to  Connelly,  be  dismissed,  &c. 

Williams,  Taylor,  and  Embee  each  moved  for  a  new  trial; 
but  their  motions  were  overruled. 

Whether  the  decision  of  the  Circuit  Court  is,  or  is  not, 
correct,  depends  upon  the  construction  to  be  given  to  the 
statutory  enactments  referred  to  in  the  statement  o^  facts. 
The  first  section  of  the  act  of  March,  1897,  repealed  aU 
general  laws  then  in  force  for  the  incorpomtion  of  cities* 
The  second,  third,  fourth,  fifth,  sixth,  and  seventh  sections 
relate  to  the  manner  in  which  towns  may  change  their  or» 
ganization  and  become  cities.  The  eighth  provides  that 
the  trustees  of  such  town,  the  steps  necessary  to  effectoate 
the  proposed  change  of  organization  having  been  taken, 
**  shall  divide  the  city  into  wards,  and  give  notice  that  an 
election  will  be  held,  on  a  day  and  at  the  places  therein 
named,  for  the  election  of  city  officers.''  The  ninth  sec* 
tion  is  as  follows:  *'The  officers  of  a  city  shall  consist 
of  a  mayor,  two  councilmen  from  each  ward,  a  city  derk. 
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Not.  Teim,  treasurer,  marshal,  assessor,  engineer,  and  street  eommis- 
^^^*  sioner.  All  such  officers,  elected  at  any  special  election, 
WiLLXAMB  shall  hold  their  offices  until  the  next  general  election,  on 
ComixT.  the  first  Tuesday  in  Mapj  and  until  their  successors  shall 
be  elected  and  qualified.  After  said  first  general  election, 
said  officers  shall  respectively  bold  their  offices  as  follows, 
to-wit:  the  mayor,  two  years,  the  clerk,  treasurer,  assessor, 
marshal,  and  street  commissioner,  one  year  each,  and  the 
councilmen  shall  be  chosen  by  the  legal  voters  of  their  re* 
speetive  wards,  and  one  councilman  from  each  ward,  to  be 
determined  by  lot,  at  the  first  regular  meeting  after  their 
election,  shall  hold  his  office  one  year,  and  the  other,  to  be 
determined  in  like  manner,  shall  hold  his  office  two  years; 
and  annually  thereafter,  one  councilman  shall  be  elected  by 
the  legal  voters  of  each  ward;  and  all  of  said  officers  shall 
hold  their  respective  offices,  during  their  respective  terms, 
and  until  their  successors  are  elected  and  qualified." 

Thus,  it  will  be  seen  that  the  term  for  which  Williams 
was  elected  mayor,  as  also  the  term  for  which  Ulrich  was 
elected  treasurer,  expired  on  the  first  l^iesday  of  May, 
1859;  and  that  the  councilman  elected  on  the  first  7\i€sday 
of  May^  1858,  is  entitled  to  hold  until  the  first  Thiesday  of 
Mapj  1860,  unless  the  respective  terms  of  the  two  former 
have  been  extended,  and  the  term  of  the  latter  shortened, 
by  the  act  of  March  1,  1859.  By  that  act,  §  9,  above 
quoted,  was  amended  so  as  to  read  thus:  ^^The  officers  of 
said  city  shall  consist  of  a  mayor,  two  councilmen  from 
each  ward,  a  city  clerk,  treasurer,  assessor,  engineer,  mar- 
shal, and  street  commissioner.  All  such  officers,  elected  at 
any  special  election,  shall  hold  their  offices  until  the  next 
general  election,  on  the  first  Tltesday  in  May,  and  until 
their  successors  shall  be  elected  and  qualified.  After  the 
first  general  election,  said  officers  shall  respectively  hold 
their  offices  for  two  years  each.  The  councilmen  shall  be 
chosen  by  the  legal  voters  of  their  respective  wards;  and  one 
councilman  from  each  ward,  to  be  determined  by  lot  at  the 
first  regular  meeting  after  the  election,  shall  hold  his  office 
for  two  years,  and  the  other,  to  be  determined  in  like  man- 
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ner,  shall  hold  his  office  four  years,  and  biennially  there-   Not.  Term, 
after,  ©ne  councilman  shall  be  elected  by  the  legal  voters  of      ^^^' 
each  ward."  Williams 

The  purpose  of  these  amendments  is  to  change  the    Comkbllt. 
terms  of  councilraen  from  one  and  two,  to  two  and  four, 
years,  and  to  make  the  terms  of  all  the  other  officers,  two 
years  each.     When  were  these  changes  to  take  place? 
This  is  the  only  question  to  settle. 

The  act,  as  amended,  took  effect  March  3, 1869.  When 
it  was  passed,  there  was  a  law  in  force  providing  for  gene- 
ral annual  elections  on  the  first  Ihtesdap  of  Mapj  m  each 
year.  That  law  was  not  repealed  by  the  amendatory  act, 
and  is  still  in  force,  consequently,  the  first  general  election, 
after  the  amending  act  took  effect,  was  to  be  held  on  the 
first  Tkiesday  of  May^  1869. 

We  are  of  opinion  that  the  amendatory  act  was  intended 
to  apply  as  well  to  cities  already  organized,  as  to  cities  to 
be  thereafter  organized,  and  that  properly  construed,  it 
provides  that  two  councilmen  from  each  ward,  and  all 
other  city  officers,  should  be  elected  on  the  first  Tuesday  of 
May,  1869,  that  being  the  day  on  which  the  first  general 
election,  after  the  act  took  effect,  was,  by  law,  to  be  held. 

It  follows,  the  judgment  of  the  Circuit  Court,  so  far  as 
it  directs  ^<a  writ  of  prohibition  to  issue  against  Taylor 
and  Embee^^  be  reversed — ^and  the  judgment  as  to  Cbn- 
116%,  be  affirmed.  . ' 

The  judgment  against  Taylor  and  Embee,  is  reversed. 
The  judgment  in  favor  of  Connelly,  is  affirmed.  Costs 
against  Chregory,  Vlrich,  and  Williams. 

X  S.  WilliamSj  for  the  appellants. 

iZ.  C,  and  X  Gregory,  for  the  appellees. 
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Not.  Xcm, 

1859, 

Datis 

T. 
80OTT. 

Saturday, 
Deceaiber  17. 


Davis,  Administratrix,  v.  Scott. 

APPEAL  from  the  Fayette  Circuit  Court 

Per  Ouriam. — The  appellant,  who  was  the  plaintiff  be- 
low,  brought  an  action  against  Scott,  to  recover  the  pos- 
session of  the  south  half  of  lot  No.  4,  in  the  town  of  Cbfi- 
nersville. 

The  defendant's  answer  contains  two  paragraphs;  the 
first  is  a  general  denial,  and  the  second  a  special  defense. 
To  the  latter  there  was  a  reply. 

The  issues  were  submitted  to  the  Court,  who  found  for 
the  defendant,  and  having  refused  a  new  trial,  rendered 
judgment,  &c. 

The  errors  are  thus  assigned— 

1.  The  decision  and  judgment  of  the  Court  is  not  sus* 
tained  by  the  evidence. 

2.  That  the  judgment  of  the  Court  is  contrary  to  law. 
8.  There  is  error  of  law  occurring  at  the  trial,  and  ex- 
cepted to  by  the  party  making  the  application. 

The  second  and  third  assignments  are  too  general,  and 
cannot,  therefore,  be  noticed.  The  statute  requires  a  spe- 
cific assignment  of  all  eirors  relied  on  to  be  made.  2  R. 
S.  p.  161,  §  568. 

This  case,  however,  turns  upon  the  weight  of  evidence. 
It  is  all  upon  the  record.  We  have  examined  the  evidence 
carefully,  and  are  decidedly  of  opinion  that  it  fully  sus- 
tains the  finding  of  the  Court. 

The  judgment  is  affirmed  with  costs. 

J.  &  Reid  and  &  Heron,  for  the  appellant. 

N.  and  (?•  Trusler,  for  the  appellee. 
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Not.  Tenn, 

Frantz  and  Others  r.  Harrow.  1oD9. 


Fbahte 

Strong  T.  Clem,  18  Ind.  B.  37,  approTed.  Habbow. 

Where  land  wm  sold  at  sheriff's  sale  In  1844,  though  irregnlarly,  it  was  heU 
that  an  action  to  recoyer  it  from  the  pnrchiiser,  by  the  execution-defendant, 
or  any  one  claiming  under  him,  was  barred  in  ten  years;  and  that,  by  the 
B.  S.  1852,  inchoate  dower  in  such  land  was  abolished. 

APPEAL  from  the  Mantffomery  Circuit  Court.  Monday, 

WoRDEN,  J. — Complaint  by  the  appellee  against  the  ap- 
pellants for  the  assignment  of  dower  in  certain  lands,  with 
a  count  claiming  one-third  of  the  land  in  fee. 

On  the  trial,  it  was  adjudged  that  the  plaintiff  was  en- 
titled to  be  endowed  of  the  lands,  and  her  dower  was  (»- 
dered  to  be  set  off  to  her. 

Motions  for  a  new  trial  were  made  by  both  parties,  and 
overruled,  and  exceptions  taken. 

It  appears  that  the  husband  of  the  plaintiff  died  in  Sejh 
iemberj  1853,  but  the  lands  in  controversy  were  sold  upon 
executions  against  him  in  1844,  and  are  in  possession  of 
the  defendants  claiming  title  under  such  sale. 

The  case  of  Sirang  v.  Cfem,  12  Ind.  R.  37,  decides  that, 
in  such  case,  the  widow  is  not  entitled  to  dower,  nor  to 
one-third  in  fee  of  the  land.  We  have  been  strongly 
pressed  to  reconsider  the  case;  but  it  was  decided  upon 
mature  deliberation,  and  we  find  no  substantial  basis  on 
which  to  rest  a  contrary  conclusion;  hence,  that  case  will 
be  adhered  to. 

Another  point,  however,  is  made  by  the  appellee,  which 
is  that  the  title  to  the  land  was  in  her  husband  at  the  time 
of  his  death,  and  that,  consequently,  she  is  entitled  to  one- 
third  in  fee;  and  she  asks  that  the  judgment  be  reversed 
on  a  cross  error  assigned  by  her. 

The  ground  taken  is,  that  the  lands  we're  not  sold  in 
accordance  with  the  proper  appraisement  laws,  and  that, 
therefore,  no  title  passed  to  the  purchasers.  The  lands 
were  sold  on  several  executions,  some  of  which  were  not 
subject  to  appraisement;  some  were  to  be  governed  by 
the  law  of  1841,  and  some  by  the  law  of  1842.     The  land 


508  CASES  IN  THE  SUPREME  COURT 

Nov.  Term,   was  sold  in  accordance  with  the  law  of  1841,  for  one-half 
^^^'      of  its  appraised  value, 

Fraitts  We  have  not  examined  the  sales  with  the  care  which 

Harrow,     they  otherwise  would  have  required,  for  the  reason  that 

we  think  it  ioo  late  to  take  advantage  of  the  defect,  if 

any  existed.     These  sales  were  made  in  1844,  and  this 

suit  was  not  commenced  until  August^  1855. 

By  §  13,  R.  S.  1843,  p.  456,  it  is  provided  that  "No  ac- 
tion for  the  recovery  of  any  real  estate,  sold  as  prescribed 
in  the  preceding  sections  of  this  article,  shcdl  be  brought 
by  the  debtor,  or  his  heirs,  or  by  any  person  claiming  un- 
der him,  by  virtue  of  any  title,  right,  or  interest  acquired 
from  or  through  the  debtor,  after  the  rendition  of  the  judg- 
ment or  decree  under  which  such  sale  was  made,  unless 
such  action  shall  be  brought  within  ten  years  after  such 
sale." 

The  same  provision  is,  in  substance,  reenacted  in  the 
code  of  1852.  2  R.  S.  p.  75,  §  211.  Vide  Vancleve  v. 
MiUikenj  at  the  present  term  (1).  The  widow,  if  she  be 
entitled  to  one-third  of  the  land  in  fee,  would  seem  to  take 
it  as  heir  to  her  husband.  The  law  entitling  her  to  it,  de- 
clares that  it  shall  descend  to  her.  1  R.  S.  p.  250,  §  17. 
At  any  rate,  she  claims  under  her  husband,  and  is  within 
the  limitation  above  enacted. 

Section  217  of  the  limitation  law  of  1852  provides  that, 
"  If  any  person  entitled  to  bring,  or  liable  to,  any  action, 
shall  die  before  the  expiration  of  the  time  limited  for  the 
action,  the  cause  of  action  shall  survive  to  or  against  his 
representatives,  and  may  be  brought,  at  any  time,  after  the 
expiration  of  the  time  limited,  within  eighteen  months 
after  the  death  of  such  person." 

This  section,  however,  does  not  entitle  the  plaintiff  to  re- 
cover. The  suit  was  not  brought  within  eighteen  months 
after  the  death  of  the  husband.  He  died  in  September^ 
1853.  The  suit  was  commenced  in  Augustj  1655.  Under 
this  statute,  as  the  ten  years  had  not  expired  when  the 
husband  died,  his  wife  would  have  had  eighteen  months 
within  which  to  bring  the  suit,  although  that  should  over^ 
run  the  ten  years.    But  the  ten  years  having  expired,  and 
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also  the  eighteen  months  after  the  husband's  death,  before   Not.  Term, 
the  suit  was  brought,  the  action  is  barred.  ^^^^* 

We  are  of  opinion  that  the  case  made  does  not  entitle  Th«  Ihpiak- 

APOI1I8        &Ca 

the  plaintiif  to  recover  one-third  of  the  land  in  fee,  and,  Raiuo'o  Co. 
as  she  has  no  dower  in  the  premises,  the  judgment  will    'vv'nZiTOF. 
have  to  be  reversed. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

8,  C.  Wilson  and  J.  E.  McDonald^  for  the  appellants. 

S.  B.  GookinSy  for  the  appellee.  ^-.r^^^^^ 

\ 


/UlV  SCHOOL 


*  •»»  . 


The  Indianapolis  and  Cincinnati  Railroad  Company  v. 

Wharton. 

Li  ft  snit  against  a  railroad  to  recoTer  for  stock  killed,  the  allegation  that  the 
road  was  not  fenced  is  a  material  one,  and  most  be  proved,  where  sach  fact 
is  an  element  in  the  right  to  recoTer. 

9m 

APPEAL  from  the  Shetby  Court  of  Common  Pleas.       Monday, 

"^  Ty^ntMh^M  Ifi 

Perkins,  J. —  Wharton  sued  the  Indianapolis  and  Cincvn^ 
noli  Railroad  Corhpany  to  recover  for  stock  killed  upon  the 
road  by  the  locomotives  of  the  company.  The  suit  was 
instituted  before  a  justice  of  the  peace. 

The  complaint  alleged  that  the  stock  was  killed  at  a 
point  where  the  road  was  not  fenced.  It  contained  no  al- 
legations of  other  negligence  of  the  company. 

The  cause  went,  by  appeal,  to  the  Common  Pleas.  In 
that  Court  there  was  judgment  for  the  plaintiff. 

The  record  contains  all  the  evidence.  There  was  no 
proof  that  the  road  was  not  fenced,  or  of  any  negligence, 
in  running  the  locomotives,  on  the  part  of  the  company. 
We  do  not  mean  to  admit  that  there  could  legally  have 
been  proof,  under  the  complaint,  of  such  negligence.  The 
judgment  is  not  supported  by  the  evidence.     The  allega- 
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Not.  Term,   tion  that  the  road  was  not  fenced  was  a  material  one — 

^°^^*       one  on  which,  after  the  fact  of  killing  was  proved,  the 

Dbvhisom    plaintifPa  case  rested.     Without  proving  that  allegation, 

Thb  Statb.  he  made  out  no  case.     As  there  was  no  proof  going  to 

establish  the  truth  of  that  allegation,  the  judgment  must 

be  reversed. 

Per  Curiam* — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
J.  &  Scobepj  for  the  appellants. 
J,  B.  McFadden,  for  the  appellee. 


Dennison  v.  The  State. 

In  manslaughter  there  may  be  intention  to  kUl,  arising  in  the  sndden  transport 
of  passion,  but  it  may,  and  in  this  grade  of  offense  must,  be  onacoompanied 
by  malice. 

A^^  ^^         APPEAL  from  the  Marion  Circuit  Court 

Perkins,  J. — Indictment  for  an  assault  and  battery,  with 
intent  to  commit  murder.  Conviction  and  sentence  for 
two  years  to  the  state  prison. 

On  the  trial,  the  Court  instructed  the  jury,  among  other 
things,  as  follows: 

^<  To  sustain  a  charge  of  assault  and  battery  with  intent 
to  murder,  the  circumstances  surrounding  the  transaction 
must  be  such  that  if  death  had  resulted  it  would  have 
been  murder. 

<^If  the  killing  would  only  have  been  manslaughter;  or 
if  the  defendant  only  intended  to  do  great  bodily  injury, 
the  defendant  should  be  acquitted  of  the  intent  to  murder. 

'<  As  to  the  provocation,  which  will  reduce  killing  to  man- 
slaughter, it  must  be  considerable  and  not  slight  only." 
[It  should  be  such  as  is  deemed  in  law  sufficient  to  de- 
prive the  party  of  deliberation.     U.  S,  Crim.  Law,  p.  396.] 

"Proof  of  reproachful  words,  however  grievous,  or  of 
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actions  or  gestures  expressive  of  contempt  or  reproach,   Not.  Term, 
without  an  assault,  actual  or  menaced,  on  the  person,  will      *^^* 
not  be  sufficient,  if  a  deadly  weapon  be  used.     Nor  will    Dshvison 
the  circumstances  that  the  slayer  destroyed  the  life  of  the  Ths  Statb. 
person  slayed  from  sudden  transport  of  passion,  or  heat 
of  blood,  be  sufficient  to  reduce  killing  to  manslaughter. 
There  must  be  a  reasonable  proTocation  to  cause  such  sud- 
den transport  of  passion,  or  heat  of  blood;  and  if  without 
such  provocation,  or  if  the  blood  has  had  reasonable  time 
to  cool,  after  such  provocation  was  given,  and  before  the 
fatal  blow  or  wound  is  inflicted;  or  if  there  be  evidence  of 
express  malice,  that  is,  a  positive  intention  to  kill,  existing 
in  the  mind  of  the  slayer,  at  the  time  of  inflicting  the 
wound,  the  killing  is  murder  in  the  second  degree." 

This  latter  instruction  contains  an  error,  which  may 
have  misled  the  jury.  It  informs  them  that  intention  to 
kill,  existing  at  the  commission  of  the  act,  constitutes  ex- 
press malice.     This  is  entirely  wrong. 

In  justifiable  homicide,  there  is  intention  to  kill,  but  not 
necessarily  malice  or  premeditation. 

In  murder  in  the  first  degree,  there  is  intention  to  kill, 
accompanie4  with  premeditated  malice,  except  in  certain 
cases  in  which  certain  acts  are  made  murder  by  statute. 

In  murder  in  the  second  degree,  there  is  intention  to 
kill,  accompanied  by  malice,  but  without  premeditation. 

In  manslaughter,  there  may  be  intention  to  kill,  arising 
in  the  sudden  transport  of  passion,  but  it  may,  and  must, 
in  this  grade  of  ofieiise,  be  unaccompanied  by  both  pre- 
meditation and  malice.    See  U.  S.  Crim.  Law,  p.  397. 

If  a  sane  man,  without  accident,  justification,  or  any 
provocation,  suddenly  lull  another,  even  a  stranger,  the  act 
must  be  attributed  to  malice,  because  it  could  be  account- 
ed for  upon  no  other  hypothesis,  based  upon  the  laws  gov- 
erning the  action  of  the  mental  and  moral  faculties  of 
man.  Such  an  act  would  evince  a  degree  of  depravity  of 
heart,  .gjmost  excluding  the  possibility  of  any  higher  moral 
feeUng  than  malice  against  all  mankind.  But  human  ex- 
perience will  bear  witness  that  provocation  may  excite  a 
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Not.  Tenn,  transport  of  passion,  accompanied  by  a  momentary  inten* 
^^^*  tion  to  kill  the  dearest  and  most  beloved  friend,  against 
DBinrisoH  whom  no  malice  exists.  And  passion,  upon  sufficient  pro- 
Tax  Statb.  vocation,  leads  to  rebut  the  presumption  of  malice. 

This  is  expressly  laid  down 'in  Pennsylvania  v.  Bioney* 
moon^  Addis.  147,  and  in  Pennsylvania  \.  Bell,  id.  156. 
These  cases  draw  with  clearness  the  distinctions  on  this 
subject  So,  also,  does  the  case  of  Pennsylvania  v.  Poke^ 
reported  in  Lewis'  U.  S.  Crim.  Law^  p.  394,  and  largely 
quoted  from  in  2  Wat.  Arch.  Crim.  Law,  p.  331. 

In  this  last  case,  Judge  Lbwis  says:  ''The  prisoner  is 
guilty  of  voluntary  manslaughter,  by  reason  of  the  exist- 
ence of  an  intention  to  kill,  suddenly  executed,  without 
justification  or  excuse,  in  a  passion,  occasioned  by  provo- 
cation from  the  deceased." 

And  under  our  laws,  the  question  of  malice  would  be 
for  the  jury.  The  law  does  not  conclusively  impute  ma- 
lice to  an  intention  to  kill,  suddenly  formed,  in  the  heat  of 
passion,  upon  sufficient  provocation. 

The  same  doctrine  has  been  applied  in  this  Court,  upon 
the  question  of  malice  in  actions  of  slander,  where  it  is 
held  that  anger  Is  not  malice;  but  that  sudden  anger,  or 
passion,  and  malice  may  coexist,  and  whether  they  do  or 
not,  in  the  given  case,  will  be  a  question  for  the  jury. 
Brown  v.  Brooks^  3  Ind.  R.  518.    - 

In  cases  of  homicide,  there  may  be  express  malice  ac- 
companying transport  of  passion,  and  there  may  not  be. 
This  will  be  for  the  jury.  See  Walk.  Am.  Law  (3d  ed.), 
p.  491. 

Per  Curiam* — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  another  triair— the  keeper  of  the  state 
prison  to  be  notified  to  return  the  prisoner  to  the  Marion 
county  jail. 

H.  Cravens,  W.  R.  Pierce,  R.  L.  and  T.  D.  WaljM}le,  for 
the  appellant. 

I,  E.  McDonald,  Attorney  General,  and  A.  L*  Roa^Ae,  for 
the  state. 
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Not.  Tenn, 
Smith  v.  Chandler  and  Others.  1859. 


Smitk 

Coantor-AfBdaTits  are  not  admiflsible  on  an  application  for  Mcnrity  for  coeti  on    QBAmiiift. 

account  of  non-residencj. 
A  complaint  for  an  injunction,  need  not  aver  that  a  bond  bas  been  filed. 
A  justice  of  the  peace  cannot  vacate  a  judgment  rendered  by  bun  in  a  suit  be> 

tween  parties,  on  the  applieation  of  one,  without  notioe  to  the  other  party. 

APPEAL  from  the  Warren  Court  of  Common  Pleas.     Mtmdtw^ 

Hank  A,  J. — The  facts  averred  in  the  coroptaint^  by  Smiik^ 
so  far  as  we  need  notice  them,  are:  That  Chandler  reco* 
▼ered  a  judgment  before  Clinton^  a  justice,  against  Smith; 
that  within  the  time  fixed  by  the  statute,  Smith  applied  for, 
and  obtained,  a  new  trial;  that  upon  the  second  trial, 
Smith  bad  a  verdict  and  judgment  in  his  favor;  that  affcer* 
wards,  ^^  without  notice  to  the  said  Smithy  the  justice,  at 
the  request  of  said  Chandler^  or  his  attorney,  nibbed  out 
or  scmtched  out  said  judgment  in  favor  of  said  Smithy  and 
issued  an  execution  on  the  first  judgment;"  that  said 
execution  is  in  the  hands  of  Dean^  the  other  defendant,  who 
threatens  to  levy  upon  the  property  of  plaintiiij  &c;  that 
the  judgment  in  favor  of  plaintiff  is  in  full  force,  &c*  An 
injunction  was  prayed. 

An  affidavit  was  filed  by  Dean^  averring  that  *^  plaintiff 
has  told  this  defendant,  a  number  of  times,  that  his  resi* 
dence  is  in  the  state  of  lowa^^  but  does  not  aver  that,  in 
fact,  his  residence  is  without  the  state. 

The  plaintiff  offered  to  file  counter-affidavits,  showing 
that  his  residence  was  in  this  state.     The  Court  refused  to 
permit  him  to  file  said  affidavits,  and  ordered  him  to  give 
,  security  for  costs;  to  which  rulings  he  excepted. 

We  think  the  ruling  of  the  Court  below  was  right,  in 
refusing  to  receive  counter-affidavits,  but  was  wrong  in 
making  the  order  upon  the  affidavit  of  Dean*  The  affidap 
vit  does  not  show  that  the  residence  of  the  plaintiff  was 
out  of  the  state;  it  does  not  even  state  that  the  affiant  be- 
lieved it  to  be  so. 

The  defendants  then  demurred  to  the  complaint  for  two 
causes — 

Vol.  XIIL— 33 
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Not.  Tonn, 

1859. 

Stroito 

▼. 
Dbhitis. 


1.  That  it  does  not  state  facts  sufficient,  &c. 

2.  That  it  does  not  show  that  a  bond  was  filed  and  a 
release  of  errors  entered,  &c. 

The  complaint  need  not  disclose  whether  a  bond  is  filed 
or  not.  This  is  a  question  of  practice,  not  of  pleading,  to 
be  determined  upon  the  hearing. 

The  statute  provides  that,  <^  In  applications  to  stay  pro- 
ceedings after  judgment,  the  plaintiff  shall  indorse  upon 
his  complaint  a  release  of  errors  in  the  judgment,  when- 
ever required  to  do  so  by  the  judge  or  Ck)urt."  2  R.  S.  p. 
61,  §  145. 

This  statute  is  not  applicable  to  the  facts  in  the  case  at 
bar.  Here,  the  facts  averred  in  the  complaint  show,  that 
the  first  judgment  rendered  was  vacated,  set  aside,  and 
that  really,  there  exists  no  judgment  upon  which  the  exe- 
cution, in  the  hands  of  the  officer,  could  issue.  The  jus- 
tice had  no  authority,  in  the  form  it  is  aUeged  he  pro- 
ceeded, to  vacate  the  second  judgment,  without  notice, 
and  to  reinstate  the  former  judgment.  His  proceedings  in 
that  respect,  were  a  nullity.  For  these  reasons,  no  release 
of  errors  was  necessary,  and  the  demurrer  should  have 
been  overruled  oti  that  point,  as  well  as  upon  the  first 
point. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

X  H.  Brown,  for  the  appellant. 

R.  A.  Chandler  J  for  the  appellee. 


*  m9»  • 


Strong  v.  Dennis. 


Monday^ 
December  19. 


APPEAL  from  the  Kosciusko  Court  of  Common  Pleas. 

Per  Curiam. — In  1844,  one  Jones  conveyed  his  land  (his 
wife  not  joining  in  the  deed),  and  after  the  6th  of  Jtfajf, 
1853,  died,  his  wife  surviving.    Dennis  claims  the  whole 
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of  the  land  tinder  the  grant  of  Jones.     Strangj  under  the  Nov.  Tenn, 

widow,  claims  the  one-third  in  fee.  ^^Q^Q* 

This  case  is  settled  by  that  of  Strang  v.  Clem^  12  Ind.  Stxfhbks 

R.  37.  Scott. 
The  judgment  is  affirmed  with  costs. 
B.  F.  Claypooly  for  the  appellant. 


• 


Stephens  v.  Scott. 

In  an  action  to  recoyer  personal  propertj,  a  complaint  sworn  to,  may  consti- 

tnte  a  oomplaiiit  and  an  affidavit. 
In  such  an  acdon  a  yeidict  that  the  plaintiff  reoOTer  the  property  with  one  cent 

damagea  for  its  detention,  is  good. 

APPEAL  from  the  Carroll  Court  of  Common  Pleas.     Monday, 

Hanna,  J. — Scott  brought  suit  before  a  justice  to  recover 
a  horse.  Verdict  and  judgment  for  the  plaintiff.  The  de- 
fendant appealed,  and,  in  the  Common  Pleas,  moved  to 
dismiss  the  case  for  want  of  a  complaint  and  affidavit. 
Before  the  decision  of  the  motion,  the  defendant,  averring 
that  said  papers  were  lost,  asked  leave  to  substitute  copies, 
which  was  granted,  whereupon  he  filed  a  paper  sworn  to. 
The  defendant  insists  that  it  is  only  an  affidavit,  and  that 
a  complaint  is  absolutely  necessary,  under  our  present 
code. 

If  a  complaint,  in  such  case,  is  necessary,  we  are  of  the 
opinion  that  the  paper  filed  is  a  sufficient  one,  verified  by  the 
oath  of  the  complainant,  to  make  it  both  a  complaint  and 
affidavit. 

A  great  many  exceptions  appear,  by  bills  of  exceptions 
incorporated  in  the  record,  to  have  been  taken  during  the 
progress  of  the  case,  to  various  rulings  of  the  Court;  but 
these  bills  of  exceptions  were  filed  some  three  months  after 
the  determination  of  the  case ;  only  thirty  days  were  given 
to  prepare  them,  consequently,  they  are  not  legitimately  a 


516  CASES  IN  THE  SUPREME  COURT 

Not.  Term,   part  of  the  record,  and  the  points  attempted  to  be  made 

^^Q'      upon  them,  as  parts  of  the  record,  cannot  be  considered. 
WooDWAXD       The  verdict  was,  that  the  property  belonged  to  the  plain- 
Eluott.     tiff,  and  that  he  should  recover  the  same  and  one  cent  dam- 
ages for  the  detention  thereof. 

A  motion  was  made  to  arrest  the  judgment,  and  it  is  in- 
sisted that  the  verdict  is  too  indefinite  to  justify  the  Court 
in  rendering  a  judgment  thereon,  and  that  the  jury  should 
have  found  to  whom  the  right  of  possession  belonged. 

We  axe  of  opinion  that  the  right  of  property  having  been 
found  in  the  plaintiiT,  the  balance  of  the  finding,  namely, 
of  damages  against  the  defendant  for  the  detention,  suffi- 
ciently shows  that  the  right  of  possession  was  also  in  the 
plaintiff,  if  that  is,  now,  a  necessary  part  of  the  verdict, 
under  the  statute. 

Per  Curiam, — The  judgment  is  affirmed  with  5  per  cent^ 
damages  and  costs. 

L.  CAam&er/atn,  for  the  appellant. 


<  ^1 


Woodward  v,  Elliott  and  Others. 

Payment  to  extinguish  a  bill  of  exchange  mnst  be  to  the  real  proprietor,  ifhen 
the  relation  to  it,  of  all  parties  interested,  is  known. 

Mondm,  APPEAL  from  the  Daviess  Court  of  Common  Pleas. 

WoRDEN,  J. — Action  by  the  appellant  against  the  appel- 
lees, on  a  bill  of  exchange  drawn  by  Cox^  Angela  and  JRttt, 
in  favor  of  Joseph  A.  Moffit,  upon  the  defendants,  and  by 
them  accepted,  and  indorsed  by  Moffit  to  the  plainti£ 

There  was,  amongst  other  defenses  set  up,  a  plea  of 
payment  to  the  holder  before  the  commencement  of  the 
suit.     The  bill  was  for  28\)  dollars,  30  cents. 

Trial;  verdict  for  plaintiff  for  76  dollars,  12  cents.  Mo- 
tion for  a  new  trial  made  by  plaintifl^  and  overruled;  ex- 
ception, and  judgment. 
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There  seems  to  be  no  qnestion  involved,  except  as  to   No^-  Tenn, 
the  payment,  in  part,  of  the  bill.  18d9. 

To  sustain  the  plea  of  payment,  the  defendants  proved,  Woodwakd 
that  they  sent  335  dollars  to  CoXy  Ang'ely  and  Pittj  the  Elliott. 
drawers  of  the  bill,  and  it  may  fairly  be  inferred,  from  the 
evidence,  that  the  money  was  received  by  them.  But  it  is 
difficult  to  perceive  how  this  could  operate  to  extinguish 
the  bill  pro  iantOj  it  being  then  in  the  hands  of  the  payee, 
or  his  assignee.  By  the  acceptance  of  the  bill,  the  defend- 
ants did  not  become  bound  pecuniarily  to  Chx^  Angelj  and 
PiUy  the  drawers  of  the  bill,  but  to  Moffiiy  the  payee;  and 
Moffifs  assignment  of  the  bill  to  the  plaintiff,  transferred 
to  him  all  his  rights. 

Payment,  in  order  to  extinguish  the  bill,  should  be  made 
to  the  real  proprietor.  Even  payment  to  the  payee  will  be 
inoperative,  if  he  have  ceased  to  be  the  proprietor  of  it  by 
having  indorsed  it  to  another  person,  and  the  drawee  have 
notice  of  the  fact.  Chit,  on  Bills,  393.  Payment  by  the 
acceptor  to  the  drawer,  could  no  more  affect  the  rights  of 
the  payee,  or  bis  indorsee,  than  the  bestowal  of  so  much 
money  to  a  person  not  a  party  to  the  bilL  Besides  this,  it 
is  shown  by  the  evidence  that  the  defendants,  at  least  one 
of  them,  was  notified  by  the  plaintiff  that  he  was  the 
holder  of  the  bill  before  the  money  was  sent  to  Ooa^  Angela 
and  Pitt. 

We  are  of  opinion  that  the  defense  of  payment  wholly 
failed,  and  that  the  motion  for  a  new  trial  should  have  pre* 
vailed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

IL  Crawfordj  for  the  appellant. 
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Nov.  Term, 

1859. 

Thb  Ikdian- 

▲POLIS,  &C.f 

Railbo'd  Co. 

V. 

Rkmmt. 


Tuesday, 
December  20. 


13 
132 


18 


The  Indianapolis  and  Cincinnati  Railroad  Company 

V.  Remmt  and  Another. 

A  suit  against  a  carrier  for  a  breach  of  his  contract  as  sach,  should  be  upon 
the  bill  of  lading,  under  the  code,  where  such  a  bill  is  given,  and  embraces 
the  terms  of  the  contract. 

The  terms  of  such  bill  of  lading  cannot  be  varied  b^  parol  evidence. 

APPEAL  from  the  Decatur  Circuit  Court 

Perkins,  J. — Remmy  and  Spaugh  sued  the  Indianapotis 
and  Cincinnati  Railroad  Company,  for  a  failure  to  deliver, 
in  time  and  condition,  freight,  consisting  of  certain  car 
loads  of  hogs.  The  complaint  states  that  the  company 
"agreed  to  and  with  the  plaintiflfs  that,  in  consideration  of 
the  payment  of  a  large  sum  of  money,  to-wit,"  &c,  "the 
said  company  would  carry  said  hogs  with  all  proper  caie 
and  speed,"  &c,  "to,"  ice.;  "and  that  in  pursuance  of  said 
contract,"  &c.,  the  hogs  were  delivered  and  received,  &c. 

The  agreement  is  not  alleged  to  be  in  writing. 

For  breach,  it  is  averred  that,  through  carelessness  and 
negligence,  the  hogs  were  not  delivered  with  proper  speed 
and  in  good  condition,  &c. 

Trial  upon  the  general  denial  of  the  complaint;  judg- 
ment for  the  plaintif&. 

On  the  trial,  it  turned  out  that  the  hogs  were  received 
upon  a  written  contract,  called  a  bill  of  lading,  showing 
how  many  car  loads  of  hogs  were  received,  and  at  what 
point;  also,  the  point  at  which  they  were  to  be  delivered, 
and  the  price  to  be  paid  for  transportation;  that  they  were 
to  be  transported  "without  unnecessary  delay,  and  deliv- 
ered in  as  good  condition  as  they  then  were  in;"  and  con- 
taining, further,  a  number  of  stipulations  in  regard  to  the 
duties  and  liabilities,  and  exemptions  therefrom,  of  the 
company.     The  written  contract  was  given  in  evidence, 

The  Court,  in  effect,  instructed  the  jury  that,  though  the 
bill  of  lading  stipulated  that  the  hogs  were  to  be  trans- 
ported "without  unnecessary  delay,"  yet  the  plaintiffs 
might  prove  by  parol  that,  "about  the  time  the  written  con- 
tract was  entered  into,"  one  Jacob  Mills,  an  agent  of  the 
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company,  but  one  who  had  nothing  to  do  with  making  the  ^o^-  '^^irm, 
written  contract,  told  the  plainti£&  that  the  hogs  should  be      io59, 
shipped  that  night,  and  that  such  statement  might  have  'Thb  Inbian- 
ejBfect  as  a  part  of  the  contract     This  is  not  the  language,  Bailso'd  Co. 
but  it  is  the  import  of  the  instruction.    Exception  was     nsMXT 
taken. 

The  instruction  was  erroneous.  The  bill  of  lading  con- 
tained an  express  stipulation  on  the  subject,  viz.,  that  the 
goods  were  to  be  transported  without  unnecessary  delay, 
and  that  stipulation  could  not  be  varied  by  parol  evidence. 

In  a  standard  work  on  carriers,  it  is  laid  down  that  parol 
evidence  is  not  admissible  to  vary  the  common  form  of  a 
bill  of  lading  in  regard  to  the  stipulations  as  to  the  condi- 
tion in  which  the  goods  were  to  be  delivered,  with  the  ex- 
ceptions, &c  Ang.  on  Car.  §  229.  So,  ^'a  parol  agreement 
between  the  master  of  a  vessel  and  a  shipper  of  goods,  be- 
fore and  at  the  time  of  executing  a  biU  of  lading,  permit- 
ting the  master  to  deviate  from  the  usual  route,  is  inad- 
missible evidence  in  an  action  by  the  shipper  against  the 
owners  of  the  vessel,  to  recover  for  the  loss  of  the  goods." 
Id.,  §  228. 

As  to  how  far  carriers  may  exempt  themselves  from  lia- 
bility by  stipulations  in  a  bill  of  lading,  see  Wright  v.  Oaffj 
6  Ind.  R.  416. 

The  point  is  made  that  the  bill  of  lading,  disclosed  in 
the  evidence,  should  have  been  counted  upon  as  the  foun- 
dation of  the  action,  and  the  Court  is  unanimously  of  that 
opinion.  The  complaint  in  this  case  is  clearly  for  a  breach 
of  contract;  and  the  contract  actually  broken,  it  appears, 
was  a  written  contract.  And  where  a  suit  is  for  the 
breach  of  a  dbntract,  the  suit,  in  legal  parlance,  is  said  to 
be  founded  upon  the  contract.  It  is  so  even  in  cases  of 
promissory  notes.  The  suit  is  justified  by  the  breach  of 
the  contract  to  pay,  but  is  said  to  be  founded  upon  the  note. 
But  the  code  provides  that  where  any  pleading  is  founded  on 
a  written  instrument,  the  instrument,  or  a  copy  of  it,  must 
be  filed  with  the  complaint,  and  shall  become  a  part  of  the 
record  without  being  copied  into  the  pleading.  2  B.  S.  p. 
44. — Perk.  Pr.  170.     And  this  Court  has  held  that,  where 
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Not.  Tttm,   it  appears  that  such  written  instrament  exists,  and  shonld 
^^^'      properly  be  made  the  foundation  of  the  action,  it  must  be 
Box/roH      made  so.     This  is  the  spirit  of  the  statute.    J^,  p.  222. 
FmoiBBov.       Here,  there  was  a  bill  of  lading,  embracing  all  the  terms 
of  a  contract  touching  the  subject-matter  involved— a  con- 
tract,  by  the  written  terms  of  which,  the  parties  were  bound, 
and  their  rights  and  liabilities  to  be  determined — a  contract 
of  a  high  and  fixed  character,  which  could  not,  as  we  have 
seen,  be  varied  by  parol  evidence;  and  we  are  dear  that  it 
should  have  been  referred  to  in,  and  filed  with,  the  com* 
plaint.     As  this  case  stood,  if  the  fact  of  the  written  con- 
tract had  been  disclosed,  it  would  seem  that  parol  evidence 
must  have  been  excluded,  because  of  the  written,  and  the 
written,  because  not  sued  on. 

The  bill  of  lading  was  not,  in  this  case,  a  mere  receipt 
It  contained  the  terms  of  a  complete  contract.  See  iVt6- 
ble  V.  Kenij  10  Ind.  R.  325;  Henry  v.  Henrpj  11  id.  23& 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

/.  Gfavin  and  O.  j5.  Hordy  for  the  appellants. 

J,  &  Scobey  and  TF.  Cuwback^  for  the  appellees. 


.       •! 


Bolton  v.  Fitzoibbon  and  Another. 

Tuatdojfy  APPEAL  firom  the  HamiUon  Court  of  Common  Pleas. 

Per  Ounam.— Suits  on  promissory  notes.  Judgment 
by  default.  No  motion  below  to  set  aside  fhe  judgment 
We  might  dismiss  the  appeal.  We  have  looked  through 
the  record,  and  find  that  it  contains  no  error. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

i>.  Moss  and  J,  W.  JSvans^  for  the  appellant 

A.  A.  Hammondf  for  the  appellees. 
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Not.  Tenn, 


Mix  and  Others  v.  The  State  Bank. 


1859. 


Mix 

T. 

A  promiBsorj  note  payable  at  a  bank  out  of  this  state  Is  not  goremed  by  tiie    Thb  State 
law  merchant,  but  a  bill  of  exchange  is.  Bavk. 

As  a  general  role,  a  joint  suit  cannot  be  maintained  against  the  maker  and 
assignor  of  a  promissory  note  not  goyemed  by  the  law  merchant;  bat  facts 
which  will  excose  a  prior  snit  against  the  maker  before  resorting  to  the  as- 
signor,  may  justify  such  joint  suit. 

APPEAL  from  the  Tippecofioe  Circnit  Court.  '^^  20. 

Perkins,  J. — The  bank  institated  a  joint  suit  against 
the  maker  and  indorsers  of  a  note,  as  foUows: 

'<  $1,948.  Lafayette  J  IndtanOy  May  3, 1856. 

'<  Three  months  after  date,  I  promise  to  pay  to  the  order 
of  Benbridge  and  Mix  and  James  SpearSj  nineteen  hmi- 
dred  and  forty-eight  dollars,  at  the  American  Exchangee 
Bank,  New  York  Oityy  without  relief  from  valuation  or 
appraisement  laws,  for  value  received.  James  Mix* 

^  Pay  State  Bank  of  Indiana,  or  order, 

^^  Benbridge  and  Mic,  and  James  Spear s.^^ 

There  is  no  averment  in  the  complaint  showing  legal 
diligence  in  attempting  to  collect  the  note  of  the  maker; 
nor  is  there  any  excuse  assigned  for  the  failure  to  use  such 
diligence. 

The  Court  below  rendered  a  joint  judgment  against  all 
the  defendants. 

The  note  sued  on  was  not  governed  by  the  law  mer- 
chant Foreign  and  inland  bills  of  exchange  are  governed 
by  that  law,  as  being  a  part  of  the  common  law.  This 
was  established,  as  to  foreign  bills,  in  the  fourteenth,  and 
as  to  inland  bills,  in  the  seventeenth  century.  Chit,  on 
Bills,  p.  11. 

Promissory  notes,  in  Englandj  were  put,  by  the  statute 
of  Anne,  upon  the  same  footing  early  in  the  eighteenth 
century.     Chit,  sypra,  518. 

That  statute  is  not  in  force  in  this  state.  But  we  have 
one,  upon  the  same  subject,  of  a  more  limited  character. 
It  provides  that  all  notes  payable  at  a  chartered  bank,  in 
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Not.  Term,  this  state,  shall  be  put  upon  the  footing  of  bills  of  ex- 
^^^'  change,  that  is,  be  governed  by  the  law  merchant.  And 
Mix  by  the  law  merchant,  where  payment  of  a  note  or  bill  has 
The  State  been  duly  demanded,  and  notice  duly  given  of  failure  to 
Bahk.  pg^y^  ^jjg  maker  and  indorsers  become  at  once  jointly,  as 
well  as  severally,  liable  to  the  holder.  Not  so,  where  the 
note  is  not  governed  by  the  law  merchant.  Upon  such 
notes,  the  indorser  is  not  liable  to  the  holder,  or  indorsee, 
till  the  latter  has  prosecuted  the  maker,  with  due  diligence, 
to  judgment  and  execution,  unless  an  excuse  for  the  fail- 
ure to  take  such  steps  exists;  and  where  an  excuse  is  re- 
lied upon,  it  must  be  averred  in  the  complaint.  This  is 
the  requirement  of  a  further  statute.  See  1  R.  S.  p.  378; 
Ind.  Dig.,  p.  200. 

Where  an  excuse  for  a  separate,  prior  suit  against  the 
maker  exists;  or  where  any  facts  exist  rendering  the  in- 
dorsers immediately  liable  to  the  holder  for  the  whole  or  a 
part  of  the  note,  as  where  there  has  been  no  consideration 
for  a  part  of  the  note,  or  payment  to  the  assignor  of  part, 
in  such  cases,  a  joint  ^t  may  be  instituted,  under  §  16, 
1  R.  S.  p.  379,  against  the  maker  and  indorsers  of  a  pro- 
missory note  not  governed  by  the  law  merchant;  but  the 
complaint  must  show  such  facts. 

In  the  case  at  bar,  the  note  is  not  governed  by  the  law 
merchant,  and  no  facts  are  alleged,  in  the  complaint,  show- 
ing a  liability  on  the  part  of  the  indorsers  to  the  holder, 
before  the  termination  of  separate  proceeding,  fruitless  in 
whole  or  in  part,  against  the  maker.  See  Swift  v.  Ells* 
worth,  10  Ind.  R.  205;  Perk.  Pr.  133. 

Per  Curiam, — The  complaint  shows  no  cause  of  action 
against  the  indorsers,  and,  as  to  them,  it  must  be  reversed 
with  the  costs  made  against  them;  and  as  to  the  maker, 
the  judgment  is  affirmed  with  costs  made  against  him. 

8,  A.  Huff  and  R.  Jones^  for  the  appellants. 

J.  E.  McDonald  and  A.  L.  RoachCj  for  the  appellee. 
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Not.  Tenn, 

Leedy  V.  Crumbaker  and  Others.  Ioo9. 


Williams 

T. 

APPEAL  from  the  Huntington  Circuit  Court.  Williams. 

Per  Ouriam. — The  complaint  in  this  case  contained  a  x%teaday 
good  cause  of  action.     A  note  made  payable  to  husband  December  20. 
and  wife,  on  a  loan  of  money  by  the  husband,  is,  in  legal 
effect,  payable  to  the  husband,  and  the  right  to  sue  on  it 
survives  to  him.     Reeve's  Dora.  Rel.,  p.  127. 

If  a  father  conveys  his  farm  to  a  child  in  consideration 
of  an  obligation  to  support  himself  and  wife  during  life, 
the  obligation  is  valid.  So,  such  an  obligation  may  be 
valid  on  an  advancement  of  money.  See  Leach  v.  Leachj 
4  Ind.  R.  628. 

The  judgment  is  reversed  with  costs.  Cause  remanded, 
&c. 

J,  U.  Pettitj  C.  Cowgillj  and  S.  P.  MUligan^  for  the  ap- 
pellant. 

D.  O.  Dailt/j  for  the  appellees. 


I  ••■  ■ 


Williams  v,  Williams  and  Another.  .a.--s=r 

ISb  osg 

I4g    446 

Where,  npon  granting  a  dirorce,  the  Court,  in  its  judgment,  assigns  the  cus-  1  Ceae2 

tody  of  the  children  to  one  of  the  parties,  such  disposition  of  the  children  r^    ^ 

will  control,  till  the  judgment  making  it  is  modified  by  the  Court,  upon 
proper  application ;  and  cannot  be  disregarded  in  a  subsequent  proceeding 
by  habeas  corpus,  to  obtain  possession  of  the  children. 

APPEAL  from  the  Greene  Court  of  Common  Pleas.  Tuesday, 
Hanna,  J. — In  Aprils  1854,  the  Greene  Circuit  Court, 
upon  the  application  of  Margaretta  Williamsj  dissolved 
the  bonds  of  matrimony  existing  between  her  and  Daniel 
Williams,  and,  in  pursuance  of  an  agreement  of  the  par- 
ties, as  appears  by  the  record,  gave  her  600  dollars  alimony, 
and  the  custody,  for  four  years,  of  John  E.  Williams,  their 
infant  son,  and  decreed  '^that  afterwards  said  defendant 
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Not.  Tann,   is  to  have  the  perpetnal  control  of  the  said  John  E.  WU- 
^^^'      liams;  and  have  leave,  at  all  proper  times,  to  see  and  con- 
WiLLiAMB    verse  with  said  child." 

Williams.  After  the  expiration  of  the  four  years,  said  Daniel  Wilr 
liamSj  before  the  judge  of  the  Common  Pleas  Court,  sued 
out  a  writ  of  habeas  corpus^  alleging  the  above  facts,  and 
setting  forth  the  record  of  said  divorce,  and  also  averring 
that  he  had  demanded  the  custody  of  the  child,  which  had 
been  refused,  and  that  it  was  detained,  &c,  by  said  Mar* 
garettay  and  James  C.  PlumCj  her  father,  &c. 

A  vmt  of  habeas  corpus  was  issued,  which  was  returned 
with  the  separate  answer  of  the  said  defendants. 

Plume  answered  that  Margaretta  was  his  daughter,  and 
had  lived  at  his  house  since  her  divorce;  that  the  child 
was  not  under  his  control,  nor  restrained  by  him;  that  if 
the  Court  should  decree  the  custody  of  the  child  to  its 
mother,  he  was  able  and  willing  to  provide  for  and  edu- 
cate  it,  &C. 

Margaretta  answered,  in  her  return,  that  she  had  the 
body  of  the  child  before  the  Court,  and  for  cause  of  its 
detention  alleged  that  she  was  its  mother,  and  had  had 
the  care  and  control  of  it  from  its  birth,  except  when  pre- 
vented by  said  Daniel;  that  she  was  divorced  from  said 
Daniel  for  his  misconduct;  that  her  father  made  an  agree- 
ment as  to  the  custody  of  said  child,  during  the  pendency 
of  the  said  application  for  divorce,  and  that  she  had  al- 
ways understood  that  she  was  to  have  the  custody  of  said 
child  for  four  years  and  longer,  unless  deprived  of  the  same 
by  order  of  the  Court;  that  said  Daniel  is  a  person  of  bad 
character,  of  bad  habits  and  temper,  and  indulges  in  bad 
language,  &c.,  has  no  education,  and  will,  as  she  believes, 
neglect  the  education  of  the  said  child,  &c.;  that  she  re- 
sides with  her  father,  and  has  500  dollars  of  her  own,  and 
is  able  to  educate  the  child;  that  it  is  much  attached  to 
her,  and  she  to  it;  that  said  Daniel  is  again  married,  and, 
she  believes,  cannot  have  much  affection  for  said  child,  as 
he  has  manifested  no  concern  for  its  welfare,  &c. 

The  plaintiff  excepted  to  each  of  said  returns,  and  filed 
the  said  exceptions  in  writing,  stating,  first,  that  neither  of 
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said  returns  stated  facts  sufficient,  &c,;  second,  that  said  Nov.  Tenn, 
Margaretia  is  estopped,  by  the  record,  from  denying  that      ^^^* 
she  was  a  party  to  the  agreement  and  decree,  made  in  re-    WituAici 
lation  to  the  custody  of  said  child,  at  the  time  of  granting    Williams. 
said  divorce,  &c. 

The  exceptions  so  filed  were  overruled,  and  the  plaintiff 
ordered  to  reply ;  to  which  ruling  the  plaintiff  excepted, 

This  raises  the  first  question  in  the  case*  As  to  the 
return  of  Plume^  we  do  not  see  but  that  the  answer  was 
sufficient;  in  other  words,  the  exception  was  not  well 
taken.  The  record  in  the  divorce  case  could  not  be  col- 
laterally controverted  by  the  said  Mturgaretta  as  to  the 
matters  properly  stated  therein.  It  was,  between  the  par- 
ties, conclusive,  while  in  force,  as  to  the  matters  thereby 
legitimately  determined. 

The  questions  before  the  Court,  in  that  case,  were  as  to 
the  divorce,  and,  also,  as  to  the  custody,  &c.,  of  the  child. 
The  statute  (2  R.  S.  p.  237,  §  21)  makes  it  the  duty  of  the 
Court,  in  granting  a  divorce,  to  ''make  provision  for  the 
guardianship,  custody,  support,  and  education  of  the  mi- 
nor children  of  such  marriage."  This  may  be  done  by 
assigning  such  guardianship,  &c.,  to  the  father,  or  to  the 
mother,  together  with  such  reasonable  sum,  called  alimony, 
as  the  Court  may  decree,  in  view  of  the  circumstances  of 
the  case,  &c.  2  B.  S.  p.  237,  §  19,^Rowrke  ▼.  Raurke^  8 
Ind.  B.  427.— Bisb.  on  Mar.  and  Div.,  §§  634,  639,  640. 
Or  to  a  stranger.  2  B.  S.  p.  237.  But  if  to  a  stranger, 
the  father  is  responsible  for  the  maintenance,  &c.,  of  the 
child. 

In  the  case  at  bar,  the  decree  for  alimony  stands  in  lieu 
of  any  claim  which  the  wife  had  as  to  the  husband's  pro- 
perty, and,  also,  of  any  compensation,  that  she  might  claim, 
for  the  support  of  said  child  for  the  said  four  years.  2  B. 
S.  p.  237.— Rice  v.  iitcc,  6  Ind.  B.  100^- WhUseU  v.  Mills, 
id.  229. 

Whether  circumstances  might  have  arisen,  during  that 
four  years,  which  would  have  given  the  same  Court  the 
right  to  have  changed  the  amount  of  the  allowance,  is 
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Not.  Term,    a  question  not  before  us.     See  Bish.  on  Mar.  and  Div., 

J-^Q*      §§  593,  634,  and  authorities  cited.    But  that  circumstances 

Williams    might  intervene,  after  the  expiration  of  the  four  years,  that 

Williams,   would  make  the  father  responsible  for  the  maintenance, 

&c.,  of  the  child,  unless  he  should,  in  some  way,  discharge 

himself  therefrom,  we  think  can  admit  of  but  little  doubt. 

Cowls  V.  Cowls^  3  Gilm.  435. 

It  is  manifest,  then,  that  the  return  of  said  Marfforetia 
was  not  sufficient,  first,  because  she  could  not  directly,  nor 
indirectly,  contradict  the  record  of  the  divorce,  &c.,  in  this 
proceeding;  and,  secondly,  because  the  facts  stated  do  not, 
whilst  that  decree  stands,  show  any  sufficient  reason  for 
failing  to  obey  its  injunctions,  in  view  of  the  proceedings 
in  which,  and  the  tribunal  before  which,  the  said  facts 
were  produced. 

Whether  such  facts  would  have  been  sufficient,  if  pro- 
perly produced  in  the  Court  which  granted  the  divorce,  to 
have  authorized  a  change  of  the  original  order,  is  a  ques- 
tion not  before  us. 

The  plaintiff  then  replied,  first,  by  a  denial;  second,  that 
he  performed  the  agreement  and  decree  of  the  Court,  &c., 
and  the  said  Margaretta  failed,  &c.,  in  refusing  to  permit 
him  to  see  the  child,  &c.,  and  also  in  refusing  to  deliver  it 
up,  &c.,  upon  demand,  &c.,  and  has  started  unfounded  re- 
ports of  his  habits,  &c.;  that  he  is  able  and  willing  to  care 
for  and  educate  said  child,  &c. 

By  consent  of  parties,  a  jury  was  impanneled,  to  whom, 
after  the  evidence  had  been  heard,  the  Court  submitted 
the  following  issues  to  be  tried : 

1.  "  Which  is  the  more  suitable  person  to  have  the  cus- 
tody of  John  E.  WiUiams — Daniel  Williams  or  Margaretta 
Williams^  at  the  present  time?" 

2.  "Does  James  C.  Plume  detain  John  E.  Williams  from 
plaintiff?" 

The  jury  found  that  Plume  did  not  detain  the  child,  and 
that  Margaretta  Williams  was  "the  more  suitable  person 
to  have  the  custody  of  John  E,  Williams,  at  this  time."   • 

The  plaintiff  then  moved  for  a  new  trial,  and  filed  two 
causes — 
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1.  That  the  verdict  is  contrary  to  law  and  evidence. 

2.  That  the  Court  erred  in  giving,  and  refusing  to  give, 
instructions. 

The  motion  was  overruled. 

The  record  informs  us  that  the  Court  instructed  the  jury, 
^Hhat,  in  making  up  their  verdict,  they  should  not  take  into 
consideration  the  record  in  the  divorce  case  between  said 
plaintiff  and  defendant,  which  was  offered  in  evidence  on 
this  trial  by  the  plaintiff."  And,  also,  refused  to  in- 
struct the  jury,  "that  the  further  welfare  and  interest  of 
the  infant  should  be  taken  into  consideration  as  well  as  its 
present  interest  and  welfare;"  but  did  instruct,  among 
other  things,  that  they  "should  only  take  into  consideration 
its  present  interest  and  welfare." 

It  is  evident  that  the  first  instruction  given  was  wrong. 
It  is  only  upon  decreeing  a  divorce  that  the  Court  can 
make  a  final  order,  as  to  the  custody  of  the  children,  by  the 
statute.  2  R.  S.  p.  237,  §  21.  Interlocutory  orders,  rela- 
tive thereto,  may  be  made,  pending  an  application  for 
divorce.  Id,,  §  17.  Without  those  statutes,  the  father,  by 
the  common  law,  would  have  the  right  to  the  custody  of 
the  child,  when  it  is  legitimate.  McPhers.  on  Infants,  52 
to  62. 

This  being  the  fact,  it  was  necessary  that  it  should  ap- 
pear, that  the  father  and  mother  of  the  child  were  divorced, 
or  that  they  were  living  separate,  pending  an  application 
for  a  divorce,  before  the  mother  could  at  all  claim  the  ex- 
clusive control  and  custody  of  the  child.  The  highest  and 
best  evidence  of  the  divorce  was  the  record  thereof,  and, 
when  introduced  for  one  purpose,  it  was  proper  evidence, 
and  should  have  been  considered,  in  reference  to  all  ques- 
tions therein  properly  passed  upon,  and  again  attempted  to 
be  brought  in  issue. 

Under  the  statute,  the  care  and  custody  of  the  children 
of  the  marriage  was  a  proper  question  for  the  Court,  in  de- 
creeing a  divorce,  to  pass  upon;  and  having  so  done,  that 
adjudication  cannot  be  collaterally  inquired  into,  it  is  mani- 
fest, as  to  matters  preceding  it,  and  which  were  directly 
involved  and  settled. 


Not.  Term, 

1859. 

Williams 

▼. 
Williams. 
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Not.  Term,        The  plaintiff  moved  the  Court  for  judgment  in  his  favor, 

^^^*      notwithstanding  the  verdict,  on  the  pleadings  and  evidence. 

Williams    The  Court  overruled  the  motion.     There  was  eiror  in  this. 

Williams.    The  Common  Pleas  Court  had  no  original  jurisdiction,  at 

that  time,  to  try  and  determine  divorces,  and,  therefore, 

could  not  entertain  a  proposition  to  modify  the  decree  of 

a  Court  having  such  jurisdiction,  either  in  regard  to  the 

divorce  itself,  or  any  matter  which  was  merely  an  incident 

thereto,  but  such  as  the  Court  necessarily  passed  upon. 

It  is  even  questionable  whether  the  Court,  which  granted 
the  divorce,  could,  in  such  a  proceeding  as  this,  have  in- 
quired into,  and  modified  the  decree  here  relied  upon;  but 
upon  this  we  decide  nothing;  but  see  Bisb.  on  Mar.  and 
Div.,  §  700,  and  authorities  cited. 

It  is  suggested,  that  the  application,  for  the  custody  of 
the  child,  should  have  been  made  in  the  Court  which  grant- 
ed the  divorce,  and  as  a  part,  or  continuation,  of  that  pro- 
ceeding. 

Without  doubt,  it  would  have  been  eminentiy  proper 
for  the  application  to  have  been  so  made;  that  all  matters, 
which  have  since  arisen,  might  have  been  heard  and  de- 
termined; but  as  the  plaintiff  sought  to  enfcvce,  and  not  to 
change  or  modify  the  terms  of  that  decree,  we  cannot  per- 
ceive why  he  should  not  have  the  right  to  appeal  to  any 
Court  having  authority  to  enforce  it,  or  aid  in  its  enforce* 
ment. 

By  the  statute,  the  Common  Pleas  judge  has,  not  only 
the  authority,  but  it  is  made  his  imperative  duty,  upon  a 
proper  application,  to  issue  a  writ  of  habeas  corpus]  2  R. 
S.  p.  20,  §  23,  and  p.  194,  §  716;  and  it  shall  be  granted  in 
favor  of  parents  for  the  protection  of  infants,  &c.  jUL,  p^ 
197,  §  737. 

As  this  decree  stood,  it  was  conclusive,  between  the 
parties  thereto,  upon  the  point  here  attempted  to  be  again 
tried,  namely,  that  after  four  years  from  the  rendition  thereof, 
it  was  to  the  interest  of  the  child  to  be  under  the  care  of 
its  father;  for  it  is  to  be  presumed  the  Court  looked  to  that 
interest,  in  awarding  the  custody,  and  not  to  the  mere  grati- 
fication of  the  parents.     Bish.  on  Mar.  and  Div.,  §  636,  and 
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authorities  cited.     Such  b^^lg  the  condition  of  affairs,  it   Not.  Term, 
would  seem  that  the  Common  Pleas  had  authority  to  lend      ^^^' 
its  aid  ia  enforcing  this  decree,  but  could  make  no  inquiry       Smith 
which  might  result  in  a  failure  to  so  enforce  it.  Craio. 

The  decree  was  subject  to  modification,  or  it  was  not. 
If  not,  then  it  must,  if  required,  be  carried  out.  If  it  was, 
then,  if  neither  party  has  sought,  in  the  proper  manner,  to 
procure  a  modification,  if  there  is  sufficient  reason  therefor, 
it  follows  that,  if  there  is  any  apparent  hardship  upon  such 
party,  it  is  the  result  of  that  party's  own  negligence. 

Davison,  J.,  dissents  firom  the  above  opinion. 

Per  Curiam.— The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  M.  Franklin^  for  the  appellant. 

J.  H»  Martitij  for  the  appellee. 


Smith  v.  Craig. 

APPEAL  from  the  Johnson  Court  of  Common  Pleas.     Tueathy, 

Per  Curiam. — Suit  on  a  note.  Answer,  that  the  note 
was  given  for  a  part  of  the  consideration  of  land,  and  that 
plaintiff  had  no  title  thereto,  &c.  Reply,  general  denial. 
Motion  to  dismiss  for  want  of  jurisdiction,  overruled. 
Judgment  for  plaintiff. 

The  only  point  made  in  the  brief  of  appellant  is,  as  to 
the  jurisdiction  of  the  Court.  This  question  has  been 
already  decided.    Harvey  v.  Dakin^  12.  Ind.  R.  481. 

The  judgment  is  affirmed  with  10  per  cent,  damages  and 
costs. 

6.  SL  Overstreet  and  /.  B.  Hunter^  for  the  appellant. 

J.  H,  WilliamSj  for  the  appellee. 


Vol.  XIII.— 34 


530 

NoT«  Terni| 

1859> 

TOITBB 

T. 

MiTCHBLL. 


CASES  IN  THE  SUPREME  COURT 


Thompson  v,  Reynolds  and  Another. 


Twaday, 


APPEAL  from  the  Hamilton  Court  of  Common  Pleas. 
Per  Curiam^ — There  is  but  one  point  made  in  the  brief 
Decani  io,    of  appellant,  which  is  similar  to  that  raised  in  Smith  v. 
Oraigj  at  this  term  (1). 

The  judgment  is  aflirmed  with  10  per  cent,  damages  and 
costs. 
J,  Chreenj  for  the  appellant 
X  W,  EvanSy  for  the  appellees. 

(I)  See  the  preceding  case. 


>  ^1 


Toner  t;.  Mitchell. 


I>Bcmi6eraO. 


APPEAL  from  the  Johnson  Court  of  Common  Pleas. 

Per  Curiam. — The  appellee,  who  was  the  plaintiff  be- 
low, brought  an  action,  in  said  Court,  against  Toner^  upon 
a  promissory  note  for  500  dollars,  and,  also,  to  foreclose  a 
mortgage  to  secure  its  payment.  Both  note  and  mortgage 
were  given  to  one  Martha  SheUon^  and  by  her  assigned  to 
the  plaintiff. 

Defendant's  answer  contains  three  paragraphs.  The 
first  and  second  make  no  point  in  the  case.  The  third  ad- 
mits the  execution  of  the  note;  but  avers  that  it  was  given 
to  Ma/rtha  Shelton  in  consideration  of  the  sale  and  convey- 
ance, by  her  to  the  defendant,  of  the  ^'east  half  of  the 
south-west  quarter  of  section  six,  in  township  ten  north,  of 
range  five  east,"  and  that,  at  the  time  of  the  sale,  she  bad 
not,  nor  has  she  since  acquired,  any  title  whatever  to  the 
land,  &c. 

The  plaintiff  replied  by  a  general  denial. 

And,  thereupon,  the  defendant  moved  to  dismiss  the  ac- 
tion upon  the  ground  that  the  title  to  real  estate  was  in 
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issue  by  the  pleadings,  and  that,  therefore,  the  Common    Nov.  Term. 
Pleas  had  not  jurisdiction ;  but  his  motion  was  overruled,       ^^^' 
and  he  excepted.  Toheb 

The  cause  was  then  submitted  to  the  Court,  who  found  Mitchsll. 
for  the  plaintiff  486  doUars.  And  having  refused  motions 
for  a  new  trial  and  in  arrest,  rendered  judgment  upon  the 
finding,  and,  for  the  payment  thereof,  ordered  that  the 
mortgaged  premises,  being  the  same  described  in  said 
third  paragraph,  be  sold,  &c. 

The  action  of  the  Court,  in  overruling  the  motion  to 
dismiss,  involves  the  only  point  in  the  case. 

The  statute  enacts  that  the  Common  Pleas  shall  have 
no  jurisdiction  "where  the  title  to  real  estate  shall  be  in 
issue."  2  R.  S.  p.  18,  §  11.  It  has,  however,  been  decided 
that  suits  for  partition  are  not  within  this  general  statu- 
tory rule,  for  the  reason  that  the  statute,  in  reference  to 
these  suits,  expressly  confers  jurisdiction  on  the  Common 
Pleas,  and  that  the  jurisdiction  thus  conferred,  necessarily 
includes  the  power  to  settle  the  title  to  real  estate,  when- 
ever, in  such  suits,  it  may  be  put  in  issue.  WolcoU  v.  Wig^ 
touy  7  Ind.  R.  44.— Dixon  v.  Jffi/Z,  8  id.  141  ,^Holliday  v. 
Spencer,  7  id.  632. 

We  perceive  no  reason  why,  in  cases  to  foreclose  mort- 
gages, the  principle  just  stated,  as  applicable  to  partition 
suits,  should  not  apply;  and  we  are,  therefore,  inclined  to 
hold  that  the  jurisdiction  given  to  the  Common  Pleas  to 
foreclose  mortgages,  confers,  also,  the  power,  in  such  cases, 
to  settle  the  title  to  the  real  estate  whenever  it  shall  be  in 
issue.     The  motion  to  dismiss  was  correctly  overruled. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

8.  P.  Oyler,  for  the  appellant. 

O.  M.  Overstreet  and  A.  B.  Hunter,  for  the  appellee* 
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Thompson  v.  Reetes  and  Others. 

APPEAL  from  the  HamiUan  Court  of  Common  Pleas. 

Per  CWtam.— -The  judgment  in  this  case  is  affirmed  for 
the  reasons  given  in  Harvey  v.  Dakin^  12  Ind.  R.  481,  the 
questions  arising  in  the  record  of  each  case  being  similar. 

The  judgment  is  affirmed  with  5  per  cent  damages  and 
costs. 

J.  Green^  for  the  appellant. 

J.  A.  Lewis,  for  the  appellees. 


Hausek  v.  Smith  and  Others. 


Tueadojff 
December  SO, 


A  jnstico  of  the  peace  is  not  bound,  of  his  o?m  motion,  to  require  securitj  for 
costs,  at,  or  before,  commencing  salt,  from  a  non-resident  plaintiff. 

In  actions  commenced  before  a  justice,  in  favor  of  a  firm,  it  is  sufficient  if  the 
names  of  the  individuals  composing  the  firm  appear  in  the  record;  and  if 
such  suit  be  upon  a  note  giyim  to  the  firm,  the  partnership  need  not  be 
proved  unless  the  partnership,  or  the  cause  of  action  be  denied  under  oath. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Davison,  J. — Alden  B.  Smith,  Edward  A.  Smith,  and 
Edward  Branham,  partners  under  the  name  of  ^^A.  B, 
Smith  Sp  Co,,^  sued  Hauser  before  a  justice  of  the  peace, 
upon  a  promissory  note  for  72  dollars,  16  cents.  The  note 
bears  date  January  20, 1858,  was  executed  by  the  defend- 
ant, payable  to  Benjamin  F.  Jones,  at  one  day,  and  was 
by  him  indorsed  in  this  form,  "  Pay  ii.  JB.  Smith  Sf  Xb.,  or 
order."  Signed  ^Benfamin  F.  JonesJ^  The  note  with  the 
indorsement  was  filed  as  the  cause  of  action.  Before  en- 
tering into  the  trial,  the  defendant,  having  filed  an  affida- 
vit alleging  the  non-residency  of  the  plaintiffs,  moved  the 
justice  to  dismiss  the  cause  for  want  of  security  for  cost, 
but  the  defendant,  pending  the  motion,  gave  the  requisite 
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security,  and  thereupon  the  motion  was  overruled.     He   Not.  Term, 
then  moved  to  dismiss  the  action  for  want  of  a  sufficient      1859. 


complaint;  but  this  motion  was  also  overruled.     The  evi-     Haubbs 
dence  being  heard,  &c.,  the  justice  gave  judgment  for  the      Smith. 
plaintiffs.     And  the  defendant  appealed. 

In  the  Circuit  Court,  he  renewed  his  motion  to  dismiss; 
but  his  motion  was  again  overruled.  The  cause  was  then 
submitted  to  the  Court,  who  found  for  the  plaintifis.  And 
having  refused  a  new  trial,  rendered  judgment,  &c. 

In  support  of  the  motion  to  dismiss,  the  appellant  as- 
sumes two  grounds — 

1.  The  plaintiffs  being  non-residents,  the  justice  should 
have  required  security  for  cost,  at  the  commencement  of 
the  suit. 

2.  The  cause  of  action  is  insufficient.  In  addition  to 
the  note  and  its  assignment,  there  should  have  been  filed 
a  written  statement,  disclosing  the  names  of  the  assignees 
of  the  note. 

The  statute  says:  "Justices  shall  require  security  for 
cost  from  plaintiffs  living  out  of  the  county."  2  R.  S.  p. 
460,  §  55.  It,  however,  does  not  say  at  what  stage  of 
the  proceedings  in  a  suit,  the  justice  shall  make  such  re- 
quirement; but  §  75  of  the  same  statute  enacts  that,  "In 
aU  cases  not  in  this  act  specially  otherwise  provided,  pro- 
ceedings  before  justices  shall  be  governed  by  the  practice," 
&C.,  ^^of  Circuit  Courts."     ItLi  p.  465. 

The  first  ground  assumed  for  the  dismissal  of  the  action, 
evidently  involves  a  case  not  provided  for  in  the  act  rela- 
tive to  proceedings  in  justices'  Courts.  Hence,  for  the 
mode  of  procedure  in  such  a  case,  we  must,  as  prescribed 
in  the  section  last  quoted,  look  to  the  practice  of  Ciicuit 
Cour|;s.  And  that  being  done,  it  will  at  once  be  seen  that 
the  justice,  in  this  instance,  the  plaintiffs  having  given  the 
requisite  security,  committed  no  error  in  refusing  to  dis- 
miss the  suit,  because  the  practice  in  the  Circuit  Court  is, 
to  allow  a  non-resident  to  give  such  security  at  any  time 
during  the  pendency  of  the  action,  when  ordered  to  do  so 
by  the  Court.    2  R.  S.  pp.  127, 128,  §  402. 
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Not.  Term,  The  second  alleged  ground  for  the  dismissal,  is  equaUy 
^^^»  untenable.  In  actions  commenced  before  a  justice,  in  favor 
Hauskb  of  a  firm,  it  is  not  essential  that  the  statement  of  the  cause 
Smith.  of  action,  should  set  out  the  names  of  the  persons  compos- 
ing the  firm ;  it  is  enough  if  their  names  appear  in  the  pro- 
ceedings before  the  justice,  as  the  plaintiffs  who  instituted 
the  suit.  Stout  v.  HickSj  5  Blackf.  49.  The  motion,  in  the 
Circuit  Court,  to  dismiss  the  action,  was,  in  our  opinion, 
properly  overruled. 

The  record  contains  a  bill  of  exceptions,  whereby  it  ap- 
pears that  the  plaintiffs,  upon  the  trial,  offered  in  evidence 
the  note  sued  on,  upon  which  there  was  this  indorsement; 
"Pay  A.  B.  Smith  Sf  Co,,  or  order."  Signed  ^^Benjmmin  F. 
Jones.^^  It  also  appeared  that  the  defendant,  at  the  proper 
time,  objected  to  the  admission  of  the  evidence,  and  that 
the  Court  overruled  the  objection;  but  the  ground  of  the 
objection  does  not  appear.  It  follows,  the  ruling  of  the 
Court,  thus  made,  is  not  properly  before  us. 

The  note,  having  the  indorsement  thereon,  was  all  the 
evidence  given  in  the  c^use.  Hence,  it  is  insisted  that  the 
finding  is  not  sustained  by  sufiicient  evidence;  because  of 
the  absence  of  proof  that  the  plaintifl&  were  the  persons 
who  composed  the  firm  of  "  A.  B.  Smith  Sf  Co^  This  posi- 
tion is  not  well  taken.  In  the  record  there  is  no  plea  veri- 
fied by  affidavit,  whereby  it  is  denied  that  the  plaintiflb 
compose  that  firm.  It  was  not,  therefore,  incumbent  upon 
tkem  to  make  such  proof.  Abemathy  v.  Beeves,  7  Ind.  R. 
306. — Groves  v.  Traittj  11  id*  198. — Ha/user  v.  Hays,  id. 
368. 

Per  Ckiriam. — The  judgment  is  affirmed  with  10  per  cent, 
damages  and  costs. 

N,  T.  Hauser,  for  the  appellant. 

WL  F.  Pidgeon,  for  the  appellees. 
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Not.  Tens, 
Whitsel  v.  Lennen.  1859. 


Whitsbl 


APPEAL  firom  the  Hamilton  Circuit  Court.  LsimBx. 

Per  Curiam. — Lennen  w^s  the  plaintiff  below,  and  Whit-  2^,^^^ 
selj  the  defendant*  The  complaint  charges,  substantially,  December  so. 
that  on,  &€.,  at,  &c.,  a  certain  writ  for  the  assessment  of 
damages,  was  in  the  hands  of  Jacob  B,  Locke^  the  sheriff 
of  Hamilton  county,  upon  which  the  sheriff,  as  commanded 
by  said  writ,  on  the  26th  of  March^  1855,  impanneled  a 
jury  and  proceeded  to  trial,  under  said  writ,  in  due  form, 
&c.;  that  the  plaintiff  was  duly  sworn,  on  said  trial,  as  a 
witness,  and  was  then  and  there  examined,  and  gave  bis 
evidence  as  a  witness  on  the  same  trial.  And  that  defend- 
ant contriving,  &c.,  on,  &c«,  at,  &c.,  in  a  certain  discourse, 
&c,  falsely  and  maliciously  spoke  and  published  of  and 
concerning  the  plaintiff,  and  of  and  concerning  said  trial, 
and  of  and  concerning  the  evidence  so  given  by  the  plain* 
tiff  on  said  trial,  these  false,  malicious,  and  defamatory 
words,  to-wit:  You,  meaning  the  plaintiff,  swore  a  damned 
lie;  and  I,  meaning  the  defendant, can  prove  it,  &c.  Dam- 
ages are  laid  at  5,000  dollars. 

Defendant  demurred  to  the  complaint;  but  his  demurrer 
was  overruled ;  and  thereupon  he  answered.  Verdict  for 
the  plaintiff.     New  trial  refused,  and  judgment  rendered. 

In  support  of  the  demurrer,  it  is  insisted  that  the  com- 
plaint  is  defective,  because  it  does  not  allege  that  the  evi- 
dence given  by  the  plaintiff  was  material  to  the  issue. 

In  Wilson  v.  Harding^  2  Blackf.  241,  the  Court  say: 
"  Where  there  has  been  a  trial  before  a  competent  tribunal, 
it  will  be  presumed  that  the  testimony  given  on  that  trial 
was  material.  To  charge  a  man  with  perjury,  in  refer- 
ence to  a  trial  where  perjury  might  be  committed,  is  ac- 
tionable." 

This  is,  no  doubt,  a  correct  exposition  of  the  law,  and 
when  applied  to  the  point  under  consideration,  at  once 
shows  that  the  ground  assumed  in  favor  of  the  demurrer, 
is  not  well  taken. 
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Not.  Teim,        The  judgment  is  affirmed  with  10  per  cent,  damages  and 

^"®?*_ costs. 

Castbxl         2).  Moss  and  J.  W.  Evans,  for  the  appellant. 

O.  H.  VosSy  for  the  appellee. 


y. 

HiDAT. 


•  m  1 


Casteel  v.  Hiday. 

A  party  may  waive  the  reading  of  a  sninmons  by  the  officer,  in  making  ser* 
Tice  of  it;  and  if  he  does,  understanding  the  .nature  and  object  of  the  writ, 
the  sendee  is  good  without  reading. 


Dtetday, 
December  20. 


APPEAL  from  the  Madison  Court  of  Common  Pleas. 

WoRDEN,  J. —  Casteel  sued  Hiday  on  a  note,  and  had 
judgment,  by  default,  for  677  dollars,  65  cents. 

A  summons  appears  in  the  record,  indorsed  by  the  sheriff 
as  follows,  viz.:  ^^I  served  this  summons  on  Charles  Stda^f 
by  reading  to,  and  within  his  hearing,  on,"  &c. 

Afterwards,  and  within  a  year,  Hiday  filed  his  complaint 
to  set  aside  the  default  and  judgment. 

A  demurrer  was  sustained  to  the  complaint,  and  no  ex- 
ception, but  an  amended  complaint,  was  filed,  with  two 
paragraphs. 

A  demurrer  was  sustained  to  the  first  paragraph,  but  no 
exception  was  taken.  The  second  paragraph  alleged  that 
the  summons  in  the  original  cause  was  not  served  on  him, 
Hiday,  but  that  judgment  was  taken  by  default  against 
him,  without  service  of  process. 

Casteel  moved  to  strike  out  this  paragraph;  but  the  mo- 
tion was  overruled,  and  exception  taken. 

Issue  was  then  taken  upon  it.  This  issue  was  submit- 
ted to  the  Court  for  trial,  and  was  foundfor  Hiday* 

Motion  for  a  new  trial  overruled,  and  exception.  The 
Court,  upon  this  finding,  set  aside  the  original  judgment, 
and  such  further  proceedings  were  had  as  that  final  judg- 
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^  ment  was  rendered  for  the  plaintiff,  Casteelj  for  594  dollars.   Nor.  Term, 
He  appeals,  and  assigns  for  errors  the  rulings  by  which  his       ^^^* 
original  judgment  was  set  aside.  Castbsl 

The  sheriff's  return  to  the  summons  appears  to  be  suffi-  hidat. 
cient  on  its  face.  We  need  not  determine,  in  this  case, 
whether  the  return  of  the  sheriff  was  not  conclusive  as 
between  the  parties,  or  whether  it  could  be  contradicted 
except  by  suit  against  him  for  a  false  return,  as  the  evi- 
dence, in  our  opinion,  utterly  failed  to  show  its  falsity. 
The  sheriff,  the  only  witness  introduced,  testified  that  he 
had  the  summons,  and  went  to  Hiday^  and,  for  conveni- 
ence, had  the  summons  in  his  hand,  but  not  opened,  which 
Hiday  saw,  and  informed  him  of  the  case  and  the  object 
of  the  suit,  which  Hiday  said  he  fully  understood..  The 
sheriff  then  asked  him  if  he  desired  it  to  be  read.  Hiday 
replied  •"  No."  The  sheriff  then  asked  him  if  he  should 
indorse  on  the  summons  "served  by  reading,"  to  which 
Hiday  replied,  "  You  may  do  it;  it  will  all  be  right."  The 
sheriff  then  made  the  indorsement,  according  to  his  assent 
and  authority. 

These  facts  were  equivalent  to  reading  the  summons  to 
Hiday,  and  justified  the  sheriff  in  making  the  return  in 
question.  Hiday  was  informed  of  the  case,  and  the  object 
of  the  suit,  which  he  said  he  fully  understood.  He  ex- 
pressly waived  the  formaUty  of  reading  the  summons,  and 
authorized  the  return  in  question.  He  cannot  now  be  per- 
mitted to  say  that  the  summons  was  not  duly  served. 

Hiday  assigns,  by  way  of  cross  error,  the  ruling  of  the 
Court  on  the  demurrer  to  his  original  complaint  and  the 
first  paragraph  of  his  amended  complaint.  These  set  up 
a  payment  on  the  note  which  had  not  been  indorsed, 
although  Casieel  promised  to  make  the  proper  indorse- 
ments. Perhaps  the  payments  thus  made,  and  not  in- 
dorsed, could  be  recovered  by  suit  against  CasieeL  Vide 
Mc  Campbell  v.  Arheart,  at  the  present  term  (1).  As  no 
exception  was  taken  to  the  rulings  on  these  demurrers,  we 
have  not  examined  their  correctness. 

The  appellee  also  assigns  for  error  a  ruling  made  in  the 
subsequent  trial  of  the  cause;  but  as  these  subsequent 
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Cluogibh 

V. 

B00BB8. 


Not.  Term,  proceedings  will  have  to  be  set  aside,  it  is  not  material  to 
^^^'      inquire  into  the  correctness  of  this  latter  ruling. 

We  are  of  opinion  that,  for  the  reasons  before  given, 
the  order  of  the  Court,  in  setting  aside  the  judgment  on 
the  ground  that  process  had  not  been  duly  served,  was 
erroneous. 

Per  Curiam* — The  judgment  of  the  Court  below,  in  set- 
ting aside  the  judgment  rendered  by  default,  and  the  pro- 
ceedings in  the^  premises  subsequent  thereto,  are  reversed 
with  costs,  and  the  cause  remanded. 

J.  DaviSj  for  the  appellant. 

X  W.  Sansberry,  for  the  appellee. 


(1)  ^nte,  391. 


Cluggish  V.  Rogers. 

The  mayors  of  towns  and  cities  have  the  jnrisdiction,  nnder  the  laws  of  the 

state,  of  justices  of  the  peace. 


Wednesdaiff 
Z>ece»i6er21. 


APPEAL  from  the  Henry  Court  of  Common  Pleas. 

Perkins,  J. — Rogers  sued  Cluggish  before  the  mayoi:  of 
Newcastle^  upon  a  breach  of  warranty  upon  a  horse  swop. 
He  alleged  that  the  horse  he  received  was  warranted 
sound,  worth  100  dollars,  &;c.,  whereas  he  was  sick,  had 
fits,  and  died  soon  after  he  received  him. 

Cluggish  answered,  by  way  of  counterclaim,  that  the 
horse  he  received  from  Rogers,  in  the  trade,  was  warranted 
sound,  young,  worth  100  dollars,  &c.;  whereas  he  was  lit- 
tle less  than  fifty  years  old,  ring-boned,  spavined,  &c.,  and 
worth  nothing.  Cluggish  also  denied  the  jurisdiction  of 
the  mayor  over  the  person  of  the  defendant;  but  the 
mayor  entertained  jurisdiction,  tried  the  cause,  and  gave 
judgment  for  Cluggish.  Rogers  appealed  to  the  Common 
Pleas. 
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In  that  Court,  Rogers  waived  his  demnrrer,  bo  far  as  it  ^©v-  Tenn, 
applied  to  the  answer  to  the  jurisdiction  of  the  mayor,  by      ^^^* 
insisting  upon  it  only  as  to  another  point,  and  let  the  case      Pshcb 
stand  upon  the  issue  as  one  of  fact,  upon  the  denial  of  Axmsvboxo. 
the  plea,  which  the  statute  put  in  for  him,  and  the  cause 
was  tried  upon  the  merits.    Rogers  obtained  judgment  for 
50  dollars. 

The  evidence  is  not  upon  the  record. 

We  have  no  doubt,  as  a  question  of  law,  but  that  the 
mayor  had  jurisdiction.  He  had  the  jurisdiction  of  a  jus- 
tice of  the  peace.  But,  as  the  evidence  is  not  upon  the 
record,  we  should  be  compelled  to  presume  in  favor  of  the 
judgment  below,  that  upon  the  proof,  it  was  shown  that 
the  defendant  lived  within  the  jurisdictional  limits  of  the 
mayor,  whatever  those  limits  might  have  been. 

The  instructions  were  all  right.  No  error  is  shown  in 
the  record.     There  is  nothing  in  the  case. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

J.  H.  MeUett  and  E.  B.  Martindale^  for  the  appellant. 

W.  Orose^  for  the  appellee. 


•  ■  I 


Pence  v.  Armstrong. 

APPEAL  from  the  Madison  Court  of  Common  Pleas.    F^^J****'^^' 
Per  Curiam, — Suit  upon  an  award.    Answer,  setting  up 
an  offset. 

Armstrong  called  Pence  as  a  witness  to  prove  his,  Arm^ 
strong's^  account.  Pence^  then,  without  being  called  upon 
to  do  so,  proceeded  to  testify  as  to  his  own  account  in  off- 
set. Armstrong  then  offered  himself  as  a  witness  to  the 
whole  case,  and  was  thus  admitted,  over  the  objection  of 
Pence.  He  should  have  testified  to  the  new  matter  only, 
the  offset.  The  point  is  settled  by  Thompson  v.  8/uLeferj 
9  Ind.  R.  500,  and  Draggoo  v.  Draggoo^  10  u/.  95. 
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KoT.  Terai, 

1869. 


The  judgment  is  reversed  with  costs.    Cause  remanded, 

&c. 

WiNivoBR        J,  W.  jSaTM^^rr^,  for  the  appeUant 


Ths  Stats.       J»  Davis,  for  the  appellee. 


The  Peru  and  Indianapolis  Railroad  Company  r* 

Hughes. 


Wednesday, 
December  21. 


APPEAL  from  the  Tipton  Circuit  Court 

Per  Chiriam. — This  case  is  here  upon  the  evidence. 

If  the  evidence  in  the  record  is  all  that  was  given,  we 
do  not  see  how  we  can  disturb  the  judgment  below^;  but 
the  record  does  not  purport  to  contain  all  the  evidence. 

The  judgment  is  affirmed  with  10  per  cent,  damages 
and  costs. 

X  Green  and  N.  B*  Taylor^  for  the  appellants. 

J,  A.  LewiSy  for  the  appellee. 


WiNiNGER  and  Others  v.  The  State. 


Wednesday, 
December  sl. 


Where  an  assaalt  and  battery  is  not  the  gravamen  of,  bnt  merely  an  inddent 
occurring  at  a  riot,  a  final  judgment  in  the  prosecution  for  one  of  the  of- 
fenses may  not  be  a  bar  to  a  prosecution  for  the  other. 

APPEAL  from  the  Martin  Court  of  Common  Pleas. 

Hanna,  J. — This  was  a  prosecution  for  a  riot  Trial  by 
the  Court;  finding  of  guilty,  and  judgment,  over  a  motion 
for  a  new  trial. 

The  evidence  is  in  the  record,  and,  upon  the  part  of  the 
state,  was  sufficient  to  authorize  the  finding;  but  the  wit- 
ness, without  objection,  stated  that  the  defendants  had 
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each  been  fined  three  dollars,  by  a  justice,  for  the  same   Not.  Tenn, 

act,  upon  a  prosecution  for  an  assault  and  battery.     It  is       ^^^' 

further  shown,  by  the  bill  of  exceptions,  that  during  the    WnruioBR 

trial  "it  was  admitted  before  the  Court,  by  the  prosecuting  Th»  8tatb. 

attorney,  that  all  of  the  defendants  had  been  legally  tried 

for  the  same  act,  upon  a  charge  of  an  assatdt  and  battery, 

before  a  justice  of  the  peace,  and  had  been  fined  the  sum 

of  three  dollars  each,  and  that  said  judgment  had  not  been 

reversed,"  &c.     The  bill  of  exceptions  further  states  that 

the  Court  found  the   defendants  guilty,  notwithstanding 

the  admission,  for  the  reason  that  the  prosecution  for  the 

riot  was  not  for  the  sume  offense,  and  that  the  defendants 

might  be  guilty  of  a  riot  and  an  assault  and  battery,  by 

the  same  act.     This  is  the  only  point  in  the  case.     There 

is  thought  tp  be  a  conflict'  in  the  decisions  of  some  of  the 

sister  states  upon  this  subject. 

We  think  the  true  rule,  in  prosecutions  for  offenses  of 
this  character,  is,  that  where  the  gravamen  of  the  riot  con- 
sists in  the  commission  of  an  assault  and  battery,  then,  a  • 
conviction  for  that  assault,  &c.,  would  be  a  bar  to  a  prose- 
cution for  a  riot;  but  where  the  commission  of  an  assault 
and  battery  was  merely  incidental  to  the  riot,  then  a  con* 
viction  for  the  one  would  not  bar  a  prosecution  for  the 
other;  as  in  an  instance  where  several  should  riotously 
attempt  to  tear  down  a  house,  and,  in  that  attempt,  the 
owner  of  the  house,  in  the  defense  thereof,  should  be  as- 
saulted, &c.  Here  the  purposed  and  main  offense  would 
be,  the  demolition  of  the  house,  but  at  the  same  time  the 
parties  might,  in  the  perpetration  of  that  offense,  commit 
other  unlawful  acts  for  which  a  prosecution  could  be  main- 
tained, as  well  as  for  the  riot. 

The  question  would  be,  is  the  one  act  included  in  the 
other? 

In  the  case  at  bar,  although  the  Court  below  held  it  was 
not  the  same  offense,  we  are  informed  it  was  all  the  same 
act,  and  the  evidence  shows  the  gravamen  of  the  riot  was 
the  assault  and  battery.  The  judgment  must,  therefore, 
be  reversed. 
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Not.  Term,       Per   Curiam* — The  judgment  is  reversed.     Cause  le- 
^^^*       manded,  &c. 
BusTOH         A  /.  Simpson^  for  the  appellants. 

J.  E.  McDonctldj  Attorney  General,  and  A,  L,  Roache^i 
for  the  state. 


T. 

Dbkt. 


McNeer  and  Another  v.  Dipbot. 


Wedneadaif, 
December  21. 


APPEAL  from  the  Madison  Court  of  Common  Pleas. 

Per  Curiam. — Suit  on  a  note.  Answer,  among  other 
things,  a  release  by  said  plaintiffs  in  writing,  &c«,  which  is 
lost,  &c.  Reply  in  denial.  Demurrer  to  the  reply,  on  the 
ground  that  it  was  not  sworn  to.     Demurrer  overruled. 

This  presents  the  only  point  in  the  brief  of  the  appel- 
lants. There  was  no  error  in  the  ruling  of  the  Court  upon 
the  point  made.    Magee  v.  Sanderson^  10  Ind.  R.  261. 

The  judgment  is  affirmed  with  10  per  cent,  damiages 
and  costs. 

M.  S.  Robinson^  iot  the  appellants. 

J.  W.  Saaisberry^  for  the  appellee. 


■  *•» 


BuRTCH  1?.  Dent. 


Weinetdayf 
Dmsember%\. 


Credits  wrongfiilly  made  apon  a  promissory  note,  may  properly  be  obliterated. 

APPEAL  from  the  Boone  Circuit  Court 

Per  Curiam. — Complaint  by  the  appellee  against  the 

appellant,  on  a  note  made  by  the  appellant  to  the  appellee 

on  the  14th  of  Augustj  1847,  for  56  dollars. 
Answer  in  denial,  and  payment  in  part. 
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Trial  by  the  Court,  finding  and  judgment  for  the  plain-  Nor.  Tcnn, 
tiff  for  78  dollars,  95  cents,  over  a  motion  for  a  new  trial.         ^°^^' 

The  only  question  raised  is,  whether  certain  indorse-     Bubtch  * 
ments  on  the  note  should  have  been  allowed  as  credits       Dm. 
thereon. 

The  note  was  indorsed  as  follows: 

"  February  19, 1848,  paid  on  the  within  note  forty  dol- 
lars." 

^^  January  21, 1857,  paid  on  the  within  note  and  interest 
thereof,  twenty-nine  dollars." 

These  indorsements,  says  the  bill  of  exceptions,  are 
almost  entirely  defaced  and  obliterated  by  a  copious  coat 
of  ink  of  a  different  color  from  that  with  which  the  in- 
dorsements were  written,  also,  by  some  strokes,  made  with 
a  pen,  across  the  credits,  in  the  same  colored  ink  as  the  ob- 
literations, leaving  the  indorsements  of  payment  readable 
through  the  obliterations.  It  appeared  that  one  James 
Miles,  as  agent  of  the  plaintiff,  six  or  seven  years  before 
the  trial,  presented  the  note  to  the  defendant,  who  then 
paid  him  10  dollars  thereon;  that  the  defendant  then  took 
the  note  and  entered  upon  it  a  credit  or  credits,  including 
some  book  accounts,  which  he  said  he  held  against  the 
plaintiff,  for  medical  services,  which  nearly  satisfied  the 
note.  Miles  remonstrated,  saying  he .  did  not  wish  the 
note  credited  with  anything  but  the  money  he  got;  that 
be  had  no  authority  to  receive  anything  but  money  on  the 
note.  The  defendant  said  it  was  all  right,  and  if  not,  he 
would  make  it  right  with  the  plaintifil  On  returning  the 
note  and  money  to  the  plaintiff,  she  said  the  credits  were 
not  right.  The  witness  does  not  know  whether  there  were 
two  credits  indorsed  on  the  note,  or  only  one,  and  does  not 
know  who  made  the  obliterations. 

From  the  amount  found  by  the  Court,  it  would  seem 
that  the  10  dollars  thus  paid,  was  allowed  the  defendant, 
but  the  indorsements  were  disallowed,  and  we  are  not  dis- 
posed to  disturb  the  finding  of  the  Court  below.  The 
credit  or  credits  thus  indorsed  upon  the  note,  by  the  de- 
fendant, were  wholly  unauthorized,  and  the  plaintiff  had  a 
perfect  right  to  obliterate  them.     A  resort  to  such  means 
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Tkittipo 

▼. 
Talbott. 


Not.  Term,  to  obtain  credit  for  an  account,  or  evidence  to  show  pay- 
^^^^'       ment  of  a  note,  has  but  little  to  commend  it. 

In  reference  to  the  ^cond  credit  indorsed  upon  the  note, 
it  may  be  observed  that  it  does  not  appear  in  whose  hand* 
writing  it  was,  or  when  it  was  made,  except  from  its  date. 

It  is  shown  that  when  the  notes  were  returned  to  the 
plaintiff,  she  said  the  credits  were  not  right,  and  from  all 
the  evidence  in  the  case,  we  cannot  say  the  Court  was 
wrong  in  finding,  in  effect,  that  both  credits  were  made 
without  authority  of  the  plaintiff. 

The  judgment  is  affirmed  with  10  per  cent,  damages  and 
costs. 

A.  X  BoonCy  for  the  appellant. 


'  •  ^♦i 


Trittipo  and  Another  r.  Talbott  and  Others. 


Wednesdatf, 
December  21. 


APPEAL  from  the  Hamilton  Court  of  Common  Pleas. 

Per  Curtain. — In  this  case  the  only  error  assigned  is,  tbat 
the  writ  was  made  returnable  on  the  second  day  of  the 
term  of  the  Court.  There  was  no  error  in  this.  Davis 
V.  Pike^  at  this  term  (1). 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

E.  S.  Bione  and  TT.  W.  Conner^  for  the  appellants. 

D.  Mossj  J.  W.  Evans,  S.  YandeSj  and  C  C  HineSj  for 
the  appellees. 


(1)  Ante,  379. 
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Not*  Tmn, 
The  New  Albany  and  Salem  Railroad  Company  v.        1859, 


A.STON.  Cmvmlaud 

T. 
WOXBXXX. 

APPEAL  from  the  Lawrence  Circuit  Court  WediutdaM 

Per  Ounam, — Suit  by  the  appellee  against  the  company  December  %\. 
for  killing  stock  of  the  plaintiff,  by  the  cars,  on  the  road, 
at  a  place  where  it  was  not  fenced,  but  not  adjoining  land 
owned  by  the  plaintiff. 

The  only  question  raised  by  the  counsel  for  the  appel* 
lant,  in  his  brief,  relates  to  the  liability  of  the  company, 
the  plaintiff  not  being  a  proprietor  or  occupant  of  the  land 
adjoining  the  road.  It  has  been  settled  that  the  company 
is  liable,  although  the  plaintiff  was  not  an  occupant  or  pro- 
prietor of  the  adjoining  lands.  3%e  LudianapoHs^  SfC^  Rail' 
road  Co.  v.  Townsendj  10  Ind.  R.  38. 

The  judgment  is  affirmed  with  10  per  cent,  damages  and 
costs. 

TFl  O.  Cooper <i  for  the  appellants. 

£E.  W.  Shorty  iot  the  appellee. 


I  •»» » 


Cleveland  and  Another  v.  Worrell,  Administrator. 

ft 

A  reply,  denying  each  and  erery  allegation  in  all  the  patagraphs  of  an  answer^ 

is  good. 
If  a  note  sued  on  is  lost,  and  cannot  be  fonnd  on  diligent  search,  its  contents 

may  be  prored. 
The  loss,  and  personal  diligence  of  the  loser,  may  be  shown  by  his  affidarit. 

APPEAL  from  the  Hendricks  Court  of  Common  Pleas.  Wtdnadmi, 
Davison,  J^ — The  appellee,  who  was  the  plaintiff,  and 
administrator  of  the  estat^  of  Michael  JfeCton,  deceased, 
brought  an  action  against  Ohio  Cleveland  and  Layton 
MiUs^  alleging  that  the  defendants,  on  the  10th  of  Septem^ 
bery  1856,  by  their  promissory  note  of  that  date,  promised 
to  pay  the  plaintiff,  at  twelve  months,  327  doUars,  17  cents, 
Vol.  XIIL— 35 
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Nor.  Tctm,    without  relief,  &c.,  which  note  the  plaintiff  has  lost,  and 

^^^'      though  he  has  made  diligent  search  for  the  same,  he  has 

CxATSLAHD   been  unable  to  find  it.     It  is  averred  that  the  note  is  due, 

WoBULL.    sind  wholly  unpaid,  &c.     Appended  to  the  complaint  there 

is,  what  is  alleged  to  be  a  copy  of  the  loajb  note,  in  these 

words: 

^  Twelve  months  after  date,  we,  or  either  of  us,  promise 
to  pay  William  Worrell^  administrator  of  Michael  McClaiHj 
deceased,  327  dollars,  17  cents,  without  any  relief  what- 
ever from  the  appraisement  laws.  Dated  this  10th  of  Sep- 
tembefy  1856.  Ohio  Cleveland^ 

*' La^ftan  mUsJ' 
Attached  to  this  copy,  there  is  an  affidavit  of  the  plain- 
tiff, alleging  that  ^' he  held  a  note  against  Ohio  Cleveland 
and  Laifion  MillSy  of  which  the  above  is  a  true  copy :  he 
further  says  that,  oil  the  10th  of  September^  1857,  the  note, 
with  his  pocket-book,  some  money,  and  divers  other  notes, 
was  either  stolen  firom,  or  lost  by,  him,  and  that  he  has 
made  diligent  search  and  effort  to  recover  the  same,  with- 
out success,  and  that  no  paxt  of  said  note  has  been  paid.*^ 
Defendants  answered — 

1.  By  a  general  denial. 

2.  That  Ohio  Clevekmdy  one  of  the  defendants,  on,  &c., 
at,  &c,  and  before  the  commencement  of  this  suit,  fully 
paid  to  the  plaintiff,  in  money,  the  principal  and  interest 
due  him  on  said  supposed  note,  and  then  and  there  received 
the  same  from  him  and  destroyed  it,  &c. 

The  reply  to  the  answer  is  in -this  fcmn: 

"  Plaintiff,  for  a  reply  to  the  several  paragraphs  of  the 
answer,  denies  each  and  every  allegation  thereof." 

Defendants  demurred  to  the  reply,  but  their  demurrer 
was  overruled.  The  issues  were  then  submitted  to  the 
Court  for  trial.  Finding  fnr  the  plaintiff.  New  trial  re- 
fused and  judgment 

The  reply  to  the  answer  is  said  to  be  defective,  because 
it  is  applied  to  all  the  paragraphs,  when  there  should  have 
been  a  separate  reply  to  each.  There  is  nothing  in  this  ob- 
jection. The  general  denial  authorized  by  the  code,  is,  in  this 
respect,  similar  to  the  general  issue  at  common  law,  it  con- 
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troverts  aU  the  several  defenses  set  up  in  the  answer.   The   ^▼^  l^MiAt 
reply,  in  the  form  adopted  in  this  case,  is  obviously  suffi-       loSd. 
cient     Van  Santv.  R.  406|  406.    In  reference  to  the  con-  Cutblutd 
tents  of  the  lost  note,  two  witnesses  were  produced.    One    Wobuu. 
of  them  testified  that  ''he  was  clerk  of  sale  of  the  personal 
property  of  the  estate  of  said  decedent;  that  he  saw  a  note 
made  by  the  defendants  to  Worrell^  and  had  the  note  in 
his  possession  three  or  four  days  after  the  sale  of  the  pro* 
perty.    The  note  was  for  over  300  doUars."    Witness  hav- 
ing referred  to  the  bill  of  sale  of  said  property,  stated  the 
exact  amount  of  the  note  to  be  327  dollars,  17^  cents.   The 
notes  taken  at  the  sale,  waived  the  appraisement  laws; 
they  were  given  10th  of  September^  1856,  and  due  twelve 
months  after  date. 

The  other  witness,  upon  his  examination,  stated  that  he 
read  the  amount  of  the  sale  bill,  wliich  was  327  dollars,  17^ 
cents,  to  the  defendant,  Clevelandj  who  inspected  the  iteuM 
and  said  be  supposed  it  was  all  right,  and  that  he  had  given 
his  note  for  the  amount,  whatever  it  was,  to  Warrelly  the 
plaintiff,  waiving  the  appraisement  laws.  This  was  all 
the  evidence  given  in  the  cause* 

The  testimony  of  both  witnesses  was  admitted  over  the 
drfendants'  objection;  but  as, in  the  reasons  for  a  new  trial 
or  in  the  assignment  of  errors,  no  point  is  made  rdative  to 
the  admission  of  this  testimony,  the  ruling  of  the  Court, 
in  admitting  it,  will  not  be  noticed.       ' 

As  we  have  seen,  the  loss  of  a  note  similar  to  the  one 
described  in  the  complaint,  was  proved  by  the  plainti£Ps 
affidavit;  this  was  suffident  to  allow  {Mroof  of  its  existence, 
and  of  its  contents.  The  affidavit,  in  our  opinion,  suffi- 
ciently shows  that  a  reasonably  diligent  attempt  had  been 
made  to  recover  the  lost  note,  without  success.  2  Phil. 
Ev«,  4  Am.  ed.,  546.  And  the  testimony  of  the  first  wit- 
ness fully  proves,  not  only  the  existence  of  the  note  sued 
on,  against  both  defendants,  but  its  contents,  as  alleged  in 
the  complaint.  At  all  events,  the  Court,  sitting  as  a  jury, 
has  passed  upon  the  evidence,  and  we  are  not,  in  view  of 
the  whole  case,  inclined  to  disturb  its  condusions. 


548 


CASES  IN  THE  SUPREME  COURT 


Not.  Tenn,       Per  Curiam, — The  judgment  is  affirmed  with  5  per  cent 

^^^*      damages  and  costs. 

Mabku         (X  C.  Nave  and  X  WUherow^  for  the  apjpellants. 

H*  C.  Netocombj  X  8.  Tarkington^  and  L.  M.  Campbell^ 
for  the  appellee. 


Wrioht. 


Marklb  v.  Wright. 

A  lait  for  aa  iiijiuiction,  b  not  the  remedy  for  obtainmg  poiseMion  of  an 
office  to  which  a  person  has  been  elected,  and  from  which  he  is  illegally  ex- 
cluded by  a  usurper. 


Wednetday, 
ZAsosmmt  SI . 


18 


^ 


APPEAL  from  an  order  granting  an  injunction,  made 
in  vacation  of  the  Jasper  Circuit  Court 

WoRDBN,  J. —  Wright  filed  his  complaint  in  the  Jasper 
Circuit  Court,  alleging,  in  substance,  that  at  the  October 
election,  for  the  year  1856,  he  was  duly  elected  to  the  office 
of  treasurer  of  said  county,  received  his  commission,  took 
the  oath  of  office,  and  gave  bond  as  required  by  law;  that 
Markle  was  his  predecessor,  whose  constitutional  term  ex- 
pired on  the  12th  of  August^  1857;  that  on  the  13th  of 
August  of  that  year,  he  demanded  of  Markley  the  books, 
papers,  &c.,  belonging  to  the  office;  but  that  Markle  re- 
fused to  surrender  them,  &c»  Prayer  for  an  order  restrain- 
ing and  enjoining  the  defendant  from  exercising  the  func- 
tions of  the  office,  and  requiring  him  to  surrender  to  the 
plaintiff,  the  appurtenances  belonging  to  the  office. 

On  application  to  the  judge  of  the  Court  in  vacation, 
the  defendant  appearing,  an  injunction  was  granted,  re- 
quiring the  defendant  to  forthwith  surrender  to  the  plain- 
tiff, the  appurtenances  of  the  office,  and  to  refrain  from 
discharging,  or  pretending  to  discharge,  any  of  the  duties 
thereof,  &a 

The  defendant  excepted  to  the  order  thus  made,  and 
from  it  appeals  to  this  Court 
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The  question  involved  in  the  case,  so  far  as  the  rights  of  N^»^-  Term, 
the  parties  are  concerned,  is  settled  in  favor  of  the  plaintiff,      ^^^' 
Wright^  by  the  case  of  Howard  v.  The  StatCj  10  Ind.  R-  Clbtmawp 
99,  and  nothing  further  need  be  said  in  that  respect.    But    Staklbt. 
the  plaintiff  has  mistaken  his  remedy.     We  are  of  opinion 
that  art.  8,  2  It.  S.  p.  59,  does  not  give  a  remedy  in  such 
case,  by  injunction,  and  consequently  that  the  order  must 
be  reversed. 

An  express  remedy  is  provided  by  way  of  "information" 
(2  R.  S.  p.  198),  and  perhaps  there  may  be  some  other 
remedies,  but  the  above*cited  statute,  on  the  subject  of 
injunctions  and  restraining  orders,  cannot  be  construed 
to  authorize  the  Court,  or  judge  in  vacation,  to  make  an 
order,  by  way  of  injunction,  requiring  the  incumbent  of 
an  office,  although  his  term  has  expired,  and  his  successor 
has  been  duly  elected  and  qualified,  to  transfer  and  deliver 
to  his  successor,  the  appurtenances  of  the  office. 

Per  Curiam^ — The  order  made  below  is  reversed  with 
costs.     Cause  remanded,  &c. 

&  A.  &iffj  Z.  Bairdy  and  X  M.  LaRue,  for  the  appel- 
lant. 

JR.  C.  and  X  Chregory^  JS.  H,  Milroy^  and  L.  A.  Cole^  for 
the  appellee. 


Cleveland  v.  Stanley. 

The  defendant  cannot,  as  of  coarse,  and  withont  cause  shown,  claim  a  con- 
tinnanoe,  becanse  the  plaintiff  has  failed  to  answer  interrogatoriee. 

APPEAL  from  the  Hendricks  Court  of  Common  Pleas.  Tkundas, 
WoRDEN,  J* — Suit  by  Stcmley  against  Cleveland  upon  a 
note.     Answer,  payment.     Replication. 

The  defendant  filed  interrogatories,  to  be  answered  by 
the  plaintiff,  who  was  ruled  to  answer  them;  but  no  time 
was  fixed  within  which  they  were  to  be  answered.    There- 
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Nov.  Term,   npon  Stanleys  attorney  filed  an  affidavit  that  Stanley  was 

^^^'      not  present,  nor  did  the  affiant  know  where  he  might  be 

Clbtklakd   found,  nor  the  place  of  his  residence,  wherefore  the  inter- 

V. 

Staxlbt.  rogatories  could  not  be  aoswered  without  delay,  and  asked 
that  the  rule  might  be  discharged,  unless  the  defendant 
should  comply  with  the  statute,  &c. 

The  defendant  offered  to  prove  that  Stanley  lived  within 
four  miles  of  the  court-house;  but  the  Court  refused,  to 
hear  the  evidence,  set  aside  the  rule  to  answer  the  inter- 
rogatories, and  the  cause  proceeded  to  trial,  resulting  in  a 
finding  and  judgment  for  the  plaintiff. 

It  is  objected  that  no  replication  to  the  answer  had  been 
filed  at  the  time  the  rule  to  answer  the  interrogatories  -was 
set  aside;  but  we  cannot  perceive  any  error  in  this.  A 
replication  was  filed  before  the  cause  was  tried. 

It  is  also  objected  that  the  affidavit  filed  was  not  sworn 
to;  but  it  purports  to  be  an  affidavit,  and  was  so  treated 
in  the  Court  below,  although  it  does  not  appear  to  have 
the  jurat  of  the  clerk.  It  may  have  been  sworn  to  in  open 
Court;  and  if  so,  it  needed  no  jurat  as  .evidence  that  it 
,had  been  duly  sworn  to  by  the  affiant. 

We  see  no  substantial  error  in  the  case.  The  plaintiff, 
under  the  circumstances,  was  entitled  to  a  trial  of  tJie 
cause,  and  the  formal  order  setting  aside  the  rule  to  an- 
swer the  interrogatories  was  immaterial.  The  cause  might 
have  legally  proceeded  to  trial  without  setting  aside  the 
rule.  The  plaintiff  would  have  been  entitled  to  a  trial, 
without  the  affidavit  filed  by  his  attorney,  and  the  fact 
offered  to  be  shown  by  the  defendant,  if  proven,  could  not 
alter  the  case.  The  plaintiff  was  either  present  or  absent, 
and,  in  either  event,  was  entitled  to  go  on  with  the  triaL 
If  present,  because  no  time  had  been  fixed  within  which 
he  was  required  to  answer  the  interrogatories,  and  no  steps 
whatever  had  been  taken  to  compel  an  answer.  Rice  v. 
Derby,  7  Ind.  R.  649.  If  absent,  because  no  affidavit  was 
filed  on  the  part  of  the  defendant,  as  required  by  the  act 
of  1855.  Acts  of  1855,  p.  59.  A  temporary  delay  does 
not  appear  to  have  been  asked  for,  and,  by  the  statute 
referred  to,  the  filing  of  intetrogatories  does  not  woA  a 
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continnanoe  of  a  cause  without  an  affidavit  of  merits,   ^ot.  Term, 
Perhaps,  tinder  the  statute,  in  the  absence  of  a  party,  the       ^0^^* 
Courts  might  delay  a  cause  temporarily  for  an  answer  to       Vork 
interrogatories,  without  affidavit;  but,  as  before  remarked,      Hubbt. 
no  such  temporary  delay  was  asked,  nor  does  it  appear 
that  it  could  have  been  granted  without  occasioning  a 
continuance.    The  proceedings  were  had  on  the  ninth  day 
of  the  term,  and  how  much  longer  the  Court  continued  in 
session,  does  not  appear. 

The  case  of  Cleveland  v.  HugheSj  12  Ind.  R.  512,  is  very 
much  like  the  present,  and  fully  sustains  the  ruling  here. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent 
damages  and  costs. 

C.  C  Nave  and  X  WUheroto^  for  the  appellant. 

L.  M.  Campbell^  H.  C.  Newcambj  and  J.  &  Tarktngton^ 
for  the  appellee. 


VoRE  and  Others  v.  Huksx. 

Where  a  promlBaory  note  is  indoned  bj  the  payee,  wfaoee  name  is  followed 
apon  the  back  of  the  note  by  other  names  in  blank,  parol  evidence  will  not 
be  permitted  to  vary  the  legal  effect  of  the  indorsements  thus  appearing 
npon  the  note. 

APPEAL  from  the  Wayne  Circuit  Court  Thunday, 

WoRDEN,  J. — This  was  an  action  by  the  appellee  against 
the  appellants. 

The  complaint  contained  several  paragraphs,  but  the  re- 
covery below  was  had  only  upon  the  fifth,  which  is  as  fol- 
lows, viz.: 

^  For  further  and  fifth  count,  the  said  plaintilHr  says  that 
on  the  10th  of  Marchj  1853,  the  said  defendants,  Caleb  JB. 
Smithy  £L  Meredith^  Jacob  Vore^  Pleasant  Joknsony  Charles 
H.  Ra/ymond^  John  Cnim^  and  Robert  Murphp^  executed 
their  promissory  note  to  Thomas  Tyner^  whereby  they  pro- 
mised to  pay  him,  six  months  after  date,  1,000  dollars,  for 
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Not.  Torm,   value  received,  a  copy  of  the  note  being  herewith  filed, 

^^^'      which  note  the  said  T^/ner  then  and  there  indorsed  to  the 

VoBB       plaintiff,  and  he  avers  that  said  Meredith^  Vore^  Johnson^ 

Hurst.      Raymond^  Crum^  and  Murphy  placed  their  names  on  the 

back  of  said  note,  but  that  it  was  not  their  intention  to 

assume  any  different  liability  from  that  of  Smithy  and  that 

the  purpose  of  their  indorsement  was  to  give  Smith  credit 

with  the  plaintiff,  to  whoqi  the  note  was  to  be  indorsed; 

that  the  note  was  given  for  borrowed  money — money 

loaned  to  all  the  defendants,  and  at  the  request  of  all  the 

defendants;  but  they  have  wholly  failed  to  pay,"  &c. 

The  note  set  out  is  as  follows,  viz.: 

"  Cambridge^  March  10, 1853. 

^^  Six  months  after  date,  I  promise  to  pay  to  the  order  of 
Thomas  TyneVy  one  thousand  dollars,  for  value  received. 

«  Caleb  B.  Smith."" 

The  note  was  indorsed:  "  Thomas  T)/n€rj  &  Merediihy 
Jacob  VorCy  Pleasant  Johnson^  C/iarles  H*  Raymond^  John 
Crumy  Robert  MurphyJ^ 

Demurrer  overruled,  and  exception  taken. 

Answer  in  denial. 

Trial  by  jury;  verdict  and  judgment  for  the  plaintiff,  a 
new  trial  being  refused. 

Smith  and  Meredith  do  not  appear  to  have  been  parties 
to  the  suit.  The  verdict  and  judgment  were  rendered 
against  Tore,  Johnson^  Raymond^  Crum^  and  Murphy^  and 
not  against  Tyner. 

On  the  trial,  it  appeared  that  the  president  and  direc- 
tors of  the  CHncifmaUy  CambridgCy  and  Chicctgo  Short  Line 
Railroad  Company  wished  to  borrow  money  to  make  a 
survey  of  their  road.  Hurst  proposed  to  lend  the  money, 
if  the  directors  would  bind  themselves  individually  for  its 
payment.  The  money  was  lent,  and  used  for  the  purposes 
of  the  road,  and  the  note  in  question  given,  the  parties  to 
it  being  the  officers  of  the  company.  Smith  was  presi- 
dent, Tyner^  to  whom  the  money  was  paid,  was  secretary 
or  treasurer,  and  the  others  directors.  The  note  appears 
to  have  been  drawn  up  and  signed  by  Smithy  as  maker, 
and  indorsed  by  Tyner^  the  payee,  and  the  other  parties,  all 
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as  one  entire  transaction,  and  delivered  to  Burst    There   Not.  Tenn, 
was  evidence  from  which  it  might,  perhaps,  be  inferred       ^^9. 
that  all  the  parties  whose  names  are  upon  the  note  in-       Vorb 
tended  to  bind  themselves  equally  for  its  payment.     The     'Hcbst. 
question  is  presented  in  the  record,  under  various  forms, 
whether  the  parties  placing  their  names  upon  the  back  of 
the  note,  are  liable  as  indorsers  only,  or  whether  they  can 
be  shown,  by  parol  proof,  to  be  liable,  primarily,  as  makers. 
If  liable  only  as  indorsers,  there  can  be  no  recovery  in  the 
case,  as  no  diligence  is  shown  to  collect  of  the  maker,  and 
no  excuse  for  the  want  of  such  diligence.    If  the  appel- 
lants are  liable,  in  this  case,  it  is  on  the  ground  that  they 
are  to  be  considered,  under  the  circumstances,  as  makers 
of  the  note. 

The  note  itself  does  not  show  any  liability  against  the 
appellants  as  makers.  Their  contract  is  that  of  indorsers, 
and  the  question  arises  whether  parol  evidence  is  admissi- 
ble to  change  the  character  of  the  liability  as  shown  by 
the  note  itself,  and  render  the  indorsers  liable  in  the  capa- 
city of  makers.  As  a  general  proposition,  it  is  not  dis- 
puted that  parol  evidence  is  inadmissible  to  vary  the  legal 
effect  of  a  written  instrument.  Thus,  in  Wilson  v.  Black, 
6  Blackf.  510,  it  was  held  that  the  legal  ejffect  of  a  blank 
indorsement  of  a  promissory  note,  transferred  in  a  regular 
course  of  business,  could  not  be  controlled  by  parol  evi- 
dence that  the  indorsement  was  without  recourse. 

But  it  is  insisted  by  the  appellee  "that  where  parties 
write  their  names  upon  a  note  at  the  time  it  is  executed, 
whether  upon  the  face  or  back,  it  is  competent  to  show,  by 
parol  evidence,  what  liability  the  parties  really  intended  to 
assume,  and  hold  them  responsible  accordingly,  without 
reference  to  the  position  of  their  names  upon  the  note." 

In  the  case  of  Wells  v.  Jacksan^  6  Blackf.  40,  the  Court, !     * 
after  examining  the  Massachusetts  and  New  York  cases,, 
say:     "The  deduction  which  we  draw  from  these  authori-| 
ties  is,  that  the  blank  indorsement  of  unnegotiable  paper, ' 
made  at  the  date  of  the  contract,  and  unexplained  by  ex-  \ 
trinsic  testimony,  confers  upon  the  payee  the  authority  : 
to  hold  the  indorser  liable,  on  the  original  contract,  as  a 
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Not.  Term,  i  surety;  and  that  a  eimilar  unexplained  indorsement  of 
^^^'  negotiable  paper  renders  the  indorser  liable  only  as  an 
VoBs  indorser,  with  the  ordinary  rights  and  privileges  incident 
Hurst.'  \to  that  character*  But  that,  in  either  case,  the  liability  de- 
signed to  be  assumed,  and  the  auiliority  intended  to  be 
given  by  the  indorsement,  may  be  explained  by  the  at- 
tendant circumstances,  and  the  prima  facte  responsibility 
be  changed  into  one  of  another  kind.'^ 

The  doctrine  of  this  case  was  followed  in  Earl^  v. 
Foster,  7  Blackf.  35;  Harris  v.  Piercej  6  Ind.  R.  162;  and 
Cecil  V.  Mz,  id.  47a 

The  doctrine  thus  established  may,  perhaps,  be  deemed 
the  settled  law  of  this  state,  but  it  seems  to  us  to  be 
wholly  inapplicable  to  the  case  at  bar.  The  indorsement 
by  the  payee  of  a  note  not  negotiable,  could  not  have  the 
effect  of  transferring  the  title  to  the  note;  and,  because  it 
could  not  thus  operate  as  a  legal  indorsement,  it  might,  in 
order  to  give  the  transaction  any  binding  obligation,  be 
construed  as  equivalent  to  a  promise  to  pay  the  note,  and 
render  the  indorser  liable  thereon  as  maker.  Such  was  the 
case  of  Josselyn  v.  Ames,  3  Mass.  R.  274,  cited  in  Wells  v. 
Jackson,  supra. 

Questions  touching  the  liabilities  of  parties  indorsing 
their  names  in  blank  upon  the  back  of  promissory  notes, 
have  frequently  arisen  in  New  York  and  MassachttseUSj  as 
well  as  in  other  states,  since  the  cases  referred  to  in  Wells 
V.  Jackson,  supra.  The  cases  are  mostly  collected  in  the 
notes  to  §  473,  et  seq.,  of  Story  on  Prom.  Notes.  They  are 
reviewed  in  Ellis  v.  Brown,  6  Barb.  282.  Vide  10  id.  402; 
Seabury  t.  Himgerford,  2  Hill,  80;  Hall  v.  Newcomb,  3 
u2.  233;  S.  C,  7  id.  416;  8^s  v.  Gilmore,  1  Corast.  321; 
Brewster  v.  Silence,  4  Seld.  207;  Castle  v.  Candee,  16  Conn. 
R.  223;  Taylor  v.  McCune,  1  Jones  (Penn.),  460;  Crozer 
V.  Chambers,  1  Spen.  (N.  J.)  266;  Fear  v.  Dunlap,  1  Grreen 
(Iowa),  331 ;  Jennitigs  v.  Thomas,  13  S.  and  M.  (Miss.)  617; 
The  Union  Bank  v.  WUlis,  8  Met  604. 

The  later  cases  in  New  York  seem  to  overturn  their 
former  doctrine;  and  it  would  now  seem  that,  in  that 
state,  a  party  indorsing  his  name  in  blank  upon  the  back 
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of  a  promissory  note,  can  be  held  liable  only  as  an  in-   Not.  Term, 
dorser.  18o9, 


In  Sjpies  v.  Oibnore^  svpra,  Bronson,  J^  said:  "There  Vohb 
are  a  few  cases  in  the  books  which  hold,  in  effect,  that  a  Hubbt. 
written  contract  of  one  kind  may  be  turned  into  a  con- 
tract of  a  different  kind  by  parol  proof  concerning  the  in- 
tention of  the  parties;  that  the  indorser  of  a  promissory 
note  may,  nnder  certain  circumstances,  be  charged  as 
maker  or  guarantor;  and  that  the  guarantor  of  a  promis- 
sory note  may  sometimes  be  charged  as  maker  or  indorser. 
Although  these  cases  stand  upon  no  principle,  it  has  been 
a  work  of  some  time  and  difficulty  to  get  rid  of  them. 
The  Court  of  Errors  was  at  first  equally  divided  on  the 
question;  but,  after  a  second  argument,  the  Court  decided, 
by  a  pretty  strong  vote,  to  uphold  contracts  as  they  had 
been  made  by  the  parties,  instead  of  making  new  con- 
tracts for  them," 

The  decisions,  however,  are  not  uniform  on  this  ques- 
tion; some  holding  that  such  indorsement  is  open  to  parol 
proof,  to  show  that  it  was  intended  to  create  the  liability 
of  a  guarantor  or  maker,  and  others  holding  the  reverse. 
In  this  connection,  the  remarks  of  Waite,  J.,  in  Castle  v. 
Ckmdee,  supra,  are  not  inappropriate.  He  observes:  ^It  is 
greatly  to  be  regretted  that  a  contract  of  this  mercantile 
character,  upon  an  instrument  designed  upon  its  face  to 
circulate  in  the  community,  should  receive  so  many  differ- 
ent constructions;  that  its  meaning  should  depend  upon 
whether  it  was  made  on  this  or  that  side  of  a  state  line; 
that  it  should  be  necessary  for  a  person,  before  he  could 
know  what  contract  is  contained  in  the  indorsement,  to 
inquire  whether  it  was  made  in  Massachusetts,  New  York, 
or  Connecticut,  and  if  in  the  latter  state,  whether  there  are 
any  witnesses  by  which  a  contract  may  be  proved  differ- 
ent from  what  the  law  would  otherwise  imply.  And,  per- 
haps, it  would  have  been  better  had  our  Courts  held,  that 
such  indorsements,  like  those  made  by  the  payee  of  a  note, 
have  a  fixed  legal  character,  not  depending  for  their  mean- 
ing upon  the  vague  and  uncertain  recollection  of  witnesses, 
and  circumstances  often  imperfectly  presented  on  the  trial; 
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Not.  Tenn,   that  every  one,  upon  looking  at  such  indorsement,  might 

r___  s^y  ^*  once  what  contract  it  contained." 

VoRE  '  But  whatever  diversity  there  may  be  in  the  cases,  in  re- 
HcRST.  spect  to  the  question,  whether  parol  evidence  is  admissible 
to  show  the  kind  of  liability  intended  to  be  assumed  by 
such  blank  indorsement,  it  is  believed  that,  in  all  the  cases 
where  the  party  thus  indorsing  has  been  held  liable  as 
maker,  the  note  was  either  not  negotiable,  or  the  indorse- 
\  ment  was  made  before  the  note  was  negotiated,  and  the 
contract  or  liability  thus  assumed,  inured  to  the  benefit  of 
the  payee.  This  view  is  sustained  by  what  is  said  in  Dean 
V.  HaU^  17  Wend.  214,  which  was  an  action  on  a  note 
made  by  Coleman  to  Howard  or  bearer,  and  indorsed  on 
the  back  in  blank  by  HaU.  Cowen,  J.,  after  reviewing  the 
cases,  says:  ^^Such  are  the  cases  relied  upon  to  sustain 
this  declaration.  I  think  the  utmost  they  establish,  is,  that 
where  the  defendant  is  privy  to  the  consideration,  and  in- 
dorses a  note  not  negotiable,  or,  at  most,  one  payable  to 
order,  or  to  the  plaintiff  or  bearer,  and  not  negotiated,  the 
declaration  may  then  charge  the  defendant,  as  maker. 
This  is  the  extent  of  Herrick  v.  Carman^  and  Nelson  v. 
DuboiSy  which  go  farthest.  None  of  the  cases  mean  that, 
whatever  may  be  the  consideration,  if  the  defendant  stand 
in  the  ordinary  relation  of  a  commercial  indorser,  he  is  not 
to  be  treated  as  such." 

In  the  cases  decided  in  this  Court,  the  contracts  of  in- 
dorsement inured  to  the  payee. 

We  find  no  case  holding  that,  where  a  blank  indorse- 
ment thus  made  was  concurrent  with  the  indorsement  of 
the  note  by  the  payee,  the  parties  thus  indorsing  with  him 
could  be  held  liable  as  makers.  The  reason  for  holding 
that  an  indorsement  in  blank,  of  a  note  not  negotiable,  or 
a  negotiable  note  not  negotiated,  may  be  shown  by  parol 
testimony  to  have  been  intended  to  create  the  liability  of 
a  maker,  is  sufficiently  obvious.  As  before  remarked,  a 
contract  of  indorsement  strictly,  cannot  be  made  upon  a 
note  not  negotiable,  even  by  the  payee. 

When  a  name  is  placed  in  blank  upon  the  back  of  a  ne- 
gotiable note,  by  a  third  party,  while  it  is  in  the  hands  of 
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the  payee,  thereby  creating  a  liability  in  favor  of  the  payee,  J^o^-  Term, 
there  is  no  indorsement  strictly,  because  the  note,  although  J  1859. 
negotiable,  has  not  been  negotiated.  Now,  when  an  in-  "^orx 
dorsement  is  thus  made  in  blank  upon  a  negotiable  note,  Hurst. 
inuring  to  the  benefit  of  the  payee,  unconnected  with  any 
transfer  of  the  note,  the  liability  intended  to  be  created  by 
the  indorsement  does  not  conclusively  appear,  unless,  in* 
deed,  it  be  held,  in  accordance  with  the  later  decision  in 
New  York^  to  create  the  liability,  of  an  indorser,  and  noth- 
ing else.  But  in  accordance  with  the  decisions  of  this 
Court,  heretofore  made,  it  not  being  conclusively  presumed 
that  such  liability  only  was  intended  to  be  created,  the  con- 
tract may  be  said  to  be  ambiguous.  It  is  taken  for  granted 
that  some  kind  of  liability  was  intended.  If  the  liability 
intended  were  written  out  upon  the  note,  that,  of  course, 
would  govern.  But  it  not  being  written  out,  thereby  leav- 
ing it  uncertain  whether  the  liability  of  an  indorser,  guar- 
antor, or  maker,  was  intended,  the  law  permits  parol  proof 
to  show  what  was  the  real  intention  of  the  parties,  and 
will  hold  them  responsible  accordingly.  Vide  Jewningt  v. 
Thoma^^  supra. 

But  in  the  case  at  bar,  there  is  no  ambiguity  to  explain. 
The  note  is  indorsed  by  the  payee  and  the  appellants, 
whereby  it  is  legally  transferred  to  the  appellee,  and  the 
liability  of  indorser?,  and  nothing  more,  attaches  to  those 
thus  making  the  indorsement.  Although  these  indorse- 
ments were  in  blank,  yet  the  legal  effect  is  as  well  known 
and  understood  as  if  it  had  been  written  out,  and  can  no 
more  be  explained  by  parol  evidence  than  if  it  had  been 
thus  written. 

In  Story  on  Prom.  Notes,  §  134,  it  is  laid  down  that, 
^<  If  a  bill  be  negotiable,  and  the  payee  should  indorse  it  in 
blank,  the  indorsement  will  not  inure  as  a  guaranty,  but 
simply  as  the  contract  of  an  indorser.  The  like  rule  will 
prevail  if  the  indorsement  is  made  by  any  other  person 
than  the  payee,  for  he  may  well  be  deemed  as  intending  to 
stand  in  the  character  of  a  second  indorser,  after  the  payee, 
although  he  was  privy  to  the  original  consideration  between 
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Not.  Tenn,   the  drawer  and  the  payee,  and  indorsed  it  for  the  accom- 
1859.      modation  of  the  drawer." 


YosB  The  evidence  in  the  case  fail»  to 'establish  a  material 

HuBST.  allegation  in  the  complaint,  viz.,  that  Smith  and  the  appel- 
lants '^  executed  their  promissory  note  to  T^fnerJ^  Had 
the  note  been  made  by  Smiiky  and  indorsed  in  blank  by 
the  appellants  before  indorsement  by  l^fner^  and  then  had 
Tyner  indorsed  it  to  Harstj  the  latter  would,  of  course, 
have  been  entitled  to  all  the  rights  of  Tpnerj  and,  accord- 
ing to  the  adjudicationt,  would  have  been  entitled  to  show, 
by  parol,  that  the  appellants  intended  to  make  themselves 
liable  to  Tynery  as  makers,  which  proof  would,  perhaps, 
have  sustained  the  allegation  in  the  complaint.  The  case 
would  then  have  fallen  within  WeUs  v.  Jacksathy  and  the 
cases  following  it  in  this  Court. 

The  evidence,  instead  of  showing  an  indorsement  by 
the  appellants,  by  which  a  liability  was  created  against 
them  in  favor  of  Tyner^  simply  shows  an  indorsc^ment 
with  him  of  the  note,  and  the  law  fixes  the  character  of 
the  liability  thus  created. 

Tynefy  the  payee,  tog^her  with  the  appellants,  indorsed 
the  note.     In  no  sense  can  Tyner  be  said  to  be  a  maker  of 
the  note,  being  the  payee  thereof.   It  is  difi&cult  to  perceive 
how  the  appellants,  by  their  indorsement,  could  have  cre- 
ated a  greater  liability  thereby,  than  that  created  by  Tyner 
against  himself.     The  language  of  the  Court  in  Seabury 
V.  Hungeffordy  supra^  is  applicable  here.   The  Courts  ^^  never 
make  contracts  for  parties,  nor  substitute  one  contract  for 
another.   This  was,  in  legal  effect,  regular  mercantile  paper 
upon  which  the  appellants  contracted  the  obligation  of  in- 
dorsers,  and  by  that  obligation,  and  no  other,  are  they 
'   bound."     The  case  of  Howe  v.  Merrill^  5  Cush.  80,  is  in 
,   point,  and  pretty  conclusively  shows  that  the  appellants 
I    are  not  liable  as  makers  of  the  note  in  questi<»i.     The 
^    suit  was  upon  a  note  made  by  Stevens  Merrill  to  Ptescotty 
and  by  PtescoU  indorsed  in  blank,  and  afterwards  indorsed 
in  blank  by  the  defendant,  Arthwr  MerrilL    The  Court 
say:  ^  This  is  an  attempt  to  charge  a  second  indorser  as  a 
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guarantor.     We  are  of  opinion  that  the  action  will  not  lie   Nor.  Term, 
for  several  reasons — 1.   It  is  no  more  competent  to  alter      JSo^. 


and  vary  the  legal  effect  of  a  written  instrument  by  parol  ^obb 
evidence,  than  to  alter  and  change  its  express  terms.  On  Hubat. 
the  face  of  the  paper,  the  defendant  is  liable  as  second  in- 
dorser,  with  the  rights  and  privil^es  of  that  relation,  and 
subject  only  to  the  obligations  which  it  imposes.  One  of 
the  latter  is,  that  the  indorser  is  liable  only  on  a  condition, 
livhich,  in  this  case,  did  not  happen,  of  a  dishonor  of  the 
note  by  the  promisor^  and  seasonable  notice  thereof  to  the 
indorser;  but  the  attempt  is,  to  charge  the  indorser  abso- 
lutely as  a  promisor  or  guarantor.  All  the  cases  from  Hunt 
V.  AdamSj  5  Mass.  R.  358,  down,  it  is  believed,  in  which 
one  has  been  so  charged,  are  the  cases  where  the  name 
appears  on  the  note,  but  not  as  a  regnlar  indorser." 

The  note  in  the  case  at  bar,  it  may  be  observed,  is  not 
placed  upon  the  footing  of  bills  of  exchange,  not  being 
payable  ''in  a  bank  in  this  state,"  but  it  is,  nevertheless, 
negotiable,  and  the  indorsers  thereof  can  only  be  held  lia- 
ble by  the  exercise  of  due  diligence  on  the  part  of  the 
holder  to  collect  it  of  the  maker,  or  by  averring  and  prov- 
ing some  valid  excuse  for  the  failure  to  exercise  such  dili- 
gence. 

We  are  of  opinion  that,  upon  the  case  made,  the  motion 
for  a  new  trial  should  have  prevailed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  &  Newman^  J.  P.  SideUUlj  J.  B.  Julia/By  N.  H.  Johnson^ 
and  O.  W,  JiUian^  for  the  appellants. 

O.  P.  Morton^  M.  Wibonj  and  C.  H.  Burchenaly  for  the 
appellee. 
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Collier  and  Another  v.  The  State. 

APPEAL  from  the  Putnam  Court  of  Common  Pleas. 

Per  Curiam. — Suit  by  the  state  against  the  appellants 
on  a  note.    Judgment  by  default  ^ 

Errors  are  assigned  relating  to  the  sufficiency  of  the 
complaint.  No  steps  were  taken  in  the  Court  below  to 
set  aside  the  judgment,  or  otherwise  to  remedy  the  error, 
if  any  was  committed,  which  must  be  done,  as  has  been 
decided  in  several  cases,  before  bringing  the  case  io  this 
Court 

The  appeal  is  dismissed  with  costs. 

A.  Doggy ^  for  the  appellants. 

i>.  Tft/Kam^on,  for  the  state. 


■  » 


Harris  v.  Makepeace. 


I  18b  660 
!l56     35 


Where  a  mortgage  is  giyen  to  secure  the  payment  of  a  note,  and  die  mortgage 
contains  a  waiver  of  the  appraisement  law,  and  the  note  does  not,  a  jnd^ 
mont  of  foreclosore  and  sale  without  appraisement,  in  a  suit  npon  the  mort- 
gage, is  valid,  so  far,  at  least,  as  to  the  premises  embraced  in  the  mortgage. 

The  statute  requiring  the  Court  to  ascertain  whether  mortgaged  premises  can 
be  sold  in  parcels,  applies  only  where  there  are  installments  fecurcd  by  the 
mcKtgage  yet  to  become  due.  ^ 


TTktirsday, 
December^. 


APPEAL  from  the  Madison  Court  of  Common  Pleas. 

WoRDEN,  J. — Complaint  by  Makepeace  against  Harris^ 
to  foreclose  a  mortgage  made  by  Harris  to  one  Vasbmder^ 
to  secure  the  payment  of  two  notes  for  500  dollars  each, 
one  payable  January  1,  1857,  and  the  other  January  1, 
1858.  The  latter  note  and  the  mortgage  were  assigned  by 
Vasbinder  to  the  plaintiff.  The  note  thus  assigned  did  not 
waive  the  appraisement  laws,  but  the  mortgage  contains 
a  covenant  or  stipulation,  on  the  part  of  the  mortgagor, 
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whereby  he  "expressly  agrees  to  pay  the  sums  of  money   Nor.Tem, 
above  secured,  without  relief  from  valuation  laws."  ^^^' 

There  was  an  ordinary  judgment  of  foreclosure,  direct-      Habeis 

V  • 

ing  so  much  of  the  mortgaged  premises  as  might  be  ne-  BiAxspmAcs. 

cessary,  to  be  sold  without  appraisement,  to  pay  the  sum 

due* 

Several  errors  are  assigned,  all  of  which  will  be  noticed 
in  their  order. 

1.  It  is  claimed  that  the  Court  erred  in  overruling  a  mo» 
tion  made  by  the  defendant  to  strike  out  of  the  complaint 
that  portion  which  asked  for  a  judgment  waiving  appraise* 
ment  laws.  This  motion  was  correctly  overruled,  as  the 
mortgage  fully  authorized  a  judgment  of  foreclosure  with- 
out appraisement. 

2.  The  Court  erred  in  foreclosing  the  mortgage,  without 
finding  whether  the  mortgaged  premises  were  susceptible 
of  division.  There  is  nothing  in  this  objection.  There 
were  no  installments  yet  to  become  due,  the  note  em- 
braced in  the  suit  being  the  one  last  due,  the  one  pre- 
viously due,  for  aught  that  appears,  having  been  paid,  and 
the  judgment  only  directed  enough  of  the  property  to  be 
sold  to  satisfy  the  note  in  suit.  The  statute  requiring  the 
Court  to  ascertain  whether  the  property  can  be  sold  in 
parcels,  is  only  applicable  to  cases  where  there  are  install- 
roents  yet  to  become  due.    2  R.  S.  p.  176,  §  637,  et  seq. 

3  and  4.  The  third  and  fourth  assignments  of  error  are 
substantially  alike,  being  that  the  Court  erred  in  rendering 
judgment  waiving  appraisement  The  mortgage,  we  have 
seen,  fully  authorizes  such  judgment,  so  far  as  the  mort- 
gaged premises  are  concerned.  The  judgment  rendered 
amounts  to  nothing  more  than  a  strict  foreclosure,  or 
rather  a  judgment  that  the  mortgaged  premises  be  sold 
for  the  payment  of  the  debt.  There  is  no  order  that  upon 
the  premises  failing  to  sell  for  enough  to  pay  the  debt,  the 
deficiency  be  made  out  of  other  property  of  the  defendant. 
If  the  plaintiff  would  proceed  against  other  property,  after 
having  exhausted  the  mortgaged  premises,  he  must  have 
procured  such  a  direction  in  the  order  of  sale.  Vide  §  634 
of  statute  above  cited.  This  the  plaintiff  has  not  done. 
Vol.  XIIL— 36 
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Nor.  Twm,  and  the  judgment  only  authorizes  him  to  proceed  against 
^^^'  the  premises  mortgaged;  hence,  we  are  not  called  upon  io 
Bica  determine  whether  the  stipulation  in  the  mortgage,  above 
Rioa.  noticed,  would  authorize  the  sale  of  property,  other  than 
that  mortgaged,  to  be  sold  without  appraisement.  Per- 
haps an  order  for  the  sale  of  other  property  might  be  made 
by  the  Court,  after  the  return  of  an  execution  showing  the 
sale  of  the  mortgaged  premises  leaving  a  deficiency;  but 
if  an  order  could  be  then  made,  then  would  be  the  time  to 
determine  whether  the  property  should  be  sold  without  ap- 
praisement. It  would  seem  that  the  notes  and  mortgage 
should  be  construed  as  constituting  an  entire  contract,  and 
that  the  stipulation  in  the  mortgage  would  authorize  the 
sale  of  any  property,  for  the  payment  of  the  notes,  with- 
out appraisement;  but  on  this  point  we  make  no  decision. 

5.  The  fifth  and  last  error  assigned  is  too  general,  and 
amounts  to  nothing,  being  that  the  judgment  is  contrary 
to  the  laws  of  the  land. 

Per  Curiam, — The  judgment  is  affirmed  with  5  per  cent 
damages  and  costs. 

M.  &  Robinsan^  for  the  appellant. 

J.  Daviij  for  the  appellee. 


Rice  and  Others  v.  Rice. 

Where  a  judgment  opon  a  divorce  was  rendered  in  the  CSrcnit  Court  for  SOO 
dollars  alimony,  in  addition  to  one-third  of  the  real  estate  of  the  defendant, 
and  on  iq»peal  by  the  defendant  to  the  Siqireine  Court,  the  judgment  vas 
modified  to  3,200  dollars  in  money,  instead  of  SOO  dollars  in  money  and 
one-third  of  the  real  estate,  it  was  kdd,  in  a  suit  upon  the  appeal  bond,  that 
the  bond  was  a  security  for  the  200  dollars  in  money  only,  of  the  judgment 
in  the  Circnit  Court 

TWo^,  APPEAL  from  the  Cass  Circuit  Court 

WoRDEN,  J. — This  was  a  suit  by  the  appellee  against 
the  appellants,  upon  the  appeal  bond  executed  by  the  ap- 


It  will  be  seen,  by  reference  to  the  case  of  Bike  v.  jBiee^ 
guproy  that  the  judgment  in  the  case  below  was  that  the 
plaintiff  therein  should  reoorer  200  dollars  as  alimony, 
and  have  one-thfard  of  her  husband's  real  estate  set  off  to 
her.  The  Supreme  Court  affirmed  the  judgment  as  to 
the  300  dollars,  and  reversed  that  part  of  it  setting  off  to 
the  plaintiff  one«third  of  the  real  estate,  and  directed  that 
the  judgment  be  so  modified  as  to  give  the  plaintiff,  in 
lieu  of  one-third  of  the  real  eatatei  and  in  addition  to  the 
200  dollars,  3,000  dollars,  one-third  of  the  estimated  value 
of  the  real  estate,  deducting  incumlnrances.  The  judg- 
ment was  accordingly  modified  in  the  Court  below. 

The  question  arises  whether  the  obligors,  in  the  appeal 
bond,  can  be  held  liable  for  any  part  of  the  3/X)0  dollars 
given  in  lieu  of  oae4hird  of  the  real  estate  We  are  of 
opinion  that  they  cannot  be  so  held  liable.  The  judgment 
for  the  200  doUars  was  affirmed,  and  fof  that  they  are 
liable,  but  no  judgment  for  the  3^000  doUars  was  either 
affirmed  or  rendered  by  the  Supreme  Court.  The  Court 
below  was  directed  to  so  modify  the  judgment  as  to  give 
the  plaintiff  3,000  dollars,  instead  of  one-third  of  the  real 
estate.  This  was  not  affirming  a  judgment  for  the  3,000 
dollars,  for  no  such  judgment  had  been  rendered  below; 
nor  was  it  a  rendering  of  judgment  for  that  amount,  as 
the  Court  below  was  directed  to  so  render  the  judgment. 


▼• 
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pellants  for  the  purpose  ef  appeaiii^  the  case  of  Bice  v.  l^^*  i*«a» 
Biet,  reported  in  6  Ind.  R.  100,  to  the  Supreme  Court      18^- 
The  bond  was  in  the  penal  sum  of  600  dollars,  with  a       Bjoa 
condition,  in  the  ordinary  form,  that  the  appellants  therein 
should  ^  abide  by  and  pay  the  judgment  and  all  easts 
which  might  be  rendered  or  affirmed  against  him  in  the 
Sapreme  Court" 

Trial  by  the  Court;  finding  and  judgment  im  the  plain- 
tiff for  492  doUan,  68  cents. 

A  motion  for  a  new  trial  was  made  on  the  ground  that 
the  amount  found  by  the  Court  was  ^^exoessive,"  whieh 
was  overruled,  and  this  raises  the  principal  question  in  the 
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Dayis 

T. 

Smith. 


KoY.  TenDy  The  constmction  that  would  hold  the  obUgora  liable  for 
^^^'  the  3,000  dollars,  would  make  their  liability  greater  than 
if  the  judgment  had  been  entirely  affirmed*  The  judg- 
ment in  respect  to  the  real  estate,  was  simply  that  it  be 
set  off  to  her,  Sic  Had  this  judgment  been  affirmed,  it  is 
difficult  to  perceive  how  the  obligors  could  have  been  liar 
ble  on  the  bond,  either  for  the  land  or  its  value. 

It  appeared  on  the  trial  that  50  dollars  had  been  paid 
on  the  judgment,  also  the  costs  of  the  suit,  except  5  dol* 
lars,  76  cents.  It  is  evident  that  the  judgment  herein  was 
for  considerably  too  much,  and  the  motion  for  a  new  trial 
should  have  prevailed* 

Per  Cwriam. — The  judgment  is  reversed  with  coats. 
Cause  remanded,  &c. 

L.  ChamberUn^  for  the  appeUants. 

2).  D.  PraU^  for  the  appellee. 


m  ^#»  • 


Davis  and  Another  t'.  Smith. 


DeoemberSKSL 


APPEAL  from  the  HamiUon  Court  of  Common  Pleas. 

Per  Curiam. — Suit  by  the  appellee  against  the  appel- 
lants on  a  note.    Judgment  by  default. 

Several  errors  are  assigned,  but  no  motion  was  made, 
or  steps  taken  in  the  Court  below  to  correct  the  alleged 
errors.  This  we  have  decided  in  several  cases  must  be 
done  before  bringing  the  case  here. 

The  appeal  is  dismissed  with  costs. 

E.  &  Stone  and  W.  W.  Conner^  for  the  appellants. 

D.  Moss  and  X  W.  EvanSj  for  the  appellee. 
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BosLET  V.  McAllisteb. 


Hot.  Tena, 

1809. 

Tkb  Scats 

APPEAL  from  the  Or  aw  ford  Court  of  Common  Pleas.    Stoodbl. 
Per  Ouriam. — Suit  by  Bosleif  against  McJJUster  on  a  7^^^^ 

note*  December  92. 

Answer,  that  the  note  was  executed  on  the  Sabbath^  and 
the  consideration  of  the  note,  being  the  difference  in  ex- 
change of  property,  wholly  arose  on  the  day  of  its  execu* 
tion;  wherefore,  the  note  is  void* 

Demunrer  to  the  answer  overruled,  and  judgment  for  the 
defendant. 

The  ruling  on  the  demurrer  is  the  only  error  complained 
o£  It  has  several  times  been  decided  by  this  Court  that  a 
promissory  note  made  on  the  Sabbaih  is  void.  No  subse- 
quent ratification  was  shown  here,  as  was  the  case  in 
Banks  v.  Wertz^  at  the  present  term  of  this  Court  (1). 

The  judgment  below  was  right,  and  must  be  affirmed. 

The  judgment  is  affirmed  with  costs. 

A.  J.  Simpsanj  for  the  appellant 

(1)  Ante,  SOS. 


.  •> ■  « 


18  ad 

The  State  v.  Stoodel.  ^St^L 


157 


APPEAL  from  the  Howard  Circuit  Court  2?"^v.« 

Deeember  SS. 

Per  Curiam^ — Indictment  against  the  defendant  for  se- 
duction. The  indictment  was  quaahed  on  motion  of  the 
defendant,  and  the  state  excepted. 

The  indictment  seems  to  be  sufficiently  formal,  and 
states,  in  substance,  that  the  defendant,  on,  &c,  at,  &c., 
had  illicit  carnal  intercourse  with  one  Marp  Deeter^  a  fe- 
male of  good  repute  for  chastity,  and  under  the  age  of 
twenty-one  years,  under  a  promise  of  marriage  made  by 
the  defendant  to  said  Mary.    The  indictment  is  too  long, 
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Not.  Term,   and  contains  too  much  verbiage  and  tautology,  to  justify 
^^^'      its  insertion  in  this  opinion;  but  it  contains,  in  substance, 
I'Oira       a  charge  of  the  crime  of  seduction,  as  defined  in  §  15, 2  R. 
TBB&TAn.  S,p.  401. 

No  objection  has  been  pointed  out  to  us,  and  we  think 
there  is  none,  which  would  authorize  the  quashing  of  the 
indictment 

The  judgment  is  reversed  with  costs.    Cause  remanded, 

D.  Nation,  for  the  state, 

C.  jD.  Murrapf  for  the  appellee. 


•  ■« 


Thb  New  Albant  and  Salbm  Railroad  Company  v. 

Bishop. 

snuifwfcy,  APPEAL  from  the  Flogd  Circuit  Court. 

Per  Ouriam, — Suit  by  the  appellee  against  the  company, 
for  killing  a  cow.    Recovery. 

The  question  involved  in  this  case,  is  the  same  as  that 
in  the  same  company  v.  Aston,  at  the  present  term  (1). 

The  judgment  is  affirmed  with  10  per  cent,  damages  and 
costs. 

W.  O.  Cooper,  for  the  appellants. 

(1)  Ante,  545. 


*  mm> 


Long  v.  The  State* 

In  an  informatioii  or  indictment  for  gaming,  the  amount  or  yalae  of  tiie  arti- 
cle lost  or  won,  shonld  be' set  forth  with  certaintj,  in  order,  among  other 
things,  that  it  mmf  i^>pear  what  amount  of  fiae  mikj  be  asieseed,  under  the 
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Btatate,  that  fact  being  necessary  to  enaUe  tlie  Court  to  determine  what    Not.  Tenn, 
tribunal  has  jurisdiction  of  the  offense.  1859. 


Loxa 

▼. 

APPEAL  from  the  Howard  Court  of  Common  Pleas.     Tbx  Statb. 

WoRDEN,  J. — Information  for  gaming.    Motion  to  quash  Tk,grtday, 
overruled,  and  exception*     Trial,  conviction,  and  judg-  ^^«»iii6er  as. 
ment 

The  inform  ati6n  charges  that  the  defendant  ^^did  win 
of  and  from  John  Hass^  George  Pearson^  and  others  nn* 
known,  the  sum  of  twenty-five  cents  each,  by  playing  at 
and  upon  a  game  of  cards,"  &c. 

The  prosecution  is  predicated  upon  the  act  of  1857 
(Acts  of  1857,  p«  97),  by  which  the  punishment  is  fixed  at 
a  fine  of  not  less  than  the  value,  nor  more  than  twice  the 
value  of  the  article  lost  or  won. 

By  the  revised  code  (2  R.  S.  p.  497,  §  3),  justices  of  the 
peace  have  '* exclusive,  original  jurisdiction  in  all  cases 
where  the  fine  assessed  cannot  exceed  three  dollars.'' 

The  sums  won  from  Hass  and  Pearson  are  not  sufficient 
in  amount  to  warrant  a  fine  of  more  than  a  dollar,  hence 
the  Common  Pleas  had  no  jurisdiction,  miless  the  charge 
of  winning  the  same  amount  from  *< others  unknown,"  is 
sufficient  to  aid  the  defect.  This,  we  think,  is  not  the  case. 
The  defendant  might  have  won  the  same  amount  from 
each  of  two,  three,  or  even  four  others,  without  subjecting 
himself  to  a  fine  which  should  exceed  three  dollars. 

The  amount  lost  or  won  should  be  set  forth  vdth  cer* 
tainty,  in  order  that  the  amount  of  the  fine  may  be  deter* 
mined,  in  accordance  with  the  statute.  Here  there  is  no 
certainty,  except  as  to  the  sums  won  from  Mass  and  Pearson^ 
which,  we  have  seen,  was  not  sufficient  to  confer  jurisdio 
tion. 

The  information  is  defective,  and  the  motion  to  quash 
should  have  prevailed. 

Per  Curiam, — The  judgment  is  reversed.  Cause  re- 
manded, &c 

X  Green  and  T.  J.  Harrison^  for  the  appellant. 
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Not.  Term, 
^^^*  CuTCHEN  and  Another  v.  Coleman. 

CUTOSBN 

Coi^BMAX.     (^^1^  ▼•  Pumphretf,  9  Ind.  B.  IS5,  adhered  to. 

Under  the  code,  judgment,  in  cases  ex  contmctu,  maj  be  rendered  against  some^ 
and  for  other  of  the  defendants,  according  to  the  old  chancorj  practice. 


TkwBthy, 
Dm3ember22. 


18   808 

142  487 

143  701 


APPEAL  from  the  Tippecanoe  Circuit  Conrt. 

Per  OurianL — Action  by  CbZemon  against  the  appellants, 
on  a  note  executed  by  the  appellants  to  one  Bobtmsan^  and 
by  him  indorsed  to  the  plaintiff,  Coleman* 

No  process  appears  to  have  been  served  upon  Jokn  B, 
McOtUchenj  nor  did  he  appear  to  the  action. 

jQhn  Mc  Ouichen  appeared  and  answered,  setting  up  as 
a  defense,  usury  in  the  assignment  of  the  note  by  Rolrin-' 
son  to  Coleman.  Demurrer  sustained  to  the  answer,  and 
exception. 

THere  was  final  judgment  against  both  defendants. 

There  are  two  errors  assigned: 

1.  In  sustaining  the  demurrer;  and 

2.  In  rendering  judgment  against  John  B.  witiiout  ap- 
pearance or  service  of  process  upon  him. 

The 'first  question  thus  raised,  is  settled  against  the  ap- 
pellants, by  the  case  of  ConroeU  v.  Pumphrey^  9  Ind.  R. 
135.  In  that  case  the  Court  say:  ''The  contract  of  as- 
signment is  in  no  way  connected  with  the  consideration 
of  the  note;  and  though  such  contract  may  be  tainted 
with  usury,  still  it  only  affects  the  promise  of  the  assignor. 
So  far  as  the  assignment  operates  as  a  transfer  of  the  note 
to  the  assignee,  it  is  neither  void  nor  voidable." 

But  we  are  asked  to  review  the  case  above  mentioned; 
and  some  English  cases  are  cited  tending  to  establish  a 
different  doctrine.  We  are  inclined,  however,  to  adhere  to 
the  doctrine  thus  established  in  our  own  Court,  as,  in  our 
opinion,  a  party  in  no  way  affected  by  an  usurious  con- 
tract, and  an  entire  stranger  to  it,  should  not  be  permitted 
to  take  advantage  of  usury  between  other  parties,  in  order 
to  avoid  a  contract  legal  and  valid,  entered  into  by  himself. 
Moreover,  it  has  been  held  that  "  Whenever  the  note,  in 
its  inception,  is  a  real  transaction,  so  that  the  payee  or 
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promisee  may,  at  maturity,  maintain  a  suit  upon  it,  the   ^<^'  'I'ma, 
transfer  by  indorsement  or  discount,  though  beyond  the      ^^^' 
legal  rate  of  interest,  shall  be  regarded  a  sale  of  the  note,  Trb  By a« 
and  a  valid  transaction."     7&e  SUUe  Bank  v.  OoquiBardy  6      Obtib. 
Ind.  B.  232. 

The  demurrer  was  correctly  sustained. 

An  error  was  committed,  however,  perhaps  inadvertently, 
in  taking  judgment  against  both  defendants,  without  pro- 
cess served,  or  appearance,  as  to  Jakn  B.  MeOiUchen,  But 
this,  under  our  present  practice,  will  not  require  a  reversal 
of  the  judgment.  It  may  be  affirmed  as  to  one,  and  re- 
versed or  dismissed  as  to  the  other. 

It  has  been  held,  at  the  present  term,  that,  in  order  to 
avoid  an  unauthorized  judgment  taken  in  the  Court  below, 
the  party  against  whom  it  was  taken  must  apply  to  the 
Court  below  to  set  it  aside,  before  bringing  the  case  to 
this  Court  Harlan  v*  Edwards^  and  The  Oincmnatij  ^c^ 
Railroad  Co.  v.  Cahertj  at  this  term  (1).  No  such  steps 
appear  to  have  been  taken* 

The  judgment  against  John  Mc  (Jutehen^  is  affirmed  with 
costs.     As  to  John  B*  McOutchen^  the  appeal  is  dismissed. 

R,  C»  and  J.  Oregory^  iot  the  appellants. 

W.  C.  Wilson  and  O.  Gardner^  for  the  appellee. 

(1)  ^nte,  430,  489. 
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The  State  r.  Orvis. 

IS 

In  an  indictment  for  obtaining  goods  tj  false  pretenses,  it  most  appear  that 
the  goods  were  obtained  hj  meant  of  the  fidse  pretenses. 

APPEAL  from  the  Tippecofnoe  Circuit  Court.  Thinday, 

WoRDEN,  J. — Indictment  against  the  appellee,  charging 
that  on,  &C.,  at,  &c.,  he  <^then  and  there  designing  and  in- 
tending to  cheat  and  defraud  one  John  jF*.  SmUh  of  his 
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Not.  T«ntt,   goods,  moneys,  chattels,  and  property,  did,  then  and  there, 
^^^'      onla^wfully,  feloniously,  falsely,  and  designedly,  pretend 

Ths  8tats  that  he  had  the  sole  right  to  sell  to  said  Smith  and  others, 
Oetib.  agencies  to  authorize  said  SmUh  to  buy  and  sell  Bachedu^s 
bit  counter-sink,  and  Arnold's  PkoBtiix  sash-lock,  and  that 
no  one  could  sell  said  bit  counter-sink  and  sash-lock,  un- 
less he  was  an  authorized  agent,  and  that  agents  for  said 
bit  counter-sink  and  sash-lock,  could  make  large  sums  of 
money  by  having  the  agency,  and,  also,  that  he  would  im- 
mediately procure  samples  and  authority  to  sell  said  arti- 
cles from  OrviSj  Brothers.  Whereas,  in  truth  and  in  fact, 
said  Charles  B,  Orvis  had  no  authority  to  sell  any  such 
agency,  and  whereas,  in  truth  and  in  fact,  said  Smith  could 
not  make  money  by  said  agency,  and  whereas,  in  truth  and 
in  fact,  every  person  had  the  right,  and  could  sell  said  bit 
counter-sink  and  sash-lock,  without  an  agency  for  the  same, 
and  whereas,  said  Charles  B.  Orvis  did  not  procure  sam- 
ples and  authority  to  sell  said  bit  counter-sink,  and  said 
sash-lock,  from  Orvis^  Brothers^  all  of  which  pretenses  the 
said  Charles  B.  Orvis  then  and  there  knew  to  be  false,  by 
color  and  means  of  which  said  false  pretense  and  pretenses, 
he  the  said  Charles  B.  OrviSj  then  and  there,  on,  &c^ 
did  unlawfully,  feloniously,  designedly,  and  falsely  obtain 
from  said  John  F.  Smith,  40  dollars,  then  and  there  being 
the  property  of  said  John  F.  Smith,  contrary,"  &c. 

The  indictment,  on  motion  of  the  defendant,  was  quash- 
ed, and  the  state,  by  the  prosecuting  attorney,  excepted, 
and  appeals  to  this  Court 

The  indictment  was  bad,  and  there  was  no  error  com- 
mitted in  quashing  it.  Without  adverting  to  objections 
that  might  probably  be  made,  with  success,  in  reference  to 
the  character  of  most  of  the  pretenses  themselves,  we  will 
notice  another  point  in  which  the  indictment  was  fatally 
defective,  and  that  is,  that  there  is  no  connection  shown, 
whatever,  between  the  pretenses  alleged,  and  the  obtain- 
ing of  the  money*  To  be  sure,  it  is  alleged  that  the 
money  was  obtained  by  means  of  the  fedse  pretenses,  but 
that,  in  such  a  case,  is  not  sufficient  This  principle  is 
decided  in  Johnson  v.  The  State,  11  Ind.  R.  481.     There 
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it  was  alleged  that  the  defendant  presented  to  one  NichoU  ^o^-  Tenn, 
50»,  certain  checks  calling  for  17  dollars,  and  represented      ^^^' 
to  him  that  they  were  good,  and  of  nearly  par  value,  where-  Th«  Statb 
as,  &C.,  by  means  of  which  pretense,  he  obtained  from      Obtii. 
Nicholson  a  set  of  harness.    The  indictment  was  held  bad 
because  it  did  not  allege  that  the  checks  were  delivered  to 
Nicholson^  or  were  received  by  him  in  payment  for  the  har- 
ness.    So  here,  it  does  not  appear  that  there  was  any  con- 
tract or  agreement  between  the  defendant  and  Smithy  for 
the  purchase,  by  Smithy  of  an  agency  to  sell  the  articles 
mentioned,  nor  does  it  appear  that  Smith  parted  with  his 
money  for  the  purchase  of  an  agency  to  sell,  or  any  other 
interest  in  the  articles  named. 

Per  Curiam, — The  judgment  is  afErmed. 

J.  L.  Miller^  for  the  appellant. 

J.  3L  LaRue  and  D.  Royse^  lot  the  appellee. 
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A. 

ACCOUNT  STATED. 
See  FR0XI88OBT  Kotks,  10. 

ACTION. 

1.  One  substantiTe  and  complete  canse^of  action  arising  out  of  the  same  tort,  cannot  be  di- 
vided into  Bereral  suits. — Brannenburg  t.  The  Indianapolis,  frc.,  Railroad  Co.,  103. 

8.  Thns,  if  ^.  have  two  horses  killed  by  the  cars  of  a  railroad  company,  at  the  same  time  and 
place,  and  he  sue  and  reooTer  for  the  value  of  one  of  them,  he  cannot  afterwards  recoTer  in 
an  action  for  the  yalne  of  the  other. — IM, 

See  DiSMimAL;  Husbakd  axd  Win,  S,  8,  7,  14,  15;   Ofcioial  Bond;  Pbomissost 

NoTBS,  8, 17 ;  Waqmr,  I,  8. 

ADJOUSNMENT. 

A  final  adjournment  of  the  Court,  at  the  dose  of  a  term,  operates  to  disefaaxge  a  Juiy  then  in 
possession  of  a  cause. — AMaugh  t.  Edgteomb,  466. 

AFFIDAVIT, 

For  Appeal  from  a  Jiutice,]  See  Appeal,  7,  8,  9. 

For  a  New  Trial,]  See  Babtaudt,  8. 

Cf  Loea  of  Note.]  See  Etidbkcb,  13. 

For  Change  of  Venue,]  See  Ybnub.  • 

See  Attaohkbxt,  1 ;  CoxTiiruAircB;  Costs,  5;  Judombht  bt  Confbssioit,  1,  8;  Bb- 

PLBTIN,  1. 

AGENCY. 

If  money  be  placed  in  the  hands  of  an  agent  who  dies,  the  principal  cannot  maintain  an  ac- 
tion therefor  against  his  administrator,  without  first  demanding  "an  accounting;"  nor  does 
the  placing  of  a  daim  for  such  money  on  the  appearance  docket  operate  in  Ueu  of  such  de- 
mand.—J9afiniim  T.  Curtie,  806. 

See  Etidbkcb,  5,  6. 


Aitignor  mag  be,] 


AGENT. 

See  AoBNCT. 
See  AsBioBXBVT,  5. 
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ALIMONY. 
See  Appsal  Bond;  Ditorob,  4;  Hubbaitii  akd  Wifx,  14, 15, 16. 

ALTERATIONS. 

See  Promissobt  Notbs,  10, 11. 

■ 

AMBIGUITY. 

r 

See  I>BXD,  2  to  6. 

AMENDMENT. 
Of  a  SiaiuU,\  See  Cokstitittiokal  Law. 

APPEAL. 

1.  Ever/  general  tax-pajer  of  the  oonntj,  has  such  an  interest  in  tibe  appropriations  made  bj 
the  county  board,  as  to  entitle  him  to  the  benefits  of  the  statate  toaching  appeals,  when  he 
brings  himself  within  its  reqairements.— fiiir/on  t.  Carroll^  247. 

2.  Where  an  appeal  was  taken  from  an  order  in  favor  of  the  auditor  for  publishing  the  delin- 
quent  list,  it  was  hdd^  that  the  appeal  lay,  whether  the  appellant  bad  paid  his  taxes  or  not, 
if  he  showed  that  he  was  entitled  to  take  it,  without  reference  to  the  pro  rata  assessment  for 
publishing  the  list.^J&tW. 

8.  In  a  proceeding  to  set  aside  a  will,  under  the  statute  of  1852,  an  appeal  fies  from  the  Com- 
mon Pleas  to  tiie  Circuit  Court. — Henry  et  al.  T.  Henry  et  al,,  250. 

4.  Section  48  of  that  act,  giTing  such  appeal,  is  not  unconstitntioiial.  The  title  of  the  act 
properly  embraces  the  section,  and  the  provision  for  an  appeal  is  not  special,  widiin  the 
meaning  of  the  constitution. — lUd, 

5.  The  proYision  in  question  was  not  repealed  by  the  subsequent  act  authorizing  appeals  from 
the  Common  Pleas  and  Circuit  Courts. — Ihid, 

6.  The  statute  does  not  authorize  an  appeal  from  an  order  of  the  Court  refosing  or  grant- 
ing a  new  trial,  especially  when  such  order  is  made  at  the  tenn  at  which  the  cause  in  which 
such  order  was  made  was  tried.  The  party,  to  aTail  himself  of  an  error  in  refusing  a  mo- 
tion for  a  new  trial,  must  appeal  from  the  final  judgment  in  the  cause  to  which  his  motion 
applies.— Cooib  et  al,  t.  Otto  et  oL,  880. 

7.  An  affidayit  for  an  appeal  from  the  judgment  of  a  justice  of  the  peace  in  a  suit  upon  a 
forfeited  delirery  bond,  must  show,  by  a  statement  of  facts,  that  the  party  has  merits  in  lite 
appeal. — Harding  r.  Maneur  et  al,,  454. 

8.  Queere,  as  to  facts  that  might  be  sufficient. — Ibid, 

9.  A  party  will  not  be  allowed  to  amend  his  affidavit,  in  such  a  case,  in  the  appeDate  Court. 

— /wa. 

10.  When  a  judgment  is  rendered  against  two  defendants,  before  a  justice  of  the  peace,  and 
but  one  of  the  defeddants  appeals  to  the  Circuit  or  Common  Fleas  Court,  the  defendant 
not  appealing,  is  no  party  to  the  suit  in  the  appellate  Court,  and  may  be  a  witness  in  tiiat 
Court,  for  die  defendant  prosecuting  the  appeal. — Goodhue  t.  Palmer,  457. 

See  Appbai.  Bond  ;  Judgment  bt  CoNrBssiON,  3;  Nbw  CouNTisa,  5. 

APPEAL  BOND. 

Wbere  a  judgment  upon  a  diyoroe  was  rendered  in  the  Circuit  Court  for  SOO  dollars  alinmij, 
in  addition  to  one-third  of  the  real  estate  of  the  defendant,  and  on  appeal  by  the  defendaat 
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to  the  Sii|>feme  Conh,  tibe  judgment  ms  nodilfod  to  8,900  dollsn  in  montj,  initead  of 
900  dollars  in  mone j  and  one-third  of  the  real  estate,  it  was  hdd,  in  a  snit  npon  the  af^ieal 
bond,  tliat  the  bond  was  a  security  lor  the  900  dollars  in  money  only,  of  the  judgment  in 
the  Circoit  Ck>art— /2io9  «<  a^  ▼.  .^M,  569. 

1.  A  seems  that  it  is  in  the  discretion  of  the  ConrI  to  peormit,  or  to  reliise  to  pennit,  an  attor- 
ney to  withdraw  his  appearance  in  a  canse. — The  New  Albany,  fx,,  RctUroad  Co.  t.  Combe, 
490. 

9.  A  full  appearance  waires  defects  in  process;  bat  a  limited  one,  Ibr  the  purpose  of  making 
objections,  does  not.^/W. 

See  Pbaotics,  14.  ^ 

APPRAISEIIENT. 

In  an  action  upon  the  assignment  of  a  promissory  note  secured  by  mortgage,  it  is  a  sufficient 
defense  to  show  that  the  note,  mortgage,  and  judgment  do  not  waiTe  the  appraisement  law, 
and  that  property  of  the  maker  of  the  note  has  been  sold  upon  said  judgment  without  ap- 
praisement.— Cumminge  t.  Pfoutg,  144. 

Sale  w^hout.]  See  Attachhxnt,  5,  6 ;  Mobtoaob,  5. 

AKBITRATION. 
See  lKOu»EAirox8. 

ARTICLES  OP  ASSOCIATION. 
See  B^iLBOAB  Coxpavt,  19, 14. 

ASSAULT  AND  BATTERY. 
See  CxiMiNAL  Law,  19. 

ASSIGNBCBNT. 

1 .  Cf  Paper. — ^Wheie  a  judgment  has  been  taken  on  a  note  and  mortigage,  and  the  note,  mort- 
gage, and  judgment  are  assigned,  the  assignee  has  all  the  rights  and  remedies  which  the 
assignor  would  hare  had. — AppUgate  et  oi,  y.  Mcuon,  75. 

9.  0/  Goodi. — ^A  Toluntary  assignment  contained  this  clause:  "4th.  To  pay  sudi  other  debts 
as  we  may  hereafter  specify,  out  of  any  surplus  which  may  be  left,  after  paying  all  the 
claims  and  debts  in  this  deed  of  assignment  first  described."  HM,  that  this  provision  did 
not  render  the  assignment  roid,  per  se.— J9bfl  et  al.  r.  Wheder,  871. 

S.  Whether  or  not  there  has  been  a  delirery  of  possession  under  an  assignment,  is  a  question 
for  the  jury. — Ibid. 

4.  To  oonstitnte  such  delirery,  a  remoyal  of  the  goods  from  the  building  in  which  they  were 
assigned,  is  not  necessary.— /6i<f. 

5.  And  it  is  not  necessary  that  the  assignor  should  be  permanently  excluded  from  the  posses- 
sion. He  mi^  act  as  the  agent  of  the  assignee.  The  drcnmstance  would  not  be  oondn- 
sire  of  fraud. — Ibid, 

Of  Nfte.]  See  GjLBirisHiaHT,  1, 9 ;  Pbokissobt  Nona,  9  to  5, 17. 

0/  Property.]  See  Pabtnxrship,  9. 

ATTACHMENT. 
1.  Snit  against  A,  and  B.,  partners,  upon  promissory  notes  signed  by  the  firm  name.    Band- 
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ing  &o  Biiit,  C,  on  behalf  of  the  plaintiffii,  filed  aa  affidavit,  aaeghag  that  A,  ynB  jnallj  in- 
debted to  the  pUdntiffB  on  the  notea  in  snit,  giving  the  dates  of  the  notes,  the  time  for  vriddi 
diej  were  to  ran,  and  the  amount  paid  vpon  them;  that  the  plaintifls  were  entitled  to  re- 
cover the  balance,  for  which  snit  was  pending;  that  A.  had  transferred  or  oonrejed  his 
property  subject  to  execution,  by  mortgage  to  />.,  and  was  about  to  oonyey  the  same,  with 
the  fraudulent  intent  to  cheat,  hinder,  and  delay  his  creditors.  Upon  the  filing  of  this  afii- 
dsvit,  &c»,  a  writ  of  attachment  was  issued  and  kried  npon  the  proper^.  Hdd,  upon  a 
motion  to  discharge  the  attachment,  &c.,  that  the  affidavit  sufficiently  conformed  to  the 
statute. — Cooper  et  al,  t.  Reeves  et  cd,,  53. 

5.  A,  moved  to  discharge  the  attachment  for  the  reasons,  that  there  was  property  belonging  to 
the  firm,  subject  to  execution,  sufficient  for  the  payment  of  the  notes;  that  the  property  at- 
tached was  his  individual  property,  first  liable  for  his  individual  debts,  which  amounted  to 
3,000  dollars,  due  at  the  commencement  of  the  snit,  and  more  than  sufficient  to  exhaust 
the  property  attached ;  that  before  the  attachment  issued,  he  mortgaged  his  property  to  Z>., 
in  trust,  to  secure  his  individual  debts,  in  good  fiuth,  with  no  intent  to  defraud  any  creditor, 
which  mortgage  was  duly  recorded,  &c.,  and  he  denies  each  and  every  allegation  in  the  affi- 
davit; all  which  he  is  ready  to  prove,  &c  ndd,  tiiat  the  motion  was  correctly  overruled; 
diat  it  is  only  for  defects  apparent  on  the  face  of  the  proceedings,  that  such  a  motion  can 
be  maintained. — Ibid. 

3.  A  writ  of  attachment  is  a  lien  upon  property  of  the  attachment-defendant,  from  the  time  it 
is  placed  in  the  sheriff's  hands. — Shirk  v.  WiUon,  129. 

4.  The  daims  ot  other  creditors  filed  under  an  attachment  suit,  are,  under  our  statute,  liens 
firom  the  time  the  original  writ  was  placed  in  the  hands  of  the  sheriff,  and  take  priority  of 
judgments  rendered  after  the  sheriff  receives  the  writ,  even  where  such  judgments  irere 
rendered  before  the  filing  of  such  claims. — Ibid. 

6.  The  finding  of  a  jury  that  an  attachment-defendant,  at  the  time  the  writ  issued,  had  sold 
and  transferred  his  property  with  intent  to  hinder  and  delay  his  creditors,  is  not  sufficient  to 
authorise  a  sale  without  appraisement,  unless  it  be  followed  by  an  order  by  the  Court  to 
that  effect— /&ui. 

6.  But  if  in  an  attachment  suit  judgment  be  rendered  in  favor  of  several  daimanis,  and  seve- 
ral executions  are  issued  against  the  same  property,  some  of  them  collectable  without  ap- 
praisement, a  sale  without  appraisement,  or  for  less  than  two-thirds  of  the  appraised  value, 
will  be  held  valid ;  for  in  such  cases,  the  sale  must  be  upon  all  the  executions  at  once — no 
one  of  the  judgments  having  priority. — Ibid. 

7.  Writ  of  attachment  in  favor  of  B.,  against  J,,  by  virtue  of  which  certain  property  belonging 
to  him  was  seized.  J.  gave  bond  for  the  delivery  of  the  property,  and  retained  possession  of 
it.  Afterwards,  he  sold  it.  Afterwards  R.  filed  a  daun  under  B.*$  attachment.  After- 
wards, B.  dismissed  his  attachment.  Afterwards,  R.  obtained  judgment  on  his  daim,  bvt 
the  Court  dedded  that  the  attachment,  as  to  his  claim,  was  not  a  lien  on  the  goods,  and, 
hence,  tiiat  he  could  only  have  a  judgment  in  permmam,  and  not  in  rem,  for  the  sale  of  the  at- 
tached property.    Hdd,  that  the  Court  erred. — Johnson  v.  Rugg,  437. 

See  GABiriaHMEKT;  Justiob  ojr  thb  Fsacb,  S. 

ATTOENET  AND  COUNSEL. 
See  Chaxpsbtt;  Divobcb,  5. 

ATTORNMENT. 
Defined.]  See  LabdiiObd  axd  Tbnaitt,  1. 
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bailb/ent. 

See  COKTBAOT,  4. 

BASTARDY. 

1.  Frosccntion  for  bastardy.  On  the  cross^xamination  of  the  relatrix,  the  defendant  pro- 
ponnded  to  her  the  following  inteirogatory:  "Did  you  eyer,  at  any  time  prior  to  the  time 
yon  say  yon  were  begotten  with'  child  by  the  defendant,  have  sexoal  interconrse  with  any 
one  V  This  question  was  objected  to,  and  the  objection  snstuned.  Heid,  that  there  was 
no  error. — Towraend  y.  The  State  ex  rd,  Hoskour,  857. 

2.  The  defendant,  as  one  of  the  gronnds  of  his  motion  for  a  new  trial,  filed  his  affidayit  stat- 
ing that  since  the  trial  he  had  discoTcred  eyidence  material  to  his  defense;  that  he  can  proye 
by  T.  that  the  grandmother  of  the  complaining  witness  was  at  his  hoose  bnt  once  during 
the  said  month  of  February,  and  that  was  on  the  27th  and  S8th  days;  that  this  was  mate- 
rial, because  the  prosecuting  witness  swore  positiyely  that  the  child  was  begotten  at  the 
time  her  grandmother  was  at  the  house  of  T, ;  and  that  he  can  proye,  and  did  proye  on  the 
trial,  that  he  was  not  at  the  house  of  the  prosecuting  witness  at  the  time  aboye  mentioned; 
that  he  did  not  know  what  T.  would  swear  until  the  day  after  the  trial,  nor  could  he  haye 
known  that  it  would  be  material  on  the  trial  to  make  such  proof;  that  he  neyer  had  inter- 
course with  the  prosecuting  witness,  and  is  not  the  father  of  the  child.  He  also  introduced 
the  affidayit  of  T,,  stating  in  substance  that  the  grandmother  of  the  prosecuting  witness 
was  not  at  his  house  in  said  month  of  February,  except  on  the  27th  and  28th  days,  which 
were  /Vidian  and  Saturday,  Held,  that  these  affidayits  were  insufficient  to  aothorize  a  new 
trial.— /6u/. 

BILLS  OF  EXCHANGE. 

Payment  to  extinguish  a  bill  of  exchange  must  be  to  the  real  proprietor,  where  the  relation  to 
it,  of  all  parties  interested,  is  known. —  Woodward  y.  EUiott  et  al.,  516. 

See  Fromissort  Notes. 

BILLS  OF  LADING. 
See  Cjlrribrs,  6,  7. 

BOND. 

1.  A  bond  for  the  assumption  and  guaranty  of  payment  of  a  promissory  note,  implies  a  debt 
due  the  obligee,  which  the  obligor  agrees  to  pay  by  paying  a  debt  due  from  the  obligee  t» 
another. — Kirk  et  ux.  y.  The  Fort  Wayne  Gaslight  Co.,  56. 

2.  The  bond  is  an' original  undertaking,  and  not  merely  a  contract  of  indemnity. — Ibid. 

3.  Where  a  mortgage  was  executed  by  husband  and  wife  to  secure  the  performance  of  the 
condition  of  such  a  bond,  and  suit  was  brought  against  them  upon  bond  and  mortgage, 
judgment  for  the  recoyery  of  the  money  should  not  be  rendered  against  the  wifb. — Ibid. 

See  Injuhctiok. 

C. 

CARRIERS.  N 

1.  Where  goods  are  deliyered  to  a  carrier,  and  they  are  not  transported  according  to  his  nn- 

VoL.  XIIL— 37 
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dertaking,  Imt  are  injored  or  destroyed,  ihe  rale  of  damages  is  tiie  Talne  of  the  goods  at 
the  place  to  which  they  were  to  be  carried,  less  the  freight. — The  Michigan,  fre.,  Baitroad 
Co,T,  CatUretal,,  164. 

5.  Qucere,  whether  a  railroad  company  receiyilig  goods  directed  to  a  point  beyond  the  tenni- 
nns  of  their  roate,  is  liable  for  snch  damages  at  the  point  to  which  the  goods  are  directed. — 

im. 

8.  Where  a  part,  only,  of  property  transported  by  a  common  carxier,  is  iignred,  and  the  re- 
mainder is  safely  carried  to  tiie  point  of  destination,  the  consignee  or  owner  cannot,  in  con- 
sequence of  the  iignry  to  a  part  reject  the  part  nninjnred,  and  hold  the  carrier  liable  for  the 
whole. — The  Michigan,  4rC;  Railroad  Co.  y.  Bivens,  263. 

4.  The  carrier  is  not  made  liable  for  the  whole,  by  a  fiulore  to  offer  to  deliyer  the  uninjured 
part  A  carrier  by  railroad  is  not  bound  to  make  personal  delirery  of  the  property  to  die 
consignee,  nor  to  offer  to  deliver  it.  Qucare,  whether  he  most  give  notice  of  its  arriyaL — 
Ibid. 

6.  It  is  tiie  duty  of  the  consignee  to  repair  to  the  depot  or  place  of  delivery,  for  his  goods, 
and  the  carrier  camu>t  be  sned  for  non-delivery,  unless  there  has  been  a  refusal  to  deliver  on 
request — Ibid. 

6.  A  suit  against  a  carrier  for  a  breach  of  his  contract  as  such,  should  be  upon  the  lull  of 
lading,  under  the  code,  where  such  abUl  is  given,  and  embraces  the  terms  of  the  contract. 
^J%e  IndianapoUg,  jr..  Railroad  Co.  v.  Remmy  tl  al.,  518. 

7.  The  terms  of  such  bill  of  lading  cannot  be  varied  by  parol  evidence. — Rid, 

CEMETERIES  AND  SEPULTURE. 

I.  The  charter  of  the  city  of  Indianapolis  does  not  empower  the  dty  councQ  to  subject  to  the 
control  of  the  dtj  sexton,  cemeteries  other  than  those  belonging  to  the  city.— -Bo^erf  r.  The 
City  of  Indianapolis,  184. 

5.  PsBKniB,  J. — ^The  bodies  of  the  dead  belong  to  the  surviving  relatives,  in  the  order  of  in- 
heritance, as  property,  and  they  have  the  right  to  dispose  of  them  as  such,  within  restric- 
tions analogous  to  those  by  which  Ae  disposition  of  other  property  may  be  regulated.  But 
as  they  cannot  be  pennitted  to  create  a  nuisance  by  them,  they  may  be  required,  where 
population  is  dense,  to  bury  them  at  a  certain  depth,  or  outside  of  where  the  population  is 
dense,  or  likely  to  become  so,  and  within  a  reasonable  time  after  death,  &c.;  but  it  seems 
that  the  burial  cannot  be  taken  out  of  their  hands,  they  being  able  and  willing  to  perform 
it.— Ibid. 

CHAMPERTY. 

An  agreement  by  which  an  attorney  is  to  receive  for  his  services  in  recovering  a  daim,  a  part 
of  the  daim  or  thing  to  be  recovered,  is  champertous  and  void. — Scobey  v.  Ross,  117. 

CHARTER. 
See  C0BPORA.TIOV8, 1,  3, 3;  Railboad  Comfaht,  9, 10. 

COGNOVIT. 

See  JUDOXMHT  BT  COBVB88IOK. 

COMMERCIAL  PAPER. 

The  bonds  of  a  railroad  company  are  not,  ii  seems,  exactly  governed  by  the  law  merchant. 
But  diey  pass,  by  delivery,  like  bank  notes,  so  as  to  vest  a  eomplete  title  in  a  bma  fids  poe- 
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Mtsor;  and  th«j  wet  entitled  to  all  the  pmileges  of  commercial  paper.— 7^  Jimctioji  Bml- 
road  Co.  t.  Cilmeay,  161. 

See  Bills  or  Exchahob;  GiKNiBHinirT;  Pbomissobt  Kotbs. 

CONCEALMENT. 
....    Seo  Criminal  Law,  4,  5. 

CONDITION  SUBSEQUENT. 
See  Will,  I,  2,  3. 

CONSTITUTIONAL  LAW. 

A^  amendment  of  a  statute  or  section  cannot  be  made  without  setting  ont  the  amended  stat- 
me^  section  at  full  length. — Armgtrong  et  cU.  ▼.  Berreman,  422. 

0/  Jeopkrdjf.]  See  Cbimikal  Law,  1,  2,  S. 

See  Apfxal,  8, 4;  Husbakd  Ain>  Wifb,  4,  5;  Nbw  Couhtibb,  1,  2, 3. 

CONSTRUCTION. 
See  Will,  5, 10. 

CONTINUANCE. 

0 

1.  A  second  affidayit  for  a  continuance  at  the  same  term,  for  the  same  general  reason,  namely, 
the  absence  of  witnesses — ^the  first  haring  been  oyerruled — ^was  held  bad,  because  it  did  not 
show  a  reasonable  excuse  for  the  failure  to  embrace  all  the  reasons  for  the  continuance  in 
the  first  application. — Shattuck  v.  Myen,  46. 

2.  The  Court  has  greater  latitude  of  discretion  in  passing  upon  such  applications,  than  in  or- 
dinary cases. — Ihid. 

3.  Where  no  aflSdayit  for  a  continuance  appears  in  the  record,  the  refusal  of  a  continuance 
cannot  be  held  error  on  appeal. — Tkt  New  Albany,  jr..  Railroad  Co,  t.  Powdl,  373. 

4.  The  defendant  cannot,  as  of  course,  and  without  cause  shown,  claim  a  continuance  because 
the  plaintiff  has  fkiled  to  answer  interrogatories. — Cleveland  y.  Stanley,  549. 

See  Pbocess,  2, 4. 

CONTRACT. 

1.  A  sub-contractor  cannot  pass  by  his  immediate  employer,  and  sue  the  principal  or  proprfe- 
tor  of  the  work. — 7%e  Lake  Erie,  ^.,  Railroad  Co.  et  al,  t.  Eclder  et  al.,  67. 

2.  Where  a  contract  for  the  delivery  of  ten  thousand  bushels  of  com  spedfled  that  two  thou- 
sand six  hundred  bushels  of  the  com  was  already  in  pens,  and  was  put  at  the  pnrchaser's 
risk  as  to  damage  by  rain^Mef,  that  it  cannot  be  implied  that  the  purchaser  accepted  the 
com  in  pens  as  being  two  thousand  six  hundred  bushels. — Riekette  et  al.  r.  Haye,  181. 

3.  Held,  also,  that  the  yendor  must  bear  all  shrinkage,  or  lost,  or  damage  of  the  com  in  pens, 
except  damage  by  rain,  until  the  com  was  receiyed  by  the  purchaiar.— 7W. 

4.  Where  an  executory  contract  stipulates  for  tiie  delivery  of  a  certain  quality  of  produce, 
without  passing  tide  to  any  particular  produce,  the  vendor  is  not  a  bailee  of  the  produce 
prior  to  the  deUyery  at  the  place  and  within  the  time  fixed.  The  contract  is  discharged  by 
the  deliyery  of  the  article,  of  the  quality  mentioned. — Rnd. 

6.  If,  in  the  absence  of  fraud  or  warranty,  a  purchaser  accepts  and  recerree  goods,  be  thereby 
not  only  waives  deftds,  bot  he  is  so  fiur  eondnded  that  he  cannol  raoover  for  any  patent 
and  known  defoct.— iUtf. 
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6.  Where  the  contract  is  for  the  deliTory^  of  goods  of  a  certain  quality,  but  the  particular  aiti- 
clc  to  be  deliyered  is  not  fixed,  there  is  no  warranty  that  the  goods,  when  delivered,  shall  be 
of  the  quality  mentioned;  and  the  faalore  to  deliver  goods  of  such  quality  is  not  a  breach 
of  warranty,  bnt  a  breach  of  the  contract. — Ibid. 

7.  A  contract  for  the  sale  of  goods  on  Sunday  is  void;  bat  the  parties,  by  subsequently  acting 
upon  it  as  a  subsisting  and  valid  agreement,  may  ratify  it. — Banks  v.  Werti,  SO). 

8.  Where  a  contract  of  sale  of  land  provided  "that  if  default  should  be  made  in  fulfilling  any 
part  of  the  contract  on  the  part  of  the  purchaser,  the  seller  might  regard  the  contract  as 
forfeited,  and  re-scU  the  land ;"  it  was  hdd,  that  the  forfeiture  of  the  contract  did  not  ex- 
empt the  seller,  if  he  enforced  the  forfeiture,  ft-om  accounting  to  the  purchaser  for  pay- 
ments made,  over  and  above  damages  aocruing  from  the  breach  of  the  agreement,  to  the 
»(i\\er,'-Gilbreth  v.  Grewell,  484. 

When  Executory.]  See  Wilson  v.  /?ay,  1. 

See  Frauds,  Statute  of;  Promissort  Notes,  6;  Rbpresbntatioks. 

CONVEYANCE. 
See  Husband  and  Wifb,  6, 10  to  13;  Intakct,  1;  Will,  8. 

CORPORATIONS. 

1 .  Where  the  charter  of  a  corporation  contains  no  special  provision  upon  the  subject,  less 
tlian  a  majority  of  the  board  of  directors  have  no  power  to  transact  business.  Their  acts 
are  absolutely  void,  and  the  corporation  cannot  ratify  them. — Price  v.  The  Grand  Rapids, 
^c.f  Railroad  Co.,  58. 

2.  The  law  under  which  the  company  organized,  and  orders  purporting  to  have  been  made 
by  the  board  of  directors,  being  in  evidence,  parol  evidence  may  be  admitted  to  show  that 
a  majority  of  the  directors  was  not  present  when  the  orders  were  made. — Ibid. 

d.  The  grant  of  a  charter  for  a  road,  a  bridge,  or  a  ferry,  does  not  estop  the  legislature  from 
granting  a  subsequent  charter  for  a  road,  bridge,  or  ferry,  which  may  compete  with  the  for- 
mer in  the  transportation  of  freight  and  passengers  between  given  points;  and  the  mere 
fact  that  the  two  run  parallel,  and  mutually  diminish  the  business  of  each  other,  is  no 
ground  for  a  claim  by  either  for  damages. — The  Lafayette  Planhroad  Co.  v.  77^  Acir  Allany, 
^.,  Railroad  Co.,  90. 

4.  The  ground  occui)iod  by  an  existing  company,  or  their  franchise,  may  be  taken,  if  author- 
ized by  the  legislature,  by  a  subsequently  chartered  company,  ui)on  making  compensation. 
— /6trf.  , 

5.  Where  any  part  of  the  road-bed  or  track  of  an  existing  company,  or  the  property  of  an 
individual  is  taken,  so  that  a  proceeding  under  the  statute  may  be  had  for  the  assessment 
of  damages,  all  the  damages  occasioned  by  the  taking,  both  to  the  ground  and  franchise, 
must  be  assessed  and  recovered  in  the  statutory  proceeding. — Dnd. 

G.  Tlie  appraisal  of  land  damages,  is  a  bar  to  claims  for  iiguries  by  fire  from  engines,  obstruct- 
ing access  to  buildings,  exposing  persons  or  cattle  to  injury,  cutting  off  the  flowage  of  wa- 
ter, &c.,  even  though  such  damages  were  unknown  to  the  appraisers  at  the  time  of  the  as- 
sessment— Ibid. 

7.  But  where  no  part  of  the  property  of  an  existing  company,  or  of  an  individual,  is  taken, 
Anloss  the  statute  plainly  authorizes  a  proceeding  to  assess  damages  for  consequential  in- 
juries, such  damages  may  be  recovered  in  an  ordinary  action  at  l^w.-^Ibid. 

S.  In  the  construction  of  the  work  for  which  the  property  of  anoUier  is  taken,  reasonable  care 
and  skill  must  be  exercised,  or  the  party  will  be  liable  to  an  action  for  the  tort,  as  at  com- 
mon law. — Ibid. 
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9.  In  an  action  in  the  natare  of  aa  action  on  the  case  to  recover  snch  damages,  it  may  be 
presumed  that  the  plaintiff  had  claimed  and  recoTcred,  under  the  statute,  such  damages  as 
the  location  selected  would  occasion. — Ibid, 

10.  A  partj  proceeding  under  the  statute  to  recoTcr  such  damages,  may  faaye  an  injunction 
till  the  damages  are  paid;  and,  perhaps,  to  control  the  location.  In  the  proceeding  for  the 
asscssm^t  of  damages,  the  question  of  location  is  examinable. — Ibid. 

See  Railboad  Company;  Ysnub,  2, 3. 

COSTS. 

• 

1.  Suit  upon  a  judgment  rendei-ed  in  Pennsylvania,  The  original  suit  was  an  action  of  re- 
plevin, in  which  the  property  was  delivered  to  the  plaintiff,  and  he  had  judgment  upon  the 
verdict  of  a  jury  for  3  dollars  and  33  cents  in  damages.  No  statute  of  Pennsylvania  was 
pleaded  by  either  party.  Hdd:  The  Court  is  not  judicially  informed,  whether,  by  the  law 
of  that  state,  it  was  necessary  for  the  jury  to  find,  and  the  judgment  to  show,  in  whom  the 
title  to  the  property  was ;  nor  whether  the  tx)8ts  followed  the  judgment  for  damages  or  not. 
The  judgment  itself  does  not  show  anything  upon  the  subject.  Indeed,  if  entered  in  this 
state,  it  would  be  informal,  as  it  is  merely  a  memorandum  stating  that  there  is  judgment 
on  the  verdict. — Kedy  v.  Gamer  et  al.,  399. 

2.  The  judgment  below  was  for  170  dollars,  and  is  not  for  too  much  if  the  plaintiff  was  enti- 
tled to  recover  for  the  costs  in  the  replevin  suit,  as  contained  in  the  transcript.  In  the 
transcript  is  a  receipt,  in  the  following  form,  at  the  foot  of  the  column,  where  the  costs  arc 
summed  up:  "Received  from  ex.  of  plaintiff. — J.  Steel"  Other  parts  of  the  record  show 
J,  Steel  to  have  been  the  prothonotary  of  the  Court.  No  other  evidence  was  adduced  but 
the  transcript.  As  no  statute  of  Pennsylvania  is  shown,  it  is  presumed,  in  accordance  with 
the  usual  practice,  that  the  right  of  the  plaintiff  to  a  judgment  for  costs,  followed  his  re- 
covery in  the  suit  against  the  defendant,  as  an  incident  thereto. — Ibid. 

3.  Complaint  as  follows :  "And  plaintiff  further  complains  and  says  that  sud  defendant  is 
indebted  to  him,  the  said  plaintiff,  in  the  sum  of  75  dollars,  for  three  hundred  bushels  of 
apples  Cthe  property  of  said  plaintiff)  of  the  value  of  75  dollars,  or  25  cents  per  bushel, 
which  were,  on  or  about  the  25th  day  of  October,  1857,  taken  and  carried  away  from  plain- 
tiff's orchard,  in  said  county  of  Hendricks,  by  said  defendant,  without  the  license  of  him, 
the  said  plaintiff;  wherefore,  he  demands  judgment  for  100  dollars."  Held:  This  para- 
graph sounds  in  tort,  and  not  in  contract.  It  is,  in  substance,  a  count  in  trespass  de  bonis 
asportatis.  Although  all  distinction  between  forms  of  actions  is  abolished,  yet,  for  the 
purpose  of  determining  the  question  as  to  costs,  it  is  necessary  to  ascertain  whether  the  ac- 
tion is,  in  substance,  based  upon  a  contract  or  upon  a  tort.  By  4  397  of  the  code,  it  is  pro- 
vided that  "in  actions  for  money  demands  on  contract,"  in  certain  cases,  the  plaintiff,  un- 
less he  recover  50  dollars,  shall  pay  costs.  This  action,  however,  being  based  upon  tort, 
and  not  upon  contract,  is  not  within  the  provisions  of  the  section  dted,  and  the  plaintifi' 
was  entitled  to  costs. —  Wiley  v.  Brattain,  401. 

4.  A  party  for  whom  a  judgment  is  rondered,  may,  it  seems,  in  some  cases,  be  taxed  with  the 
costs. — Chandler  v.  Chandler,  492. 

6.  Counter-affidavits  are  not  admissible  on  an  application  for  security  for  costs  on  account  of 

non-residency. — Smith  v.  Chandler  et  tU.,  513. 
6.  A  justice  of  the  peace  is  not  bound,  of  his  own  motion,  to  require  security  for  costs,  at,  or 

before,  commencing  suit,  from  a  non-resident  plaintiflT. — Hauser  v.  Smith  et  al.,  532. 

See  DsED,  7;  Owxcial  Bond,  4;  Pbacticb,  10. 
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COUNTERFEITING. 

1.  Whore  an  indictment  for  having  in  possession  counterfeit  bank  notes,  alleges  that  they  are 

in  the  defendant's  possession,  a  sufficient  excuse  for  the  want  of  a  particular  description  of 

the  notes  is  shown. — Armitagt  v.  The  State,  441. 
^.  On  the  ti-ial,  the  defendant  cannot  be  compelled  to  furnish  evidence  against  himself  bj 

producing  the  notes. — Ibid,  ' 

3.  But,  nevertheless,  the  contents  of  the  notes  cannot  be  proved  by  parol  evidence,  on  the 

trial,  unless  notice  to  produce  them  has  been  given,  according  to  the  rule  of  practice  in 

dvil  cases. — Ibid. 

See  Cbimixtal  Law,  6  to  10. 

CRIMINAL  LAW. 

1.  When  a  valid  indictment  has  been  returned  by  a  competent  grand  jury  to  a  Court  having 
jurisdiction,  and  the  defendant  has  been  arraigned  and  has  pleaded,  and  a  jury  has  been 
impanneled,  sworn,  and  charged  with  the  cause,  and  all  the  preliminary  things  of  record 
are  ready  for  the  trial,  the  jeopardy  contemplated  by  the  constitution  has  attached,  and  the 
defendant  is  entitled  to  a  verdict. — Morgan  v.  TTie  State,  215. 

2.  The  defendant  may,  by  consent,  or  by  acts  from  which  consent  will  be  presumed,  waive 
this  constitutional  right,  or  unforeseen  occurrences  may  intervene  which  will  operate  to 
withdraw  the  privilege. — Ibid. 

3.  But  where  the  indictment  is  valid,  and  the  proceedings  before  a  Court  having  jnrisdictioii 
regular,  down  to  the  time  jeopardy  attaches,  no  second  jeopardy  can  be  allowed  in  favor  of 
the  state  on  account  of  any  lapse  or  error  at  a  later  stage. — Ibid, 

4.  It  docs  not  follow  that  because  the  owner  of  stolen  goods,  and  his  family,  have  no  know- 
ledge of  the  fact  that  the  goods  have  been  stolen,  there  is  a  concealment  of  the  fact  on  the 
part  of  the  thief.^/Vee  v.  The  State,  324. 

5.  Qaare,  what  would  amount  to  such  a  concealment? — Ibid. 

6.  Indictment  for  passing  counterfeit  money.  A  witness  was  permitted  to  testify  that  the  wile 
of  the  defendant  had  sold  to  him  a  counterfeit  twenty-dollar  bill  belonging  to  defendant,  in 
his  absence,  but  that  the  defendant  was  subsequently  advised  of  the  transaction  and  sanc- 
tioned it.  This  was  not  the  bill  for  which  he  was  indicted;  but  the  transaction  was  about 
the  time  of  the  offense  alleged.  Held,  that  the  testimony  was  admissible  as  tending  to 
show  knowledge  on  the  part  of  the  defendant  that  the  bill  passed  by  him  was  counterfeit. — 
Bersch  v.  Tfie  State,  484. 

7.  The  declarations  of  a  witness,  as  to  his  place  of  residence,  are  not  always  immaterial, 
touching  his  credibility;  but  in  this  ccse,  the  previous  statement  proposed  to  be  proved 
docs  not  appear  to  materially  conflict  with  that  proposed  to  be  impeached. — Ibid. 

8.  A  witness,  in  this  case,  was  asked  if  he  had  not  passed  a  counterfeit  bill  as  a  genuine  one 
in  L.,  and  what  he  had  sworn  about  it  on  a  former  occasion.  The  Court  ruled  the  ques- 
tion inadmissible.  Held,  that  there  was  no  error.  But,  held,  also,  that  perhaps  the  Couit 
might,  in  its  discretion,  have  let  the  question  go  to  the  witness  under  proper  advice. — 
Ibid. 

9.  It  is  always  proper  to  ask  a  witness  as  to  his  relationship  to  the  parties,  and  the  state  of 
his  feelings  towards  them,  with  a  view  that  the  jury  may  judge  of  the  impartiality  of  his 
testimony. — Ibid. 

10.  The  Court,  in  this  case,  instructed  the  jury  that  the  question  whether  a  certain  witness 
had  counterfeit  money  in  his  possession  or  not,  had  nothing  to  do  with  the  guilt  or  inno- 
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oence  of  the  aociued.  Held,  ooirect  u  an  aibetnct  proposition;  ba^  held,  also,  that  sach 
&ct  might  haye  had  a  hearing  npon  the  credit  of  the  witness,  or  not,  depending  npon  the 
further  question  whether  the  counterfeit  money  was  properiy  or  improperly  in  his  posses- 
sion ;  and  if  the  evidence  tended  to  show  that  the  money  was  in  his  hands  for  an  improper 
purpose,  the  defendant  should  have  asked  an  additional  instruction  applicable  to  the  &cts, 
in  order  to  put  himself  in  a  position  to  complain  of  that  given. — Ibid. 

11.  A  new  trial  wHl  not  be  granted  in  a  criminal  case,  because  the  jury,  without  the  permis- 
sion of  the  Court,  took  to  their  room  papers  which  were  given  in  evidence,  if,  so  far  as  ap- 
pears, the  papers  were  taken  inadvertently,  without  improper  intervention  by  any  person, 
and  it  is  not  shown  that  the  jury  made  any  use  of  them. — Und. 

12.  Where  an  assault  and  battery  is  not  the  gravamen  of,  but  merely  an  incident  occurring  at 
a  riot,  a  final  judgment  in  the  prosecution  for  one  of  the  offenses  may  not  be  a  bar  to  a 
prosecution  for  the  other. — Wininger  et  al,  v.  The  State,  540.  * 

8ee  Bastabdt;  Couittbbvbitiho;  Fobxsb  Covtiotiov;  GAMiKe;  IvDicnnvT;  Jus- 
tice OF  TUB  Pbacb,  1;  Malicious  Tbbspass;  Makslauobtbb;  Kbgbobs  abi)  Mu- 
LATTOBS;  Bobbbby;  Sbductioh;  Usdbt. 

D. 

DAMAGES. 
See  Cabbiebs,  1,  2;  Cobpobatiokb,  5, 6, 7, 9, 10;  Railboad  Company,  6, 8;  Stbbbts,  2. 

DEBD. 

1.  Eqoity  will  not  aid  In  porfectiog  title  under  a  voluntary  deed.— /Vennon  v.  Fnman,  817* 

2.  Parol  evidence  is  admissible  to  remove  a  latent  ambiguity  in  a  deed  or  will.— fS^aunes  dl  al. 
V.  Brown  et  al.,  318. 

3.  And  where  such  evidence  is  given,  the  whole,  including  the  instrument,  may  be  referred  to 
the  jury. — Ibid. 

4.  Where  there  is  no  ambiguity,  the  Court  must  declare  the  legal  effect  of  the  instrument. — 
Ibid, 

5.  There  is  no  ambiguity  in  the  deed  copied  in  the  opinion  in  this  case.— >7W. 

6.  The  deed  conveys  the  interest  of  each  of  the  parties  named  in  it,  in  the  lands  particularly 
mentioned  in  the  prenuses,  and  again  in  the  habendum. — Ibid, 

7.  The  Court  of  Common  Pleas  has  jurisdiction  to  appoint,  in  a  proper  case,  a  commissioner 
to  make  a  deed  in  discharge  of  a  title  bond. — Cortner  et  al,  v.  Amick,  463.  • 

8.  The  estate,  or  heirs  of  the  deceased  obligor,  in  such  bond,  should  be  taxed  with  the  costs 
necessarily  incident  to  the  making  of  such  deed;  but  if  they  be  increased  by  improper  re- 
sistance on  the  part  of  any  of  the  necessary  parties  to  the  suit,  such  party  may  be  taxed 
with  such  increase  of  oosts.^-i^Vf . 

See  Patbbtb. 

DEFAULT. 

Where  judgment  was  rendered  by  default,  and  no  motion  was  made  to  set  aside  the  default, 
nor  any  proceedings  instituted  for  relief  from  the  judgment,  or  to  review  it — hdd,  upon  the 
authority  of  Blair  v.  Davis,  9  Ind.  R.  238,  that  there  is  nothing  for  the  consideration  of  the 
Supremo  Court,  on  appeal. — Harlan  et  ux.  v.  Eduxtrds,  430;  LastdU  et  al.  v.  Wilton,  453. 

See  Pbacticb,  12. 
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DBLIVBBT. 

See  AssiamfBNT,  3,  4,  5. 

DEPOSITIONS. 

1.  A  notice,  giren  in  Centremlley  Indiana,  December  23,  1856,  to  take  depositions  in  Rochester, 
Monroe  oonntj,  New  York,  on  Thursday,  the  first  day  of  January  ensuing — the  tenn  of  tho 
Court  in  which  the  cause  was  to  he  tried,  commencing  on  the  first  Monday  of  die  latter 
month — ^wa«  held  to  be  sufficient. — Hipes  y.  Cochran,  175. 

2.  The  Courts,  in  such  cases,  will  take  notice  of  the  facilities  of  trarel,  in  determining  the 
time  neoessarj  to  pass  from  point  to  point. — Ibid, 

3.  A  notice  to  take  depositions  ''in  the  office  of  the  dork  of  Marshall  county,  in  the  state  of 
Illinois,"  is  too  vague  as  to  place;  but  where  the  deposition  was  not  in  the  record,  nor 
shown  to  haye  been  read  upon  the  trial,  and  the  Supreme  Court  had  no  means  of  deter- 
mining its  character,  it  was  held  that  the  error  was  not  sufficient  to  reyerse  the  judgment. — 
Rodman  et  al.  y.  Kelly,  877. 

DESCENTS. 

1.  A  husband  made  a  will  bj  which,  after  providing  for  the  payment  of  his  debts,  &c.,  he  be- 
queathed to  his  wife  aU  the  rest  of  his  estate,  both  real  and  personal,  during  her  life,  and 
''to  be  disposed  of  by  her  at  her  pleasure."  He  died,  leaving  no  child,  nor  father  nor 
mother.  The  statute  regulating  descents,  &c.,  provides  that  "  If  a  husband  or  wife  die 
intestate,  leaving  no  child,  and  no  father  or  mother,  the  whole  of  his  or  her  property,  real 
and  personal,  shall  go  to  the  survivor." 

Held,  that  a  surviving  wife  takes  the  estate,  in  such  case,  under  the  statute,  notwithstanding 
a  will  may  have  been  made,  so  far  as  it  is  not  otherwise  disposed  of  by  that  wiU. — Arm- 
strong et  al.  y.  Berreman,  428. 

2.  Section  41  of  the  statute  regulating  descents,  can  have  no  bearing  upon  a  case  of  this  kind. 
-^Ibid, 

DISCONTINUANCE. 

An  illegal  discharge,  by  the  Court,  of  a  jury  in  a  civil  case,  does  not  work  a  disoontinnance 
of  such  case. — Ashbaugh  y.  Edgeoomb,  466. 

DISmSSAL. 

The  simple  dismissal  of  a  suit  is  no  bar  to  another  suit  upon  the  same  cause  of  action. — 
Crews  et  al.  y.  Cleghom  et  al.,  438. 

DISTRIBUTION. 
0/  Proceeds  of  Receiver's  Sale.]         See  Mortgage,  7. 

DIVORCE. 

1.  The  policy  of  our  law  is  against  disturbing  divorces  granted. — McQuigg  v.  McQmgg,  294. 

2.  The  common-law  right  to  set  aside  a  judgment  of  a  superior  Court  by  bill  in  chancery,  for 
fraud,  or  by  complaint  in  the  nature  of  such  a  bill,  was  entirely  superseded  by  the  various 
provisions  of  our  code  for  the  vacation  of  judgments.  The  statutory  mode  must  be  re- 
sorted to. — Ibid. 

3.  Thus,  judgments  of  divorce  can  only  be  set  aside  upon  a  motion  for  a  new  trial,  made 
within  the  time  allowed  therefor. — IM. 
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4.  Alimony  may  be  granted  to  the  wife  as  inddent  to  a  judgment  for  a  divorce  in  fayor  of  the 
husband;  bat  Buch  an  allowance  will  not  be  made,  nnaflked.— -CftondZer  t.  Chandler ,  492. 

5.  The  Court  cannot,  in  a  divorce  case,  appoint  an  attpini^y>for  an  adult  compos  mentis  party 
to  a  suit,  against  the  consent  of  such  party,  and  tax  a  ibe  for  such  attorney  with  costs. — 
Ibid. 

6.  Where,  upon  granting  a  divorce,  the  Court,  in  its  judgment,  assigns  the  custody  of  the 
children  to  one  of  the  parties,  such  disposition  of  the  children  will  control,  till  the  judg- 
ment making  it  is  modified  by  the  Court,  upon  proper  application;  and  cannot  be  disre> 
garded  in  a  subsequent  proceeding  by  habeas  corpus,  to  obtain  possession  of  the  children.— 
Williams  V.  WiUiams  A  al,,  52^. 

See  Appbal  Bond. 

DOMICIL. 
See  Guardian  and  Wakd,  3,  3, 4. 

DOWER. 

Strong  v.  Clem,  12  Ind.  B.  37,  affirmed;  Giles  v.  GuUion,  487 ;  Frantz  et  al.  v.  Harrow,  507^ 
Inchoate  abolished.]  See  Limitations,  2. 

£. 

ELECTIONS. 

The  first  general  election  for  city  officers  in  the  incorporated  cities  of  Indiana,  was  to  be  held, 
under  the  amendatory  act  of  1859,  on  the  first  Tuesday  in  May  of  that  year. —  Williams  et 
al,  V.  Connelly  et  al.,  502. 

EMFLOTEB  AND  EMPLOYS. 
See  Bailboad  Compant,  4  to  8. 

EBROR. 

Assignment  as  follows:  1.  The  decision  and  judgment  of  the  Court  is  not  sustained  by  the 
evidence.  2.  The  judgment  of  the  Court  is  contrary  to  law.  Hdd,  too  general. — Davis 
V.  Scatt,  606. 

Release  of.]  See  Judombnt  bt  Confession,  S. 

Cross  Errors.]  See  Practice,  15. 

See  Nbw  Tbial,  8. 

EVIDENCE. 

1.  Where  the  only  issue  in  a  suit  for  wotk  and  labor,  was  raised  by  a  general  denial,  it  was 
held  that  evidence  of  pa3rment  was  not  pertinent. — Baker  et  al.  v.  Kistler,  63. 

2.  A  defendant  cannot  introduce,  as  evidence,  a  paper  filed  in  a  previous  action  by  the  plain- 
tiflr  against  another  defendant,  though  brought,  in  part,  for  the  identical  money  or  thing  in 
suit  in  the  present  action. — Burroughs  et  al.  v.  Htmt,  178. 

3.  Where  a  party  pleads  a  fact  affirmatively,  the  onus  of  proving  it  rests  upon  him. — Hanmm 
V.  Curtis,  206. 

4.  Where  a  receipt,  introduced  in  evidence,  does  not  appear  to  be  related  to  the  matters  in 
volved  in  the  suit,  it  is  error  to  refuse  to  charge  the  jury  that  such  receipt  **iB  no  evidence 
of  a  settlement  of  any  account,  other  than  the  items  therein  stated."— /Mtf. 
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5.  Where  the  declandonB  of  an  agent  are  a  part  of  the  res  gata  of  his  acts  widiin  tiie  scope 
of  his  agency,  they  are  legitimate  eyidence.-— 7%«  Toledo,  frc,,  RaUroad  Co.  y.  FTsher,  858. 

6.  If  snch  declarations  are  erroneonslj  admitted  before  proof  of  the  agency,  snbceqaest 
proof  of  the  agency  is  error. — Ibid. 

7.  To  lay  a  proper  foundation  for  secondary  evidence,  it  must  be  shown  that  Uie  original  writ- 
ing is  lost,  or  destroyed  by  time,  mistake,  or  accident,  or  is  in  the  hands  of  the  adTerse 
party,  who  has  had  due  notice  to  produce  it  on  the  trial. — 7^  Andenon  Bridge  Co.  t.  Ap- 

'  plegate  et  al.,  SS9. 

8.  Error  in  excluding  snch  evidence  cannot  be  examined  by  the  Supreme  Court,  anksa  the 
record  show  a  motion  for  a  new  trial. — Ibid. 

9.  Where  a  witness  testified  that  a  certain  paper  was  in  the  city  cleric's  office,  and  the  dty 
clerk  testified  that  he  had  made  a  thorough  search  for  it  in  his  office,  where  he  supposed  it 
would  be  likely  to  be  found,  and  could  not  find  it,  it  was  held  that  a  copy  of  the  paper  might 
be  given  in  evidence. — Little  v.  7%e  City  of  Indianapolis^  964. 

10.  A  party  may  prove  by  parol  that  in  a  previous  suit  ho  offered  and  gave  in  evidence  a 
judgment. — Denny  et  al.  v.  Moore,  418. 

11.  Qtioere,  whether  it  can  be  proved  by  parol  that  a  place  at  which  a  note  is  payable,  is  a 
bank,  though  not  so  described  in  the  note. — Font  v.  Ehbon  tt  al.,  489. 

12.  If  a  note  sued  on  is  lost,  and  cannot  be  found  on  diligent  search,  its  contents  may  be 
proved. — Clevdand  et  al.  v.  Worrdl,  545. 

13.  The  loss,  and  personal  diligence  of  the  loser,  may  be  shown  by  his  affidavit. — Ihid. 

See  Bjlbtardt,  1 ;  Couktbrfkitikg,  9,  3;  CniMiirAL  Law,  6  to  10;  Debd,  2,  3;  Corfo- 

1U.TION8,    2;    KXBCUTORS    AKD    AdM IHI8TRATORS ;    NbW    CoUNTIBS,  4;    PrOMISSOBT 

Notes,  15,  20;  Railroad  Cohpakt,  15;  Seductiok;  Witness. 

EXCEPTIONS. 

Where  a  party  objects  to  a  ruling  of  the  Court,  but  does  not  follow  up  his  objection  by  taking 
an  exception  to  such  ruling,  the  objection  is  waived. — Vance  v.  Cowing,  et  al.  460. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  If  a  party  is  sued  for  money  placed  in  his  hands  for  a  special  purpose,  he  must  show  to 
what  extent  he  has  complied  with  his  undertaking  to  apply  it  to  such  purpose;  for  pay- 
ments made  in  pursuance  thereof  are  peculiarly  within  his  knowledge;  and  the  same  rule 
applies  to  his  personal  representative  after  his  death. — Hannum  v.  Curtis,  206. 

2.  The  administrator  of  an  estate  which  has  been  declared  insolvent,  is  not  obliged  to  set 
off  a  judgment  in  fiivor  of  his  decedent,  against  a  claim  upon  his.  estate;  but  having  done 
so,  he  cannot  complain  because  it  makes  an  unequal  distribution.  Setting  off  a  judgment 
in  such  case,  is  an  extinguishment  of  it.'^Denny  et  al,  v.  Moore,  418. 

See  AaiNCT. 

F. 

FENCES. 
See  Railroad  Compaitt,  2, 17, 18. 

FIRE. 
Destruction  by.]    See  Landlord  and  Tenant,  7 ;  Vendor  and  Purchasbr,  4. 
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FOBMER  bONVICTION. 

Prosecution  in  the  Common  Pleas  for  a  riot.  The  evidence  showing  that  the  defendant  had 
been  convicted  for  the  identical  riot,  before  a  justice  of  the  peace,  it  was  hddf  that  the  pros- 
ecution in  the  Common  Pleas  would  not  lie. — Trittipo  y.  The  State,  360. 

See  Caimival  Law,  IS. 
PRANCmSE. 

See  COBPOBATIOHB,  4. 

FRAUD. 

See  ASSIGKHENT,  5. 

FRAUDS,  STATUTE  OF. 

1.  Where  no  time  is  fixed  for  the  performance  of  a  contract;  or  where  it  is  to  be  performed 
by  a  certain  day  (the  right  to  peiform  it  sooner  not  being  precluded) ;  or  where  the  per- 
formance depends  upon  a  contingency  which  may  or  may  not  happen  within  a  year,  the 
contract  is  not  within  §  1  of  the  statute  of  frauds.  R.  S.  1843,  p.  589.— 1  R.  S.  p.  299.— 
Wilson  V.  Raiff  1. 

2.  But  where,  by  its  terms,  a  contract  is  not  to  be  performed  within  the  year;  or  where  it  can- 
not be  performed  within  the  year,  according  to  the  intent  and  understanding  of  the  parties, 
as  evidence  by  the  contract,  it  is  within  the  statute. — Ibid. 

3.  Where  the  agreement  of  the  defendant  upon  which  suit  is  brought,  is  not,  in  any  event,  to 
be  performed  within  a  year,  it  is  within  the  statute,  although  there  may  be  other  stipulations 
providing  for  contingencies  that  would  make  the  plaintiff  Uable  to  the  defendant  witliin  a 
year,  and  release  the  defendant  altogether. — Ibid. 

4.  A  promise  to  pay  money  after  the  expiration  of  a  year,  is  as  much  within  the  statute  as  a 
prombe  to  do  any  other  act. — Ibid. 

5.  Although  a  contract  may  be  performed  on  one  side  within  a  year,  yet  if  it  cannot  on  the 
other,  it  is  within  the  statute. — Ibid. 

6.  Contracts  of  partnership  are  as  much  within  the  statute  as  other  contracts. — Ibid. 

7.  A  fraudulent  refusal  to  put  a  contract  in  writing  cannot  have  the  effect  of  putting  it  in 
writing. — Ibid. 

FRAUDULENT  CONVEYANCE. 
See  HusBAKD  and  Wifb,  15, 16, 17. 

G. 

GAMING. 

In  an  information  or  indictment  for  gaming,  the  amount  or  value  of  the  article  lost  or  won, 
should  be  set  forth  with  certainty,  in  order,  among  other  things,  that  it  may  appear  what 
amount  of  fine  may  be  assessed  under  the  statute,  that  fiict  being  necessary  to  enable  the 
Court  to  determine  what  tribunal  has  jurisdiction  of  the  offense. — Long  v.  The  State,  566. 

See  Wagbr. 

GARNISHMENT. 
1.  A  person  indebted  by  a  note  not  negotiable,  or  not  aisignable  by  the  law  merchant,  may 
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bo  made  liable  as  a  garnishee,  after  tbo  note  has  become  due  and  before  it  is  assigiied,  but 
not,  as  a  general  role,  before  it  becomes  dne,  nor  ailer  be  has  had  notice  of  its  assignniciit, 
if  he  relj  npon  such  notice  in  his  answer. — 77i«  Junction  Railroad  Co.  y.  Cleneayy  161. 

2.  The  judgment  rendered  against  him  as  a  garnishee,  will  bar  a  subsequent  action  bj  an  as- 
signee who  had  not  giren  notice  of  the  assignment  prior  to  such  judgment. — Ibid. 

8.  He  may  be  subjected  to  such  judgment  before  the  note  is  due,  whore  all  the  partiea  are 
residents  of  the  state,  and  are  before  the  Court,  so  that  the  maker  may  be  protected  from  a 
second  liability;  though  he  cannot  be  compelled  to  pay  until  the  note  falls  due. — Ibid. 

4.  But  the  maker  of  a  note  or  bond  negotiable  by  the  law  merchant,  cannot  be  subjected  to 
such  judgment,  without  proof  by  the  plaintiff  that  the  negotiable  paper  actually  remains, 
at  the  time  of  the  trial,  in  the  hands  of  the  debtor  against  whom  the  attachment  issaed,  as 
his  property,  or  in  the  hands  of  a  fraudulent  assignee. — Ibid. 

GUARDIAN  AND  WARD. 

1.  By  the  statute  of  1852,  remoyal  from  the  state  is  a  sufficient  cause,  in  the  discretion  of  the 
Court,  for  the  remoral  of  a  guq^dian. — Netdeton  t.  The  State,  159. 

2.  The  domicil  of  the  parents  at  their  death,  is  the  domidl  of  their  infant  heir,  and  he  cannot 
change  that  domicU  of  his  own  Tolition. — Warren  t.  Hqfer,  167. 

3.  The  distribution  of  personal  property  descending  to  such  infant,  whcreycr  situated,  must 
be  governed  by  the  law  of  that  domicil,  and  the  property  should  be  remitted  there  for  that 
purpose ;  and  the  Court  there  is  under  no  obligation  to  remit  funds  to  another  state  for  the 
education  and  maintenance  of  the  iniant. — Ibid, 

4.  Hence,  that  domicil  is  the  proper  place  for  the  residence  and  education  of  the  infant,  and 
a  Court  of  another  state  may  direct  him  to  be  deliyered  up  to  be  taken  to  that  place  by  the 
proper  guardian;  and  although  the  power  of  a  guardian  is  local  to  the  state  in  which  he  re- 
ceives his  appointment,  yet  he  is  competent  to  receive  the  property  or  the  custody  of  the 
ward  when  placed  in  his  hands  by  such  Court,  to  be  taken  to  the  state  where  both  belong. — 
Ibid. ' 

5.  But  such  guardian,  to  entitle  him  to  receive  the  property  or  the  custody  of  the  ward,  must 
make  proof  of  his  guardianship. — Ibid. 

6.  The  Court  must  use  a  sound  discretion  in  making  orders  in  such  cases. — Ihid. 

See  Infancy,  2. 
H. 

HUSBAND  AND  WIFE. 

1.  In  August,  1851,  M.  H*,  then  a  feme  sole,  executed  to  P,  H.tk  note  for  500  dollars.  In 
May,  1852,  she  married  E.  H.  In  1854  she  died,  leaving  the  note  unpaid.  In  1858,  the 
payee  of  the  note  commenced  suit  to  recover  the  amount  of  it  jfrom  E.  H.,  the  snrriving 
husband.  Said  E.  II.  received  about  800  dollars  by  his  wife.  Held,  that  if  this  case  was 
to  be  governed  by  the  R.  S.  of  1852,  there  would  be  no  difficulty.  Those  statutes  provide 
that  in  all  marriages  hereafter  contracted,  the  husband  shall  be  liable  for  the  debts  and  lia- 
bilities of  the  wife  contracted  before  marriage,  to  the  extent  of  the  personal  property  he 
may  receive  with  or  through  her,  or  derive  from  the  sale  or  rent  of  her  lands,  and  no 
fiirther.  Such  liability  of  the  husband  shall  not  be  extinguished  by  the  death  of  the  wife. 
1  R.  S.  p.  320.  But  this  case  is  not  to  be  controlled  by  the  statute  quoted.  The  statute 
applies,  by  its  terms,  only  to  cases  whore  the  marriage  occurred  after  its  passage.    The 
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case  ander  oonridention  is  to  be  determined  br  the  principles  of  the  common  law.  By 
that  law,  the  husband  was  liable  daring  coyertnre  for  the  debts  of  his  wife,  dum  stJa;  bnt 
hi5  liability  ceased  when  the  covertore  ceased.  Nor  did  the  fact  that  the  hnsband  received 
property  by  his  wife  alter  the  case;  eren  the  yery  property  for  the  purchase  of  which  the 
debt  was  contracted.  The  decision  of  this  case  below  seems  to  have  been  influenced  by  the 
fact  that  our  statute  has  declared  that  the  separate  property  of  the  wife  shall  remain  hers, 
free  from  the  control  of  her  husband,  and  from  liability  to  his  debts.  This  proTiFion  has 
no  effect  upon  a  case  like  the  present.  It  has  changed  the  common  law  to  this  extent  only. 
By  the  common  law,  the  husband  could  appropriate  the  personal  property  of  the  wife, 
where  it  could  be  done  without  going  into  chancery,  without  her  consent;  by  the  statute,  he 
can  only  do  it  with  her  consent;  and  with  her  consent,  he  can  do  it.  The  wife  can  bestow, 
by  an  executed  gift,  any  property  she  may  possess,  upon  her  husband,  if  she  pleases,  as 
may  the  husband  upon  the  wife.  And  the  'proyision  of  the  statute  has  not  increased  the 
liability  of  the  husband  to  the  creditors  of  the  wife.  If  tlie  husband  recciyes  the  separate 
property  of  the  wife  by  her  free  gift  or  consent,  and  without  any  condition,  he  does  not,  by 
the  section  of  the  statute  under  consideration,  hold  it  as  a  trustee  for  her,  and  liable  to  be 
charged,  as  a  trustee,  with  the  amount  alter  her  death.  Nor  would  a  simple  yoluntary  pro- 
mise, by  the  husband  after  the  death  of  his  wife,  to  pay  her  debts,  contracted  dum  iola,  ren- 
der him  legally  liable.  The  promise  would  be  without  consideration.  Where  he  had  re- 
oeiyed  property  from  his  wife,  at  or  during  coverture,  there  might  be  a  moral  obligation 
upon  him  to  pay  such  debts;  but  a  moral x>bligation,  simply,  will  not  support  such  a  pro- 
mise. The  obligation  must  be  a  legal  one.  If  such  a  promise  had  been  made  to  tlie  wife, 
or  to  the  creditor  of  the  wife,  as  the  condition  upon  which  the  wife  consented  to  the  recep- 
tion by  the  husband  of  her  separate  estate,  he  might  be  liable  upon  it.  If  the  marriage  in 
question  had  been  celebrated  after  the  revised  statutes  of  1852  came  into  force,  the  surviv- 
ing hnsband  would  have  been  liable  to  pay  the  note,  because  he  had  received  property  o^ 
his  wife  to  the  amount  of  it.  And  the  feet  that  he  received  it  by  way  of  gift,  or  with  the 
consent  of  his  wife,  would  not  relieve  him  from  the  liability.  It  is  only  by  such  modes 
that  the  husband  can,  under  the  statute,  possess  himself  of  the  separate  property  of  his 
wife. — Hkriek  v.  Hetrick,  44. 

2.  While  a  fenie  sole  occupied  certain  premises,  she  married,  and  afterwards,  with  her  hus- 
band, continued  the  occupation. 

Held,  first,  that  for  the  time  she  occupied  as  a  feme  tole,  suit  would  necessarily  be  brought 
against  her  and  her  hnsband ;  but  unless  it  were  shown  that  he  receiyed  property  by  her  at 
marriage  or  afterwards,  the  judgment  would  be  levied  of  her  separate  property. 

Second,  that  for  the  time  the  hnsband  and  wife  occupied  the  premises,  the  suit  and  the  judg- 
ment, prima  facie,  should  be  against  the  husband  alone. — Tobin  tt  «x  v.  Connery  et  ux.,  65. 

3.  Where  the  suit  and  the  judgment,  in  such  cose,  were  against  husband  and  wife,  jointly, 
there  is  a  misjoinder  both  of  causes  of  action  and  parties. — Ibid. 

4.  At  common  law,  the  husband,  at  marriage,  became  entitled  to  the  wife's  personal  property 
as  absolutely  as  if  he  had  purchased  it  from  a  third  person ;  but  the  rule  has  been  abrogated 
in  this  state  by  1  R.  S.  p.  321,  ^  5,  and  Acts  of  1853,  p.  57,  S  5.— 5co»  v.  Scott,  225. 

5.  The  latter  enactment  is  not  unconstitutional. — IMd. 

6.  By  these  statutes,  the  wife  cannot  convey  her  personal  property  without  the  consent  of  her 
husband ;  but  otherwise  she  is  as  fully  entitled  to  the  use,  possession,  and  control  of  her 
separate  personal  property  as  if  she  were  unmarried ;  and  this  right  exists  as  against  the 
husband,  as  well  as  against  the  world  at  large. — Ibid. 

7.  The  wife  may  sue  her  husband  in  respect  of  such  separate  property.— -/fttcf. 

8.  Husband  and  wife,  under  our  statute,  are  incompetent  witnesses  for  and  against  each  other, 
while  the  marriage  relation  exists;  but  after  it  ceases  to  exist,  they  are  competent,  as  to 
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anything  the  knowledge  of  which  waa  not  obtained  through  the  priracj  of  the  marriage 
relation. — WooUtjf  t.  Turner ,  253. 

9.  But  where  the  relation  existed  at  tiie  time  the  daim  sued  upon  accraed,  it  will  be  pre- 
sumed, the  contrary  not  being  shown,  that  it  stiU  exists.— i&ticf. 

10.  A  oonyeyance  by  husband  and  wife,  the  wife  being  under  age,  cannot  be  aroided  by  her, 
eren  as  to  herself,  simply  on  the  ground  of  infisncy,  until  her  arriTal  at  nuyorttj. — Chap- 
man et  al.  T.  Chapman,  896. 

11.  At  that  time,  it  $eems,  she  might,  by  some  legal  mode,  aroid  tiie  couTeyance  as  to  herself, 
to  prerent  the  possible  accruing  of  an  estoppel.^/W. 

12.  But  such  aroidanoe  would  not,  of  course,  enable  her  to  obtain  possession  of  the  i»operty 
until  after  the  decease  of  her  husband.— /&«/. 

13.  She  might,  probably,  ayoid  the  conyeyance  as  to  herself,  for  fraud,  before  atriTing  at  ma- 
jority.— Ibid, 

14.  She  could  not  haye  an  action  for  alimony  simply,  at  common  law;  and  the  common  law 
has  been  followed  on  this  point  in  Indiana. — Ibid. 

15.  But  the  statute  of  1857  giyes  such  an  action ;  and  after  the  Court  in  such  action  has  given 
judgment  for  alimony,  it  may  set  aside  a  fraudulent  conyeyance  standing  in  the  way  of  its 
collection,  as  in  other  cases.— /biJ. 

16.  A  conyeyance  will  not  be  disturbed  for  the  collection  of  a  merely  nominal  judgment  for 
alimony,  at  least  till  after  a  refusal  or  fiuluxe  to  pay  that  nominal  judgment  without  such 
dbturbottoe. — Ibid.  , 

17.  Perhaps  the  officers  of  Court  might,  through  tiie  judgment,  reach  the  land  for  the  collec- 
tion of  their  costs,  as  in  other  cases  of  land  fraudulently  conyeyed.— iltd. 

18.  In  a  proceeding  of  this  kind,  the  Court  may  ascertain  the  cause  and  the  drcnmstances  of 
the  abandonment.  If  it  occurred  under  circumstances  mitigating  or  justifying  it,  it  would 
seem  that  an  equitable  case  is  not  made  out  for  giying  more  than  what  necessity  requires 
for  a  support,  in  connection  with  the  wife's  own  eamhigs,  where  the  property  of  the  hus- 
band amounted  to  but  700  dollars. — Ibid. 

19.  A  note  made  pajrable  to  husband  and  wife,  on  a  loan  of  money  by  the  husband,  is,  in  legal 
effect,  payable  to  the  husband,  and  the  right  to  sue  on  it  sunriyes  to  him. — Leedjf  t.  Cnm- 
baJser  et  al.,  523. 

SeeDsscKNTs;  DiyoBcn;  Psohisbobt  Notrs,  8. 

I. 

INCUMBRANCES. 

« 

The  submission  to  arbitration  of  the  question  of  damages  for  an  admitted  incumbrance  upon 
property  sold  as  fne  of  incumbrance,  is  not  within  the  prohibition  of  f  8, 2  B.  S.  p.  228.^ 
Snodgraa  y.  Smith,  898. 

See  LiBK. 

INDIANS. 

Qucere,  whether,  where  land  is  resenred  to  an  Indian,  and  restricted  from  sale  without  the  con- 
sent of  the  president  of  the  United  Statet,  a  Court,  after  the  death  of  such  Indian,  can  order 
the  land  to  be  sold  without  the  consent  of  the  president.— CVmm  ct  al.  y.  CUf^^orn  €t  al., 
438. 
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INDICTMENT. 

In  an  indictment  for  obtaining  goods  hj  £dse  preteiuies,  it  must  appear  that  the  goods  were 
obtained  by  means  of  the  false  pretenses. — T7ie  State  t.  Orvis,  569. 

See  CouKTSBTBiTiKO,  1;  Gahxko;  Bobbbbt. 

INDOBSEMBNT. 
In  Blank.]  See  Fboxi880BT  Notbs,  20. 

INFANCY. 

1.  If  a  person  contract  with  an  infant  to  receiye  from  him  a  conreyance  of  land,  which  he 
knows,  at  the  time  of  contracting,  will  be  executed  before  the  infant  shall  have  anired  at 
his  majority,  he  cannot  arail  himself  of  that  &ct  in  defense  of  a  snit  upon  a  note  for  the 
purchase-money. — Beeson  t.  CarUon,  S64. 

S.  An  infant  without  an  appointed  guardian,  and  without  an  estate  of  inheritance,  Hying  in 
the  family  of  his  mother,  a  widow,  is  subject  to  her  control,  as  his  natural  guardian,  and 
she  is  entitled  to  his  wages;  and  where  such  an  iniant,  while  in  the  employ  of  a  rulroad 
company,  was  kUlod  by  a  train,  tiirough  the  negligenoe  of  their  agent — hetd,  that  an  action 
would  lie  in  the  mother's  name,  for  damages.  But,  held,  also,  that  as  such  guardian,  the 
mother  could  not,  tit  ietms,  assume  the  custody  of  any  separate  estate  the  son  might  possess. 
—7^  Qftib,  ir.,  BaUnad  Co,  t.  TindaU,  866. 

3.  Section  27,  2  B.  S.  p.  33,  authorizing  such  an  action,  is  not  repealed  by  S  784,  id,  p.  205. 
The  latter  section  applies  to  adults,  the  former  to  infants — Ibid, 

See  GuABDiAK  and  Wabd;  Husbakd  and  Wifb,  10  to  IS;  Bailboad  Compakt,  4,8. 

ENPOBMATION. 
SeeGAMiKo;  Nbobobs  and  Mulattobs;  Usubt. 

INJUNCTION. 

A  complaint  for  an  injunction,  need  not  aver  that  a  bond  has  been  filed.— SmAA  r.  Chandler  H 
al,,  513. 

See  CoBPOBATiONS,  10;  Ofticb;  Ubitbt. 

INSUBANCE. 

Where  a  policy  of  insurance  is  an  open  one,  and  is  fbr  the  insurance  of  such  sums  as  shall 
be  specified  by  application,  and  mutually  agreed  upon  and  indorsed  upon  the  policy,  it  is 
necessary,  in  a  pleading  based  upon  the  policy,  against  the  insurance  company,  to  arer  that 
an  amount  had  been  mutually  agreed  upon  and  indorsed  upon  the  policy. — Crane  et  al,  t. 
The  EvantviUe  Insurance  Co.,  446. 

INTEBEST.  , 

A  written  instniment  acknowledging  an  amount  of  money  to  be  due  on  settlement  of  accounts, 
but  subject,  on  a  contingency,  to  a  deduction,  draws  interest,  under  our  statute,  upon  the 
amount  remaining  after  the  deduction  has  been  made. — Kellenberger  r.  Foretman,  475. 

INTEBBOGATOBIES. 
See  CoNTiBiTAiroB,  4;  Pbomxuobt  Nona,  14. 
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J. 

JEOPARDY. 
IfTien  it  Attaches,]  See  Crixikal  Law,  1,  2,  3. 

JUDGMENT. 

1 .  An  order  for  the  sale  of  land  of  a  deceased  porM>n,  bj  the  proper  Coort,  is  not  a  final  judg- 
ment.— Crewn  et  al.  t.  Cleghom  et  cd,,  438. 

2.  Under  the  code,  judgment,  in  cases  ex  contractu,  may  be  rendered  against  some,  and  for 
other  of  the  defendants,  according  to  the  old  chancery  practice. — Cutchen  ei  al,  y.  Coleman, 
568. 

Priority  of,]  See  Attacrmbkt,  6. 

To  he  in  rem,]  See  Attachmbmt,  7. 

Vacation  of,]    See  Ditorcb,  1,  9,  3;  Jdstics  op  thb  Pbacb,  5;  Procbss,  4. 

For  Alimomf,]  See  Husbahd  ahd  Wivb,  15, 16, 17. 

Of  Foreign  Court,]  See  Plbadiko,  4. 

In  favor  of  RepUoin  Bail.]  See  Rbflbtix  Bail. 

See  Appbaisbmbitt;  Abbiohmbht  ofFapbb;  Bohd,  S;  Etidbncb,  10;  Exbcutors  akd 
Administbators,  2;  Garitibhiibht,  2, 3, 4;  Hubbahd  ahd  Wifb,  2, 3;  Jvdgmbwt  bt 
Confession;  Mortoagb,  1  to  6;  Partnbrship,  2, 3;  Subscription  of  Stock,  3. 

JUDGMENT  BT  CONFESSION. 

1.  The  statate  does  not  require  that  a  warrant  of  attorney  to  confess  a  judgment,  with  the 
affidavit  attached,  shall  be  appended  to  a  traasciipt  of  the  judgment  offered  in  eyidence. 
And  if  it  does  not  appear  upon  the  record  that  there  was  no  such  affidavit,  the  Supreme 
Court  will  not  presume  that  there  was  none. — Applegate  et  al.  r.  Mamm,  75. 

2.  Quuere,  whether  such  a  judgment,  rendered  without  such  affidavit,  can  be  attacked  coUat- 
erallv. — Ibid, 

3.  By  our  practice,  a  warrant  of  attorney  to  confess  a  judgment  is  entered  upon  the  record 
immediately  preceding  the  judgment,  and,  in  effect,  becomes  a  part  of  it.  Hence,  where 
the  warrant  contained  a  release  of  errors  and  a  waiver  of  the  right  of  appeal,  it  was  held, 
that  the  defendant  could  not  appeal  in  violation  of  its  terms. — MiUer  et  ux.  v.  Macldot  et  al,, 
217. 

» 

JURISDICTION. 

1.  Prior  to  the  act  of  1859,  the  Common  Pleas  had  not  jurisdiction,  except  in  certain  special 
cases,  where  the  amount  involved  was  1,000  dollars  or  upwards. — Murdock  v.  WheeUxketal., 
472. 

2.  The  jurisdiction  given  to  tlie  Common  Pleas  to  foreclose  mortgages,  confers  also  the  power, 
in  such  cases,  to  settle  the  title  to  the  real  estate  whenever  it  shall  be  in  issue. — Tomr  v. 
Mitchell,  530. 

Of  Mayor.]  See  Towns  and  Citibs. 

See  Dbbd,  7;  Qamino;  Justicb  of  thb  Pbacb,  2,  3,  4. 

JURT. 
If  the  Court,  in  charging  the  jury,  assumes  a  material  (kct,  it  usurps  the  prerogative  ot  the 
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jury,  and  the  jndgment  may  be  reyened,  althoagh  the  eyidence  is  not  in  th^  record. — Bdl 
€t  al,  y.  Hunyate,  382. 

See  AiMrouRKifXHT;  Asbionhbitt,  8;  Csihinal  Law,  11;  Dibcontikuakce  ;  New 

Trial,  1  to  4;  Vbrsict;  Witnbsb. 

JUSTICE  OP  THE  PEACE. 

1.  A  jnstice  of  the  peace  has  no  power  to  grant  a  new  trial  or  hearing  of  a  criminal  caoae, 
after  the  prisoner  has  been  once  recognized,  or  the  cause  finally  disposed  of. — Sted  y.  WU- 
liam$,  73. 

2.  Section  71,  2  B.  S.  p.  464,  aathorizee  an  action  before  a  justice  of  the  peace  to  recoyor 
possession  of  personal  property  taken  by  attachment  issued  from  the  Common  Pleas, 
against  a  person  other  than  the  plaintiff,  where  the  yalue  of  the  property  is  not  more  than 
100  dollars. — Rodman  et  al.  y.  Kelly,  377. 

3.  The  right  of  property  taken  upon  execntion,  may  be  tried  before  a  justice  of  the  peace, 
without  reference  to  the  yalue  of  the  property  as  limiting  the  jurisdiction. — Griffin  y.  Ma- 
tony  et  al,,  402. 

4.  The  general  statute  defining  and  limiting  the  jurisdiction  of  justices  does  not  apply  to  this 
special  proceeding. — Ibid. 

5.  A  justice  of  the  peace  cannot  yacate  a  judgment  rendered  by  him  in  a  suit  between  parties, 
on  the  application  of  one,  without  notice  to  the  other  party.— -iSmiM  y.  Chandler  ei  al,,  513. 

See  Appsal,  7  to  IC;  Costs,  6;  Pabtkebbhip,  4;  Pbocbbb,  2,  3,  4. 

L. 

LANDLORD  AND  TENANT. 

1.  Attornment  is  the  acknowledgement  by  a  tenant  of  a  new  landlord,  on  the  alienation  of 
land,  and  an  agreement  to  become  tenant  of  the  purchaser. — LindUy  y.  i)akin,  388. 

2.  Occupancy  by  a  tenant,  of  property  sold,  where  the  fact  and  the  title  of  the  tenant  are 
known  at  the  time  to  the  purchaser,  is  not  a  breach  of  the  coyenant  of  right  of  possession; 
and  if  no  special  contract  is  made,  the  occupant  becomes  tenant  to  the  purchaser,  and  the 
possession  of  the  tenant  is  the  possession  of  the  landlord. — Ibid, 

8.  But  as  the  possession  of  real  estate,  within  a  certain  statutory  period,  may  be  the  subject- 
matter  of  a  yalid  parol  contract,  it  would  $eem,  if  such  a  contract  was  made  between  the  pur- 
chaser and  the  seller,  that  a  suit  in  relation  to  such  possession,  would  necessarily  haye  to  rest 
upon  a  breach  of  the  parol  contract,  and  not  upon  the  coyenants  of  the  deed. — Ibid, 

4.  As  a  general  rule  of  law,  the  landlord  is  not  bound  to  repair  without  a  special  agreement, 
but  the  tenant  is. — KtUenherger  r,  Fontman,  475. 

5.  While  either  party  is  legally,  and  with  reasonable  diligence,  making  repairs,  the  rent  still 
runs  against  the  tenant. — Ibid. 

6.  If,  on  an  executed  sale  of  real  estate,  it  be  agreed  by  parol  that  the  yendor  shall  retain 
the  possession  for  a  glyen  time,  he  stands,  while  so  occupying,  so  fiur  as  liability  for  the 
destruction  or  injury  of  the  property  is  concerned,  in  the  relation  of  a  tenant  to  the  yendee. 
^Wainacott  et  ux.  r,  Silven,  497. 

7.  The  tenant  is  not  answerable,  in  the  absence  of  an  express  agreeueBt,  for  the  destruction, 
by  accidental  fires,  of  buildings  occupied. — Ibid, 

LABCENY. 
Oonoealmefit  ^.]  See  Cbimihal  Law,  4,  6. 
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LEASE. 
See  Will,  4. 

LEVY. 
See  MoRTGAOBi  1 ;  Tbxspjlbs. 

LIEN. 

If  one  party  has  a  lien  apon  two  pieces  or  lots  of  real  estate  for  a  debt,  and  another  party  has 
a  lien  upon  one  of  them  for  another  debt,  the  latter  may  compel  the  former  to  resort  to  die 
other  piece,  in  the  first  instance,  for  satisfaction,  if  that  course  is  necessary  for  the  satisfac- 
tion of  the  claims  of  both  parties,  whenever  it  will  not  trendi  npon  (he  rights,  or  operate  to 
the  prejudice  of  the  party  holding  the  lien  upon  both  pieces. — AppUgaU  el  al.  r.  Masons  75. 

See  Attachment,  3,  4;  Mobtoags. 

LIMITATIONS. 

1.  Complaint  to  recorer  possession  of  land,  averring  that  it  belongs  to  the  phundfiii  and  is  in 
possession  of  the  defendant,  and  had  been  for  six  years.  Answer,  the  statute  of  limitatioiis, 
and  that  the  land  had  been  sold,  by  order  of  the  Probate  Court,  by  an  administrator,  &c.,  in 
1834,  under  whom  the  defendant  holds  as  a  remote  yendee,  &c.,  and  that  the  suit  had  not 
been  commenced  within  fire  years  after  the  confirmation  by  said  Court  of  said  sale,  nor 
within  twenty  years  after  the  cause  of  action  accrued.  Beply,  that  the  plaintiffs  were  the 
only  heirs,  &c. ;  that  they  were  not  made  parties  to  any  application  to  sell  the  land,  nor  had 
they  any  notice  thereof,  wherefore  the  sale  was  void;  that  they  were  infSuitB  at  the  time  of 
the  sale,  and  until  the  year  1845,  and  that  the  action  was  brought  within  twenty  years  titer 
they  arriyed  at  full  age.    Demurrer  sustained. 

Hdd,  that  the  pleadings  show  that  the  defendant,  by  yirtue  of  the  sale  and  oonyeyance  by  tiie 
administrator,  confirmed  by  the  Court,  had  been  in  possession  six  years  under  color  of 
title,  and  holding  adversely  to  the  pLaintifTs;  and  hence  the  limitations  of  §§  214,  215,  2  B. 
S.  p.  75,  are  applicable. — Vandeave  et  al.  y.  MiUiken,  105. 

2.  Where  land  was  sold  at  sheriff's  sale  in  1844,  though  irregularly,  it  was  held,  that  an  action 
to  recover  it  from  the  purchaser,  by  the  execution-defendant,  or  any  one  claiming  under 
him,  was  barred  in  ten  years;  and  that,  by  the  B.  S.  1852,  inchoate  dower  in  such  land  was 
abolished. — FranU  et  al.  y.  Harrow,  507. 

LOGANSPOBT  INSUBANCB  COMPANY. 
Orders  of.\  See  Pbomisbobt  Notbb,  1. 

LOST  mSTBUMENT. 
See  EviDBKCS,  9,  12,  13. 

M.    ^ 

MALICIOUS  TBESPASS. 

1 .  A  criminal  prosecution  is  not  a  proper  mode  of  trying  title  to  real  estate..*—  Windsor  y.  Tks 
State,  375. 

2.  A  person  without  color  of  title  could  not  defeat  a  criminal  prosecution,  for  malicious  tres- 
pass upon  lands,  by  setting  up  title  in  himself;  but  where  he  has  a  paper  title,  appaz«nfly 
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yalid  on  its  face,  and  claims  in  good  faith  to  be  owner,  and  is  in  possession  hj  himself  or 
bj  another  occupying  by  his  direction,  a  prosecution  for  a  malicioas  trespass  to  the  damage 
of  a  third  person,  will  not  lie,  although  such  person,  in  die  end,  prove  to  have  the  better 
title. — llnd. 

MANSLAUGHTER. 

In  manslaughter  there  may  be  intention  to  kill,  arising  in  the  sadden  transport  of  passion, 
but  it  may,  and  in  this  grade  of  offense  must,  be  unaccompanied  bp  malice. — Denniaon  r. 
Th!  State,  510. 

MISJOINDER. 
Of  Causes  and  Parties.\    See  Husband  and  Wifb,  S  ;  Pbacticb,  1 

MORTGA<}E. 

1.  Of  Real  Estate, — The  reooyery  of  a  judgment  upon  one  of  two  notes  secured  by  mort- 
gage, is  no  waiver  or  abandonment  of  the  lien  upon  the  mortgaged  premises  for  the 
amount  reduced  to  judgment,  unless  the  premises  are  taken  in  execution;  and  if  they  are 
so  taken,  but  by  the  interposition  of  a  prior  equity,  the  execution-plaintiff  is  compelled  to 
abandon  liis  levy,  his  rights  are  the  same  as  if  no  leyy  had  been  made. — AppUgate  et  al.  ▼. 
Mason,  75. 

2.  Where  there  is  a  judgment  for  the  sale  of  the  entire  mortgaged  premises,  to  satisiy  one  of 
several  notes,  it  must  appear  that  the  Court  inquired  whether  the  land  could  be  sold  in  par- 
cehf  and  made  provision  for  the  notes  not  due. — Cubberly  et  al,  v.  Wine,  353. 

3.  A  mortgagee  may  recover  a  judgment  for  his  debt,  and  yet,  under  our  staitate,  if  be  does 
not  take  out  an  execution,  he  may  proceed  to  foreclose  his  mortgage. — Hensidcer  et  vx.  v. 
Lambom  et  ut.,  468. 

4.  In  a  judgment  for  the  money  due  upon  a  mortgage,  where  it  is  payable  in  installments, 
and  for  the  sale  of  the  mortgaged  property,  it  should  appear  that  the  Court  made  the  in- 
quiry whether  the  mortgaged  land  could  be  sold  in  parcek,  before  ordering  liie  sale  of  the 
whole. —  Wdtnscott  et  ux.  v.  Silvers,  497. 

5.  Where  a  mortgage  is  given  to  secure  the  pa}'ment  of  a  note,  and  the  mortgage  contains  a 
waiver  of  the  appraisement  law,  and  the  note  does  not,  a  judgment  of  foreclosure  and  sale 
without  appraisement,  in  a  suit  upon  the  mortgage,  is  valid,  so  far,  at  least,  as  to  the  prem- 
ises embraced  in  the  mortgage. — Harris  v.  Makepeace,  560. 

6.  The  statute  requiring  the  Court  to  ascertain  whether  mortgaged  premises  can  be  sold  in 
parcels,  appUee  only  where  there  are  installments  secured  by  the  mortgage  yet  to  become 
due.— /5iV/. 

7.  Of  Chattels. — Several  persons  became  sureties  for  A,,  and  to  indenmif^  them  A.  executed 
a  chattel  mortgage  to  the  sureties,  jointly.  The  sureties  paid  nearly  equal  sums,  and  upon 
the  abandonment  of  the  property  by  ^.,  a  part  of  the  sureties  brought  suit  to  sell  the  prop 
erty  to  reimburse  themselves,  making  the  other  sureties  defendants.  These  defendants 
made  defiinlt.  The  Court  appointed  a  receiver  to  sell  the  property,  and  bring  the  proceeds 
into  Court  for  distribution.  Hdd,  that  in  the  distribution,  the  entire  proceeds  eonld  not  be 
applied  in  satisfaction  of  the  amounts  paid  by  the  plaintiffs,  but  that  they  must  be  distri- 
buted pro  rata  among  all  the  mortgagees. —  Whitehead  et  al.  v.  Pitcher  et  al,,  141. 

See  AprBAiSBMEKT;  Assiqnmbht  ov  Papbr;  Jubisdiction,  2;  Vbbdob  ahd  Pub- 

CHABBRy  1,  2. 
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N. 

NEGROES  Ain>  MULATTOES. 

Information  charging  that  the  defendant,  on,  &c.,  at,  &c,  did  ''nnlawfoUj  bring  into  the 
state  of  Indiana,  and  into  Orange  oonnty,  a  negro  woman,  whose  name  is  Polin,  and  then 
and  there  encouraged  said  negro  woman  to  remain  and  continue  here,"  &c. 

Held,  first,  that  the  bringing  into  the  state  was  no  penal  offense. 

Second,  that  the  chaige  of  encouragement,  though  it  substantially  follows  the  language  of 
the  statute,  is  too  Tague.  The  particular  acts  of  encouragement  should  be  stated. — BovU* 
T.  Jlie  State,  427. 

NEW  COUNTIES. 

1.  The  legislature  maj  delegate  the  power  to  organize  new  counties. — jH&c  Board  of  Comm'rt, 
frc.  T.  Spider^  235. 

2.  The  act  of  March,  1857,  upon  thb  subject,  is  not  in  conflict  with  any  proyision  of  the  con- 
stitution.   No  legLslatiye  power  is  delegated  by  that  act. — Ibid. 

3.  A  single  county  containing  the  requisite  area,  may  be  divided  under  the  act,  by  its  own 
board  of  commissioners,  acting  through  a  single  committee  of  freeholders.-^i&i'cf. 

4.  The  Courts  will  take  notice  judicially  of  the  area  of  an  established  county. — Ibid. 

5.  A  writ  of  prohibition  will  not  be  granted  to  preyent  a  county  board  £rom  entering  an  order 
for  the  establishment  of  a  new  cotmty,  under  the  act  of  May,  1857.  An  appeal  is  the 
proper  remedy. — Ibid. 

NEW  TRIAL. 

1.  Qwere,  whether  the  &ct,  that  a  juror  sitting  upon  a  trial  is  not  a  householder,  is  soflldent 
ground  for  a  new  trial,  where  the  party  asking  the  new  trial  was  ignorant  of  the  fact  at  the 
trial.— 7^  Lafayette,  fpe.,  Plankroad  Co.  y.  The  New  Albany,  4rc.,  BaSroad  Co.,  90. 

2.  The  fiust  that  a  juror  sitting  upon  a  trial  is  ignorant  of  the  EngM  language,  is  sufficient 
ground  for  granting  a  new  trial. — Ibid. 

3.  The  failure  to  examine  the  juror  upon  this  point  before  accepting  him,  cannot  be  imputed 
as  negligence.  It  may  be  presumed  that  the  officer  has  called  a  jury  competent  in  tfak 
respect — Ibid. 

4.  The  &ct  of  such  incompetence  may  be  proyen  by  the  juror's  statement  under  oath,  widi- 
out  a  violation  of  the  rule  that  jurors  are  incompetent  to  impeach  their  verdicts. — lUd. 

5.  A  demurrer  to  a  complaint  for  a  new  trial,  stating  that  the  complaint  "does  not  contain 
and  set  forth  sufficient  facts  to  enable  the  plaintiffs  to  sustain  said  action,"  though  not 
strictly  formal,  is  substantially  sufficient. — Stadey  et  al.  v.  PeepUt  et  ed.,  232. 

6.  An  application  for  a  new  trial  may  be  made  by  complaint,  where  the  cause  for  die  applica- 
tion is  discovered  after  the  term  at  which  the  decision  was  rendered;  bat  the  cause  thw 
4liscoyered  must  have  had  an  existence  at  the  time  of  the  decision.— >7^cf. 

7.  To  entitle  a  party  to  a  new  trial  after  the  term,  he  must  show  sufficient  matter  to  have  en- 
titled him  to  a  new  trial  if  applied  for  in  term. — Ibid* 

8.  Error  in  the  judgment  upon  the  original  complaint,  is  not  a  sufficient  cause  for  a  new  trial 
after  term.  It  is  too  general;  it  does  not  show  wherein  the  errors  consisted,  nor  ^at  they 
were  unknown  to  the  party  during  term. — Ibid. 

See  Affbal,  6;  Bastarbt,  2;  EyiDKircs,  8;  Justiob  of  ths  Peace,  1;  Psactici, 

6,16. 
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NON-RESIDENT. 
See  Costs,  5,  6. 

NOTICE. 

Of  Assignment  of  Note,]  See  Gabnishkbht,  1,  2. 

By  Surety  to  Sue  Maker,]  See  Fboxibsobt  Notbs,  7. 

See  Dbpositioks. 

O. 

OMICB. 

A  suit  for  an  isjanction,  is  not  the  remedy  for  obtaining  possession  of  an  office  to  which  a 
person  has  been  elected,  and  from  which  he  is  illegally  excluded  by  an  usurper. — MarhU  t. 
WrigU,  548. 

See  Official  Box2>. 

OFFICIAL  BOND. 

1.  Under  the  statute  of  1843,  a  suit  might  be  maintained  upon  an  official  bond  which  had  not 
been  properly  approved  by  the  county  board,  if  the  defect  was  properly  suggested  in  the 
pleadings. — Cock  et  cd.  ▼.  The  State  ex  rd,  Patteraon,  154. 

2.  A  copy  of  the  bond  and  the  defective  approval  filed  with,  and  made  part  of,  tiie  complaint, 
is  a  sufficient  suggestion  of  such  defect.— /6uf. 

3.  Suit  upon  the  official  bond  of  a  county  treasurer.  The  condition  of  the  bond  was,  that 
the  treasurer  should  pay  over,  according  to  law,  all  money  that  should  come  into  his  hands. 
The  Court  instructed  the  jury  as  follows:  "If  Cook,  at  the  expiration  of  his  first  term, 
was  a  de&ulter,  and,  being  his  own  successor,  used  funds  that  came  to  his  hands  during  his 
second  term,  to  pay  the  balance  against  him  at  the  end  of  his  first  term,  the  sureties  in  the 
first  bond  are  discharged,  and  the  sureties  in  the  second  bond  are  liable  for  ^b  money  thus 
appropriated."    Heldf  that  the  instruction  was  correct — IM, 

4.  Where  a  constable  attached  certain  property  and  placed  it  in  the  keeping  of  A.,  and  taxed 
the  expense  of  keeping  it  with  the  costs,  and  collected  the  amount,  but  failed  to^pay  it  over 
to  A.,  it  was  held,  that  A.  could  not  have  an  action  upon  his  bond  to  recover  it. — Wilson  et 
al.  V.  The  State  ex  rel.  Lashley,  341. 

OPEN  AND  CLOSE. 
See  Pbacticb,  4. 

P. 

PABENT  AND  CHILD. 

If  a  father  conveys  hit)  farm  to  a  child  in  consideration  of  an  obligation  to  support  himself 
and  wife  during  life,  the  obb'gation  is  valid.  So,  such  an  obligation  may  be  valid  on  an 
advancement  of  money. — Leddy  v.  Crumbaker  et  al.,  623. 

See  DivoBOB,  6;  Ikfanct,  2,  3. 

PARTIES. 

See  Apfbal,  10. 
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PARTNERSHIP. 

1.  After  the  dissolntion  of  a  partnership  bj  the  death  of  one  of  its  members,  its  propertj, 
both  real  and  personal,  is  subject  to  the  trust  of  paying  the  debts  of  the  firm,  in  the  hands 
of  a  saryiving  member  thereof. — Holland  d  al.  y.  Fuller  et  al.,  195. 

2.  A.  and  B.  indorsed  the  paper  of  the  firm  of  C,  and  Z).  in  a  large  snm,  which  remained 
unpaid  at  the  dissolution  of  the  firm  by  the  death  of  C  They  subsequently  indorsed  the 
individual  paper  of  Z).  in  a  large  amount,  upon  their  iaith  in  his  ability  and  honesty  alone. 
With  the  proceeds  of  such  indiyidual  paper,  D.  paid  off  the  partnerpfaip  paper  upon  which 
they  were  liable,  but  without  any  arrangement  with  them  to  that  effect.  D.  then  failed, 
and  assigned  to  A.  and  S.  all  his  indiyidual  property,  and  certain  town  lots  belonging  to 
the  firm  of  C.  and  D.  Without  these  lots,  there  was  not  sufficient  property  in  the  assign- 
ment to  pay  the  debts  which  A.  and  B.,  by  reason  of  their  indorsement,  had  paid  for  D. 
E,,  F.,  and  others,  the  only  creditors  of  the  firm  of  C.  and  D,  whose  debts  remained  un- 
paid, haying  obtained  judgments,  brought  this  suit  to  set  aside  the  assignment  so  far  as  the 
lots  in  question  are  concerned,  and  to  subject  them  to  the  payment  of  their  judgments. 
Heldf  that  A,  and  B.  were  not,  under  the  circumstances,  entitled  to  be  substituted  in  place 
of  the  original  creditors  of  the  firm.  Hdd,  further,  that  the  assignment  of  the  lots  in 
question,  was  yoid ;  and  that  a  judgment  ordering  them  to  be  sold,  and  the  proceeds  ap- 
plied to  the  payment  of  the  firm  debts,  was  right. — Ibid. 

3.  It  is  not  necessary  to  obtain  a  judgment  against  an  insolyent  partner,  before  proceeding 
against  equitable  assets  belonging  to  the  estate  of  a  deceased  partner.— Fanee  y.  Cowing  ti 
al.,  460. 

4.  In  actions  commenced  before  a  justice,  in  fayor  of  a  firm,  it  is  sufficient  if  the  names  of 
the  indiyidnals  composing  the  firm  appear  in  the  record;  and  if  such  suit  be  upon  a  note 
giyen  to  the  firm,  the  partnership  need  not  be  proyed  unless  the  partnership,  or  the  cause 
of  action  be  denied  under  oath.— ITatMcr  y.  Smith  et  al.,  532. 

See  Attachmbnt,  1,  2;  Fbauds,  Statute  ov,  6. 

PASSENGERS. 
See  Railroad  Compant,  3. 

PATENTS. 

A  deed  for  a  patented  improvement  described  the  improvement  as  "Richard  E.  Schroeder's 
day  of  May,  1861,  securing  to  him,"  &c.  Held,  a  sufficient  description  of  the  thing  sold.— 
patent  for  an  improvement  for  burning  lime,  for  which  letters  patent  were  granted  on  the  6th 
mil  et  al.  v.  Thuermer,  351. 

PAYMENT. 

Spxt  upon  a  promissory  note,  dated  May  28, 1857.  Issues  upon  answers  of  payment  and  set- 
off. The  note  and  a  receipt  "in  full  of  book  accoimts  up  to  date"  {May  28, 1857),  were 
the  only  evidence.  The  items  of  set-off  were  payments  made  by  defendant  as  replevin  bail 
for  plaintiff  in  1839  and  1840.  Held,  that  the  evidence  raised  a  presumption  of  payment 
of  the  matters  of  set-off. — Coon  v.  Brown,  150. 

To  tcAom.]  See  Bills  of  Exchahge. 

See  EyiDEWCE,  1. 

PERJURY. 
See  Slander. 
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PBBPBTUITIES. 
Sec  Will,  9. 

PLEADING. 

1.  The  rnk  that  when  a  pleading  is  founded  npon  a  written  instrument,  the  original,  or  a 
oop7  thereof,  must  be  filed  with  the  pleading,  is  imperatiye. — Price  v.  7%«  Grand  Rapids, 
fee.,  Railroad  Co.,  58. 

2.  Thus,  if  a  complaint  founded  upon  a  written  instrument  fail  to  aver  that  a  copy  has  been 
filed,  it  cannot  be  assumed  that  it  sets  forth  a  sufficient  cause  of  action;  and  the  defect  mar 
be  reached  npon  demurrer  to  the  answer. — Ibid. 

3.  Where  a  general  denial  is  pleaded,  a  further  answer  of  nui  tid  record  is  surplusage,  bad  on 
demurrer,  and  may  be  rejected  on  motion.^  TfWcott  y.  Brousn,  83. 

4.  If,  in  a  suit  founded  npon  a  transcript  of  a  judgment  of  a  Court  of  general  jurisdiction  of 
a  foreign  state,  the  record,  properly  authenticated  and  filed  as  a  part  of  the  complaint,  al- 
leges personal  service  of  process  upon  the  defendant,  he  will  not  be  permitted  to  controvert 
&e  allegation  in  his  answer. — Ibid, 

5.  A  general  answer  of  failure  of  consideration  is  bad. — Smith  y.  Baxter  et  ah,  151. 

6.  In  a  suit  upon  a  promissory  note,  an  answer  that  certain  articles  forming  a  part  of  the 
consideration  of  the  note,  were  injured,  broken,  and  of  no  yalue,  is  bad,  without  an  allega- 
tion of  fraud  or  warranty. — Ibid. 

7.  And  if  the  answer  ayer  that  certain  articles,  part  of  the  consideration,  were  never  received, 
.  or  are  lost  and  wanting,  it  must  also  be  alleged  that  the  failure  to  receive  the  articles,  or 

their  loss,  was  through  the  fault  of  the  plaintiff. — Ibid. 

8.  A  defense  purporting  to  go  to  the  whole  complaint,  but  answering  only  a  part  of  it,  is  bad. 

— /wa. 

9.  Where  a  paragraph  of  an  answer  does  not  purport  to  plead  a  set-off,  and  the  facts  pleaded 
do  not  show  a  liability  of  the  plaintiff  to  the  defendant,  it  cannot  be  treated  as  a  set-off. — 
Ibid. 

10.  Where  the  plaintiff  demurs  to  the  answer,  but,  before  the  Court  has  detennined  the  de- 
murrer, replies  thereto,  he  thereby  waives  his  demurrer. — BeU  et  al.  v.  HungaU,  382. 

11.  Suit  before  a  justice  of  the  peace.  Appeal  to  the  Common  Pleas.  Two  trials  were  had 
in  the  Common  Pleas,  in  which  the  jury  failed  to  agree,  after  which  the  Court  permitted  the 
plaintiff  to  file  a  complaint  to  which  an  affidavit  was  attached,  by  the  attorney  of  the  plain- 
tiff, stating  that  it  was  ''in  substance  the  same  as  that  filed  before  the  justice,"  &c.  The 
record  did  not  contain  the  original  complaint,  nor  show  any  reason  for  filing  the  new  one. 
A  motion  was  made  by  the  defendant,  and  overruled,  to  reject  the  new  complaint.  Hdd, 
that  as  our  new  code  of  procedure  appears  to  have  been  framed  upon  the  notion  that  it 
was  proper  to  dispense  with  mere  form  as  much  as  possible,  and  as  the  affidavit  avers  that 
the  complaint  filed  is  substantially  the  same  as  the  original  one,  we  think  it  a  sufficient 
compliance  with  the  statute  (2  R.  S.  p.  46^,  which  provides  that  "if  an  original  paper  or 
pleading  be  lost,  or  withheld  by  any  person,  the  Court  may  authorize  a  copy  thereof  to  be 
filed,  and  used  instead  of  the  original."  This  Court,  in  the  absence  of  a  reason  for  per- 
mitting the  filing,  will  presume  in  favor  of  the  order  of  the  Court.-— i>esAer  v.  Parks,  894. 

12.  A  demurrer  was  then  filed  to  the  complaint  and  overruled.  The  averments  are  that 
plaintiff  purchased  of  defendant  on,  &c.,  fonr  head  of  fiit  cattle,  at,  &c.,  and  advanced,  as 
part  payment  thereon,  50  dollars ;  that  said  cattle  were  to  be  delivered  to  the  plaintiff  at 
Peru,  on,  &c. ;  that  defendant  did  not  deliver  them  at,  &c.,  but  had  failed  and  refused  so  to 
do;  nor  had  he  paid,  or  ofitsred  to  pay,  said  50  dollars,  &c.  There  is  no  avennent  that  the 
plaintiff  was  ready,  at  the  time  and  place,  to  receive  and  pay  for  the  said  cattle;  and,  for 
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that  reason,  it  was  insisted  that  the  complaint  was  insuffident.  Hdd,  that  the  demmrer 
was  properly  oyermled ;  that  the  complaint  was  sufficient,  before  a  justice,  to  recover  the 
sum  advanced  and  its  interest.— /6iii/. 

13.  A  defect  in  the  complaint  for  want  of  TerificatioB  cannot  be  reached  bj  a  demmrer  a»- 
signing  for  cause  that  the  complaint  does  not  state  facts  sufficient,  &c.,  if,  indeed,  it  can  be 
reached  at  all  hy  demurrer.  Such  defects  do  not  seem  to  be  embraced  in  any  of  the  statu- 
tory causes  for  demurrer;  and  if,  in  such  case,  a  yerification  and  bond  be  filed  after  the 
trial,  the  defendant  cannot  complain. — Denny  et  al.  y.  Moore,  418. 

14.  A  motion  to  set  aside  the  complaint,  or  stay  the  proceedings,  would  perhaps  be  the  oor- 
"  rect  practice. — Ihid. 

15.  When  a  demurrer  specifically  points  out  the  causes  upon  which  the  party  relies,  it  cannot 
be  enlarged  to  embrace  other  causes. — Vance  y.  Cowing  et  al.,  4fi0. 

16.  Repugnancy  of  allegations  is  not  a  ground  of  demurrer  under  the  code. — Forst  t.  Ebton 
et  al,,  482. 

17.  A  reply,  denying  each  and  eyery  allegation  in  all  the  paragraphs  of  an  answer,  is  good. — 
CUvdand  et  al.  y.  Worrell,  545. 

See  £yii>BHCB,  3;  Injunction;  Insubance;  Kbw  Tbial,  5,  6;  Pbacticb,  4,  5,  17; 
Pbomissobt  Notes,  2,  3, 4, 8  to  11, 18;  Recoonizance,  1,4;  REPLEyiN  1 ;  Set-oft; 
Settlement  of  Decedents'  Estates,  1 ;  Subscbiption  of  Stock,  1,  2. 

POSSESSION. 
See  Landlobd  and  Tenant,  2,  8,  6 ;  Yendob  and  Pubchasbb. 

PRACTICE. 

1.  Although  a  judgment  cannot  be  reyersed  for  a  misjoinder  of  causes,  and  will  not  be  re- 
yersed  for  a  misjoinder  of  parties  curable  by  amendment,  yet  if  from  both,  an  incurable  er- 
ror interrenes,  the  judgment  will  be  reyersed. — Tobin  et  ux,  y.  Conner  j  et  ux,,  65. 

2.  The  judgment  in  this  case  was  reyersed,  and  tlie  cause  remanded  for  another  trial,  on  the 
ground  that  the  case  was  not  properly  put  to  the  jury,  and  the  Supreme  Court  was  not  sat- 
isfied that  injustice  had  not  been  done. — The  Pitttaburgh,  ^.,  Railroad  Co.  y.  Kams,  87. 

3.  Where  nothing  was  claimed  upon  a  paragraph  of  a  complaint,  and  no  eyidence  waa  ofiercd 
in  support  of  it,  a  trial  without  an  issue  upon  it  will  not  authorize  a  reyersai  of  the  jndg^ 
ment. — Hipee  y.  Cockran,  175. 

4.  Where  the  defendant  withdrew  the  general  denial,  and  was  thereupon  permitted  to  open 
the  case,  and  all  .the  eyidence  offered  by  him  being  rejected,  the  plaintiff  was  permitted  to 
present  his  eyidence,  it  was  contended  that  this  was  error,  as  there  was  nothing  to  lebnt 
But  another  paragraph  of  the  answer  trayersed  eyery  part  of  the  complaint  not  confessed 
and  ayoided.  There  were  material  allegationi  neidier  confesfed  nor  ayoided.  Held,  that 
the  defendant  was  not  entitled  to  open  the  case,  he  not  haying  the  affirmatiye  of  the  issue. 
— Burroughs  et  al.  y.  Hunt,  178. 

5.  The  defendant  offered  to  withdraw  a  paragraph  of  his  answer,  upon  the  condition  that  the 
eyidence  applicable  to  it  should  be  stricken  out.  This  was  refused.  Held,  that  the  refasal 
was  within  the  discretion  of  the  Court. — Ibid. 

6.  Where  an  exception  has  been  properly  taken  to  a  ruling  on  a  demurrer,  no  motion  for  a 
new  trial  is  necessary. — T\icher  y.  The  State  ex  rd.  Gray,  332. 

7.  The  note  of  the  clerk  of  the  Court  below  upon  the  transcript,  is  no  part  of  the  record.— 
Black  ef  al.  y.  Doggy,  383. 

8.  The  Supreme  Court  will  presume  in  fayor  of  the  legality  of  the  proceedings  bdow,  where 
the  contrary  is  not  shown  by  the  party  complaining  thereof.— 76tW. 

9.  Where  the  record  does  not  contain  the  eyidence,  the  Su|»eme  Court  will  prctume  in  fayor 
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of  the  impropriety  of  an  instnictioiii  if  any  state  of  fitusti  might  have  existed  to  whidi  snch 
instmctioii  would  hare  been  applicable.-»/Urf. 

10.  Where  there  was  no  motion  below  for  a  taxation  of  costs,  it  was  ketd,  that  the  Conrt  not 
having  been  asked  to  make  a  mllng  on  the  subject,  there  was  noting  to  complain  of  on 
appeal. — Lmdleji  y.  DaJdny  388. 

11.  Where  the  record  stated  that  it  contained  ''all  the  testimonj/' It  was  hdd,  tiiat  it  could 
not  be  deemed  to  contain  all  the  evidence. — Ibid. 

12.  An  objection  that  no  de&ult  was  taken  against  nominal  defendants,  and  no  issue  joined, 
cannot  be  raised  for  the  first  time  in  the  Supreme  Court.-*2)smiy  H  a/,  t.  Moore,  418. 

IS.  A  party  cannot,  after  having  the  full  benefit  of  a  judgment  as  a  set-off,  complain,  on  ap- 
peal, that  in  his  notice  of  set-off,  the  judgment  was  misdescribed,  if  no  advantage  was  taken 
of  the  misde8cription.-»/6ttf. 

14.  A  defendant  constiuctively  summoned  has  a  right  to  appear  and  defend  at  any  time  before 
final  judgment  in  the  cause. — Creim  et  al.  v.  Cleghom  et  cU.,  438. 

15.  The  appellee  must  assign  cross  errors  if  he  seeks  to  have  them  noticed  in  tiie  appellate 
Court — Nutter  v.  7^  Junction  Railroad  Co,,  479. 

16.  Where  a  verdict  of  a  jury  rests  in  calculation,  and  they  find  excessive  damages,  a  new  trial 
may  be  granted,  if  asked  for,  for  such  cause,  and  no  remittitur  is  offered.— -/fruf. 

17.  Where  a  demurrer  is  sustained  to  an  answer,  the  Court,  if  the  defendant  does  not  ask 
leave  to  amend,  may  proceed  to  judgment  for  the  plaintiff. — Gilet  v.  GuUion,  487. 

See  AiMrouRiTifEirT;  Appeal;  Appearance;  Continuance;  Dbtault; Discontinuance; 
Dismissal;  Divorce,  5;  Error;  Evidence,  8;  ISxgeptions;  Judgment  bt  Con- 
fession; Jury;  New  Trial;  Pleading,  13;  Process;  Recognizance;  Venue; 
Verdict. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

A  suit  under  the  statute  regulating  proceedings  supplementary  to  execution,  is  not  a  proper 
mode  of  setting  aside  an  illegal  sale. — Witherow  et  al.  v.  Higgins,  440. 

PROCESS. 

1.  The  provision  of  the  Revised  Statutes,  that  process  cannot  run  less  than  three  nor  more 
than  thirty  days  (2  R.  S.  p.  454),  the  provision  of  the  act  of  1853,  that  in  suits  before  a 
justice  of  the  peace,  agunst  a  railroad  company,  for  stock  killed,  a  day  should  be  fixed  for 
trial  without  specifying  within  what  time,  and  that  at  least  ten  days'  notice  theroof  should 
be  given  by  summons  (Acts  of  1853,  p.  113^,  and  the  provision  of  the  act  of  the  same 
year,  that  where  the  principal  office  of  the  company  is  out  of  the  state,  at  least  thirty  days' 
notice  shall  be  given  of  the  time  and  place  of  the  pendency  of  suit  (Acts  of  1853,  p.  102), 
should  be  construed  together ;  and  in  every  summons  the  day  of  trial  should  be  set  not  ex- 
ceeding thirty  days  after  the  date  of  the  summons.— -7^  Michigan,  ^.,  RaUroad  Co.  v. 
Shannon,  171. 

2.  In  cases  before  a  justice  of  the  peace,  where  service  is  too  late  for  the  day  of  trial  named, 
it  is  the  duty  of  the  justice,  under  the  code,  if  want  of  sufficient  service  be  not  waived,  to 
continue  the  cause  to  a  future  day,  not  unreasonably  distant. — Ibid. 

3.  Upon  such  service,  therefore,  though  a  judgment  by  default  cannot  be  rendered  till  the 
statutory  time  of  notice  has  expired,  stall  the  service  operates  to  inform  the  party  of  the 
pendency  of  the  suit,  and  he  is  bound  to  take  notice  of  the  subsequent  action  of  the  Court 
therein. — Ibid. 

4.  Where  service  upon  a  railroad  company  having  their  principal  office  out  of  the  state,  in  an 
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acUon  before  a  jastioe  for  killuig  stock,  had  been  made  ten  days,  and  nothing  appeared 
showing  the  justice  that  the  case  was  not  ready  for  judgment,  and  judgment  was  rendered 
upon  such  insufficient  notice,  it  was  fteU,  that  the  defendants  might  haye  the  judgment 
opened,  on  application,  in  ten  days,  or  thej  might  haye  it  vacated  in  a  direct  proceeding  at 

■ 

any  time  after  ten  days  and  before  payment,  or  they  might  appeal.  But  it  was  hdd,  also, 
that  the  case  could  not  be  dismissed  on  appeal ;  because  the  insufficient  serrioe  was  not 
ground  of  dismissal,  but  only  of  a  continuance,  before  the  justice ;  nor  would  the  fact  be 
ground  of  continuance  on  appeal,  for  a  continuance  in  that  Court  would  be  granted  or  not, 
as  cause  might  be  shown  then  and  there  to  exist. — Ibid. 

5.  Where  the  summons  commanded  the  officer  to  summon  the  New  Albany,  ^.,  RaUraad 
Company ,  and  the  return  was,  "  served  as  commanded,  by  copy  given  to  conductor  P.,  con- 
ductor on  express  train,"  it  was  hdd,  in  a  suit  for  killing  stock,  brought  under  the  statute 
of  1853,  that  service  was  sufficiently  shown.— 7%e  New  Albany,  fix.,  Bailroad  Co.  v.  PoweU, 
373. 

6.  A  party  may  waive  the  reading  of  a  summons  by  the  officer,  in  making  service  of  it;  and 
if  he  does,  understanding  the  nature  and  object  of  the  writ,  the  service  is  good  without 
reading. — Catted  v.  Hiday,  &36. 

7.  A  writ  may  be  made  returnable  on  the  second  day  of  the  term. — Davis  et  al.  v.  Pike,  379  i 
TritHpo  et  al.  v.  TalboU  et  al.,  544. 

When  defects  tcaived.]  See  Appkarance,  2. 

Service  of,  when  not  controvertible.]        See  Flbadiho,  4. 

PROHIBITION. 

1.  For  the  causes  for  which  a  writ  of  prohibition  may  be  allowed,  the  Courts  must  look  to 
the  common  law. — The  Board  of  ComnCrs,  ^c,  v.  Spider,  235. 

2.  Under  our  system  of  procedure,  the  writ  can  only  be  used  ''to  command  the  judge  and 
parties  of  a  suit  in  an  inferior  Court,  to  cease  the  prosecution  thereof,  upon  a  suggestion 
that  the  cause  originally,  or  some  collateral  matter  arising  therein,  does  not  belong  to  that 
jurisdiction,  but  to  the  cognizance  of  some  other  Court." — Ibid. 

See  New  Counties,  5. 

PROMISSORY  NOTES. 

1.  Suit  upon  a  promissory  note.  One  of  the  defendants,  as  treasurer  of  the  Logansport  In- 
surtmce  Company,  had  drawn  certain  orders  upon  the  company,  in  the  similitude  of  bank 
notes,  and  intended  for  circulation  as  such,  which  were  accepted  by  the  secretary  of  the 
company.  The  following  is  a  sample:  "Logansport  Insurance  Company:  Pay  one  dollar  on 
demand  to  the  bearer.  Logansport,  May  1,  1850."  The  orders  were  circulated  as  money. 
The  treasurer  requested  the  plaintiff  to  redeem  the  orders,  and  promised  to  pay  him  the 
amount  he  might  redeem.  But  when  the  plaintiff  had  redeemed  orders  to  the  amount  of 
800  dollars,  the  treasurer,  not  being  prepared  to  pay,  gave  the  note  in  suit.  General  ver- 
dict for  the  plaintiff,  together  with  the  following  answers :  "  Question — *  Was  said  note 
given  at  the  date  thereof,  for  and  in  consideration  of  the  surrender,  by  the  plaintiff  to  the 
defendant,  of  800  dollars,  the  amount  of  the  issues  or  circulation  of  the  Logansport  Insu- 
rance Company?*  Answer'^' Yes.'  Question — 'Was  the  issue  of  the  currency  of  the  !/>- 
gansport  Insurance  Company  fraudulent  and  void  V  Answer — '  Yes.'  Question — '  Did  tiie 
plaintiff  redeem  and  take  up  800  dollars  of  the  issues  or  circulation  of  said  company,  at 
the  request  of  the  defendant,  and  upon  his  promise  to  reimburse  the  plaintiff?'  Answer— 
'  Yes.' " 
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Hdd,  first,  that  the  special  findings  are  consistent  with  the  general  rerdict,  and  the  judgment 
right  npon  the  facts  stated,  if  the  plamttflT  could  reoorer  at  all. 

Second,  that  the  consideration  of  the  note  was  legal,  and  the  plalntiiF  was  entitled  to  recoTer. 
^Wright  et  al.  r.  Hughes,  109. 

2.  Br  oar  statute  (1  R.  8.  p.  S79,  M^)*  &  nut  may  be  instituted  by  an  indorsee  against  the 
immediate  and  remote  indorsers,  jointly.— JAxnftoU  t.  Pyeati,  S55. 

8.  If  the  complaint,  in  such  case,  to  show  fiulure  of  consideration,  allege  that  the  defendants 
had  due  notice  of  the  suit  against  the  maker,  a  paragraph  of  the  answer  traversing  the  al- 
legation, is  good. — Ibid. 

4.  Bat  a  paragraph  charging  that,  by  agreement  with  the  maker,  the  plaintiff  fraudulently 
put  off  the  trial  from  term  to  term,  without  notice  to  the  defendants,  and  without  their 
knowledge  or  consent,  by  means  whereof  the  defendant  lost  the  benefit  of  the  assignment 
to  him,  &c.,  was  held  bad,  as  being  inapplicable  to  the  case  made  by  the  complaint. — Iht'd. 

5.  Though,  as  a  general  rule,  an  indorsee  of  a  promissory  note  assignable  under  the  statute, 
cannot  recover  against  the  indorser  unless  he  has  used  diligence  against  the  maker,  yet  he 
may  allege  and  prore  an  excuse  for  lack  of  diligence. — Ibid. 

6.  Suit  upon  a  promissory  note  given  by  A.,  with  B.  as  surety,  to  C,  dated  October  18, 1865, 
payable  one  day  after  date.  The  answer  of  B,  showed  that  at  ^e  time  the  note  was  exe- 
cuted, A.  and  C.  entered  into  a  contract  by  which  A.  was  to  erect  for  C.  a  certain  building, 
to  be  completed  by  the  1st  of  November,  1856.  The  agreement  fixed  the  amount  to  be 
paid,  &c.  The  last  clause  of  it  is  as  follows :  "  6th.  As  to  tiie  balance,  2,000  dollars,  it  is 
agreed  as  follows :  Said  C.  herewith  advances  to  said  A.,  as  and  for  a  loan  on  the  note 
payable  one  day  after  date,  the  said  sum  of  2,000  dollars,  which  note  shall  be  satisfied  by 
the  completion  of  said  bailding  as  in  this  contract  is  provided ;  and  which  note,  also,  shall 
not  become  or  be  payable  so  long  as  said  A.  shall  progress  with  the  preparation  of  mate- 
rials, and  with  the  erection  of  said  building,  so  as  to  warrant  the  said  superintendent  in  the 
reasonable  expectation  of  the  progress  and  completion  of  the  woric,  as  is  hereinbefore  pro- 
vided. October  13, 1855."  Signed  by  A.,  by  B.  as  surety,  and  by  C  The  answer  further 
shows  that  on  the  5th  of  June,  1856,  the  following  further  agreement  was  made,  without 
the  knowledge  or  consent  of  B.,  to-wit:  that  said  A.  and  one  D.  should,  by  the  1st  day  of 
November,  1856,  put  an  additional  story  on  the  building  then  under  contract  between  A.  and 
C,  for  the  further  consideration  of  1,700  dollars,  to  be  paid  on  the  completion  thereof. 
Held,  that  the  second  contract  was  such  an  alteration  of  the  first,  as  to  discharge  the  surety. 
— Zimmerman  v.  Judah,  286. 

7.  In  1852,  A.  made  his  note  payable  to  B.  in  1853,  upon  which  C,  became  surety.  In  1856, 
C.  gave  B.  written  notice  to  sue  on  the  note.  A.  had  then  left  the  state,  and  he  never  re- 
turned to  it,  but  died  in  Ohio.  He  left  no  property,  and  never  had  any  administrator  in 
Indiana.  B.  did  not  commence  suit  against  any  one  on  the  note,  at  the  first  term  of  the 
Court  after  receiving  notice  to  sue ;  but  at  the  second  term  thereafter,  he  sued  C.  C.  de- 
fended on  the  ground  that  he,  himself,  had  not  been  sued  at  the  first  tenn  after  the  notice, 
and  his  defense  was  held  valid  by  the  Court  Beid:  The  Court  erred.  The  notice  to  sue  did 
not  operate  as  a  requirement  to  sue  the  surety.  No  suit  against  him  was  necessary  to  secure 
any  rights  against  his  principal.  He  could  have  paid  the  note  at  any  time  without  suit, 
and  then  proceeded  against  his  principal.  And  the  payee  of  tibe  note  was  not  bound,  upon 
notice,  to  follow  the  principal  out  of  the  state.  This  is  the  rule  as  to  diligence,  on  assigned 
notes.  So  such  absence  excuses  a  demand,  in  cases  where  a  demand  would  otherwise  be 
necessary. — Rowe  v.  Btuihtel,  381. 

8.  Suit  upon  a  promissory  note.  The  defendants  answered,  setting  up  a  failure  of  considera- 
tion, in  this,  that  /.  C,  and  E.  J.  C,  his  wife,  were  the  equal  owners,  as  joint  [tenants]. 
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of  a  tract  of  land ;  that  &ej  united  in  the  sale  of  H  to  C.  B.,  one  of  the  makers  of  tiio 
note  sued  en  {S.  being  his  snrety),  and  made  a  joint  deed  for  the  same;  that,  for  the  con- 
sideration, B.  gaye  800  dollars  cash  in  hand,  and  the  note  above  sncd  on,  which,  for  certain 
personal  reasons,  the  answer  alleges,  was  made  payable  to  the  wife  of  J.  C,  though  it  ayers 
the  same  to  be  the  joint  property  of  the  two ;  that,  at  the  same  time,  and  as  a  part  of  the  con- 
tract, said  J,  C.  and  wife  executed  to  him,  said  B.,  their  joint  bond  of  indemnity  against 
the  failure  of  the  titie  to  any  of  the  land  deeded ;  that  subequentiy  J,  C.^s  interest  in  tiie 
land  was  sold  on  execution  against  htm,  and  the  defendant's,  B.'s  title,  thereby  drrested. 
A  demurrer  was  sustfuned.  Hdd,  that  the  answer  showed  a  fiulure  of  consideration,  at 
least,  to  a  part,  if  not  all  of  the  note. — BevinM  et  al,  r.  Prather,  392. 

9.  In  a  suit  upon  a  promissory  note,  a  defense  seeking  to  avoid  tiie  entire  contract  for  usury, 
without  showing  what  amoimt  of  illegal  interest  it  includes,  is  bad.— CUft'iis  y.  Makepeace, 
448. 

10.  Where  the  complaint  counted  upon  a  note  and  an  account  stated,  a  defense  alleging  t^uil 
the  note  was  giren  by  the  defendant,  and  rooeiyed  by  tbe  plaintiff,  in  payment  of  the  ac- 
count, was  held  good,  although  it  also  chaiged  an  alteration  of  the  note,  and  was  not  veri- 
fied by  oath. — Ibid. 

11.  Suit  upon  a  promissory  note.  Answer  as  follows:  "Defendant  admits  that  he  executed 
the  note  filed  with,  and  referred  to  in  the  first  oount  of  the  complaint ;  but  he  avers  that 
after  its  execution  and  delivery,  the  same  was  altered  without  his  consent  or  knowledge, 
in  this:  '20'  before  'day'  was  changed  to  '22;'  the  word  *Augutt*  was  stricken  out,  and 
the  word  *  March*  written  above  it,  which  has  also  been  obliterated.  So  the  defendant  did 
not  execute  said  note  as  it  now  is  filed  with  said  Court,  and  shown  to  him."  This  de- 
fense was  verified  by  oath.  And  the  plaintiff  replied  thus:  ''Said  note  was  not  made 
payable  on  the  20th  day  of  August,  1853,  as  in  the  second  paragraph  alleged;  but  was  made 
payable  on  the  22d  day  of  Augtut,  by  the  draftsman,  S,,  through  inadvertence — ^it  being,  at 
the  time  of  making  the  note,  expressly  understood  between  the  parties  that  a  judgment 
should  be  taken  at  the  term  of  the  Court  then  in  session,  upon  the  note.  And  upon  dis- 
covering that,  owing  to  the  time  he,  5.,  had  made  the  note  payable,  such  judgment  could 
not  then  be  taken,  and  still  having  the  same  note  in  his  possession,  he  struck  out  the  word 
'August'  without,  the  knowledge  or  consent  of  the  plaintiff,  of  which  he  immediately  no- 
tified the  defendant,  who  objected  to  such  alteration  being  made,  whereupon  he,  S.,  at  the 
request  of  the  defendant,  then  and  there  struck  out  the  word  *  March*  and  restored  the 
word  *  August,*  as  written  at  the  time  the  note  was  executed,  with  which  the  defendant 
then  and  there  expressed  himself  satisfied,  and  agreed  to  the  note  being  then  as  it  origi- 
nally stood."    Hddy  that  the  reply  was  good. — Ibid. 

12.  Time  given  to  the  principal  in  a  promissory  note  upon  a  usurious  contract,  without  the 
consent  of  the  surety,  does  not  discharge  the  surety. — Goodhue  v.  Paltner,  457. 

13.  But  the  surety,  in  a  suit  against  him,  may  set  off  the  amount  of  usurious  interest  paid 
by  the  principal. — Ibid. 

14.  Where  interrogatories  sought  to  elicit  proof  that  the  note  was  given,  not  without  conside- 
ration, but  in  consideration  of  a  horse  sold  and  delivered  by  the  plaintiff  to  another  joint 
maker  of  the  note,  before  the  making  thereof,  they  were  held  to  have  been  properly  set 
aside  as  irrelevant. — DruLey  v.  Hendricks^  478. 

15.  A  promissory  note,  and  the  contract  in  writing  out  of  which  it  arises,  if  both  are  executed 
at  the  same  time,  constitute  but  one  agreement;  and  that  agreement  cannot,  as  a  general 
rule,  be  varied  or  its  terms  added  to  by  parol  evidence. — Allen  et  al.  v.  Nofsinger,  494. 

16.  A  promissory  note  payable  at  a  bank  out  of  this  state  is  not  governed  by  the  law  mer- 
chant, but  a  bill  of  exchange  ia.-^Mix  etal.Y.  The  State  Bank,  521. 


INDEX.  605 

17.  As  a  general  rale,  a  joint  suit  cannot  be  maintained  against  the  maker  and  assignor  of 
a  promissory  note  not  governed  by  the  law  merchant;  bnt  fa^ts  which  will  excuse  a  prior 
snit  against  the  maker  before  resorting  to  the  assignor,  may  justify  snch  joint  suit. — 
Ibid. 

18.  Snit  on  a  note.  Answer,  among  otiher  things,  a  release  by  said  plaintiffs  in  writing,  &c., 
which  is  lost,  &c.  Beply  in  denial.  Demnrrer  to  the  reply,  on  the  ground  that  it  was  not 
sworn  to,  oyermled.    H(sld,  that  there  was  no  error. — McNeer  tt  al.  t.  Dipboy,  542. 

19.  Credits  wrongfully  made  npo^  a  promissory  note,  may  properly  be  obliterated.— BvrcA  t. 
Dent,  54S. 

20.  Where  a  promissory  note  is  indorsed  by  the  payee,  whose  name  is  followed  upon  the 
back  of  the  note  by  other  names  in  blank,  parol  evidence  will  not  be  permitted  to  vary 
the  legal  effect  of  the  indorsements  thns  appearing  upon  the  note. — Vore  et  al,  y.  Hunt, 
551. 

21.  Conwdl  T.  Pumphrey,  9  Ind.  B.  135,  adhered  to. — Cutxdien  el  al,  r.  Cokman,  568. 

AjBtumptton  and  Guaranty  o/I]  Bee  Boin>,  1. 

See  Appraisement;  Assiokment  of  Paper;  Bills  op  Exchange;  Eyidencb,  11, 12, 
13;  Garnishment;  Payment;  Pleading,  5,  6,  7;  Set-off,  1,  2. 

PURCHASE-MONEY. 
See  Vendor  and  Purchaser. 

B. 
BAILHOAD  COMPANIES. 

1.  Where  a  team  was  frightened  by  the  starting  of  a  rulroad  engine,  ran  away,  and  in  endea- 
voring to  stop  it,  the  driver  was  thrown  under  the  wheel  of  the  wagon  and  had  his  leg 
broken — ^both  the  driver  and  the  agents  of  the  company  being  engaged  in  lawful  pursuits — 
it  was  hdd  that  if  the  accident  occurred  through  negligence  on  die  part  of  the  company, 
and  the  negligence  of  the  driver  did  not  proximately  contribute  to  it,  he  might  recover; 
but  not  if  negligence  on  the  part  of  the  driver  concurred  to  produce  it,  or  if  it  occurred  en- 
tirely through  his  own  negligence. — Tlie  Pittsburgh,  ^c.  Railroad  Co,  v.  Kams,  87. 

2.  Suit  against  a  railroad  company  to  recover  for  cattle  killed  by  their  engines.  The  right  to 
recover  was  rested  on  the  following  facts :  Near  where  the  stock  was  killed,  was  a  small 
brook,  over  which  the  company  had  built  a  culvert.  Below  the  culvert  the  plaintiff  had  a 
pasture  In  which  he  kept  his  cattle.  Across  the  brook,  below  the  culvert,  he  had  made  a 
fence  of  long  poles.  A  flood  came  and  floated  driftwood  through  the  culvert,  against  the 
fence.  To  prevent  the  accumulation  of  drift  above  the  culvert  in  snch  quantities  as  to  en- 
danger its  safety,  the  company  aided  in  its  passage.  At  sunset,  the  plaintiff  knew  the  ex- 
posed situation  of  his  fence,  bnt  would  not  remove  his  cattle..  At  night,  the  fence  being 
borne  away,  the  cattle  passed  upon  the  road  and  were  killed,  neld,  that  the  plaintiff  could 
not  recover. — T%e  Indianapolis,  ^.,  Railroad  Co.  r,  Wright,  213. 

3.  The  plaintiff,  without  having  procured  a  ticket,  was  crossing  a  side  track  of  a  railroad,  in 
the  night,  to  get  upon  a  passenger  train  at  its  usual  place  of  stopping,  on  the  main  track; 
bnt  by  the  negligence  of  the  employ^  of  die  company,  a  switch  had  been  left  open,  and  the 
train  was  thrown  upon  the  side  track,  and  ran  against  the  plaintiff  and  broke  his  leg. 

Held,  first,  that  he  was  not  a  passenger  at  the  time  of  the  injury. 

Second,  that  he  had  the  same  right  to  cross  the  side  track  as  he  did,  that  persons  have  to 
cross  a  railroad  upon  a  public  street  or  highway. 

Third,  that  the  company  having  the  legal  right  to  run  their  train  upon  the  side  track,  it  is  im- 
material whe&er  it  was  run  upon  that  track  by  accident  or  design,  if  run  wiA  due  care.    No 
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gre«ter  care  would  be  required  in  cose  of  such  acddont  than  if  the  train  were  thrown  upon 
the  track  by  design. 
Foarthy  that  if  the  train,  in  running  np  on  the  side  track,  was  managed  with  dne  care,  the 
plaintiff'  cannot  recover. — The  Indiana^  ^.,  Railway  Co,  t.  Huddson,  325. 

4.  A  railroad  companj  are  not  liable,  so  far  as  the  simple  question  of  negligence  is  concerned, 
to  the  parents,  goardians,  or  representatives  of  a  servant  killed  npon  the  road,  where  diey 
would  not  have  been  liable  to  such  person,  had  he  been  injured,  simplj,  and  not  killed. — 
The  Ohio,  ^.,  EaUroad  Co.  v.  TiwiaU,  366. 

5.  An  employer  is  not  liable  to  one  employ^  for  an  injury  occasioned  by  another  engaged  in 
the  same  general  undertaking.— /&iW. 

6.  A  set  of  hands  were  at  work  for  a  railroad  company  gravelling  a  part  of  the  track.  The 
gravel  was  conveyed  from  the  pit  to  the  place  where  it  was  used,  by  a  train  of  cars.  The 
same  hands  loaded  and  unloaded  the  gravel,  and  rode  back  and  forth  upon  the  cars  from 
the  places  of  loading  and  dischaiiging.  While  thus  employed,  the  train,  through  the  al- 
leged carelessness  of  the  engineer,  ran  against  an  ox,  was  thrown  off  the  track,  and  one  of 
the  hands,  a  young  man  under  age,  killed.  Held,  that  the  engineer  and  the  deceased  were 
engaged  in  the  same  general  undertaking,  and  the  representative  of  the  deceased  could  not 
recover  damages. — Ibid. 

7.  This  case  is  distinguishable  from  Fitzpatrick  v.  The  New  Albany,  ^c,  Railroad  Co.,  7  Ind. 
B.  436,  and  does  not  impair  tlie  force  of  that  case. — Ibid. 

8.  In  this  case,  the  Court  instructed  the  jury  that,  in  estimating  the  damages,  they  might 
take  into  consideration  the  actual  pecuniary  loss  to  the  plaintiiF  occasioned  by  the  death  of 
the  son  and  servant,  and  also  such  other  circumstances  as  have  injuriously  affected  the 
plaintiff  in  person,  in  peace  of  mind,  and  in  happiness.    Ileld,  that  this  was  error. — Ibid. 

9.  Where,  in  the  oi^anization  of  a  railroad  company,  all  the  requirements  of  the  charter  were 
obserTod,  though  not  in  the  order  prescribed,  the  oiiganization  was  deemed  sufficient. — 
Eakright  v.  The  Logansport,  ^.,  Railroad  Co.,  404. 

10.  Where  the  charter  required  that  the  directors  should  be  named  io  the  articles  of  associa^ 
tion,  it  was  held  a  compliance  with  the  requirement  to  adopt  the  articles  at  the  time  of 
electing  the  directors.    But,  hdd,  also,  that  the  requirement  >vas  only  directory. — Ibid. 

11.  The  fact  of  an  illegal  election  of  directors,  cannot  be  set  up  in  resistance  of  payment 

of  stock. — Ibid. 

12.  The  articles  of  association  (see  opinion)  sufficiently  show  the  name  of  the  place  from 

which  the  proposed  road  was  to  be  constructed. — Ibid. 
18.  Siniih  V.  The  Indiana,  iv.,  Railroad  Co,,  12  Ind.  B.  61,  followed.— Z^uf. 

14.  The  defendant,  in  a  suit  upon  a  subscription  to  the  original  stock  of  a  railroad  company, 
cannot  demand  inspection  of  the  ailicles  of  association  subscribed  by  him  and  sued  upon, 
on  file  in  the  office  of  the  secretary  of  state. — Ibid. 

15.  Nor  can  he  show  by  {Mtol  that  he  would  not  have  subscribed,  if  he  had  supposed  a  par- 
ticular route  would  be  adopted. — Ihid. 

16.  Bepresentations  of  officers  with  whom  the  power  of  locating  the  route  is  not  lodged,  will 
not  bind  the  company  as  to  the  location;  and  even  the  representations  of  those  who  have 
that  power,  are  matters  of  opinion,  npon  which  the  subscriber  has  no  right  to  rely,  where, 
by  the  legal  effect  of  the  subscription,  the  entire  consideration  of  his  promise  was  the 
shares  subscribed  for. — Ibid. 

17.  It  makes  no  difference,  so  far  as  the  rights  of  a  railroad  company  are  concerned,  by  whom 
the  fences  along  their  track  are  built.  But  the  company  are  bound  to  keep  such  fences  in 
repair,  no  matter  by  whom  built.  The  construction  of  cattle-pits  is  fairly  embraced  under 
the  term  fence. — The  New  Albany,  ^c.  Railroad  Co.  v.  Pace,  411. 

18.  In  a  suit  against  a  railroad  to  recover  for  stock  killed,  the  allegation  that  the  road  was 
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not  fenced  is  a  material  one,  and  must  be  prayed,  where  snch  fact  is  an  element  in  the 
right  to  recover.— 7%«  Indianapolis,  fx.,  Bailrvad  Co.,  T.  Wharton,  509. 

Subcontractors  of.]      See  The  Lake  Erie,  fv-,  Railroad  Co.,  y.  Edder  et  a/.,67. 
Bonds  of,]  See  Cokmbbcial  Papbb. 

See  Cabribrs;  Infancy,  2;  Fbocess,  1  to  5;  Subscbiption  of  Stock. 

KECEIPT. 
See  EriDENCB,  4. 

RECOGNIZANCE. 

1.  Where  an  action  is  founded  upon  a  recognizance,  a  copj  of  the  recognizance  must  be  filed 
with  the  complaint. — Riser  y»  The  State,  80. 

2.  If  a  recognizor  fail  to  appear  at  the  term  to  which  he  is  recognized,  and  forfeiture  is  not 
then  taken,  it  cannot  be  taken  at  a  snbsequent  term. — Ibid. 

3.  The  recognizance,  in  such  case,  is  inoperatiye,  and  the  bail  discharged. — Ibid. 

4.  Complaint  upon  a  recognizance,  alleging  that  the  recognizance  was  taken  by  the  sheriff  in 
December,  and  was  conditioned  that  the  principal  therein  should  be  and  appear,  &c.,  at  the 
next  term  of  the  Common  Pleas  Court  thereafter,  &c.  It  does  not  show  what  was  done  at 
the  next  term  of  the  Court — ^whether  the  defendant  appeared  or  not,  or  whether  the  case 
was  continued  or  not;  but  then  avers  that,  at  the  August  term,  he  was  called  and  defaulted. 
Held,  bBd.—Tucker  y.  The  State  ex  reL  Gray,  332. 

RECORD  ON  APPEAL. 
See  Pbactice,  7,  9, 11. 

REMITTITUR. 
See  Practice,  16. 

RENT. 
See  Landlord  and  Tenant,  5. 

REPAIRS. 
See  Landlord  and  Tenant,  4,  5. 

REPLEVIN. 

• 

1.  In  an  action  to  recover  personal  property,  a  complaint  sworn  to,  may  constitute  a  com-    ^ 
plaint  and  an  affidavit. — Stephens  y.  Scott,  615. 

2.  In  such  an  action,  a  verdict  that  the  plaintiff  recover  the  property  with  one  cent  damages 
for  its  detention,  is  good. — Ibid. 

See  Justice  of  thb  Peace,  2. 

REPLEVIN  BAIL. 

Under  the  R.  8.  of  1638,  a  replevin  bail  was  required  to  obtain  a  judgment  before  he  could 
have  an  execution;  but  he  might  have  judgment  on  motion,  when  &e  original  judgment 
was  rendered.— Coon  v.  Brown,  150. 
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BEFRESENTATIONS. 

1 .  The  proprietor  of  city  lots  induced  certain  parties  to  purchase  them,  by  representing,  inter 
alia,  that  he  had  sold  certain  other  lots  in  the  neighborhood  at  a  certain  price,  whercms,  in 
fact,  he  had  sold  the  lots  for  much  less.  Hdd^  that  the  representation  was  sn£Bcient  gitnuid 
for  rescission  of  the  contract.—- iTer/x  ti  al.  y.  Dunlop,  277. 

2.  A  false  representation  that  a  street  was  to  be  laid  out  by  A.,  which  would  afford  direct  and 
convenient  access  to  the  lots,  was  hdd  to  be  equally  material  as  to  subject-matter,  though 
perhaps  not  sufficiently  specific  in  its  terms.^— Ibid. 

3.  This  case  is  distinguished  from  Cronk  v.  Cole,  10  Ind.  R.  485,  and  Barton  t.  Simmona,  at 
the  present  term. — Ibid, 

See  Railboad  Compast,  16. 

RIOT. 
See  Chimin  AL  Law,  12. 

ROBBERY. 

1.  An  indictment  for  robbery  alleged  that  on,  &c.,  at,  &c.,  the  said,  &c.,  did  commit  an  as- 
sault, &c.,  and  did  then  and  there  unlawfully,  forcibly,  and  feloniously  take  from  the  person 
of  him,  the  said,  &c.,  one,  &c.,  of  the  personal  goods  of  him,  the  said,  &c.,  by  yiolencc  to 
the  person  of  him,  the  said,  &c.,  and  by  putting  him  in  fear.  Held,  sufficient  without  al- 
leging that  the  taking  was  against  the  will  of  the  person  robbed. — Terry  r.  The  Stait ,  70. 

2.  The  indictment  described  the  property  thus:  "One  pocket-book  of  the  value  of  fifty 
cents,  one  bank  note  of  the  value  of  ten  dollars,  one  bank  note  of  the  value  of  five  doUan, 
one  piece  of  gold  coin,  of  American  coinage,  of  the  value  of  five  dollars."  Held,  that  the 
description  was  sufficient. — Ibid, 

8.  No  more  particularity  in  the  description  of  the  property  is  required  in  an  indictment  for 
robbery  than  in  an  indictment  for  larceny. — Ibid. 

4.  An  indictment  for  robbery  need  not  allege  a  carrying  away. — Ibid, 

S. 

SALE. 

*' ConnersvUle,  Indiana,  September  20, 1856.  Articles  of  agreement,  made  this  day  and  date 
above,  witness,  that  J,  W.  Saucer  has  this  day  bought  the  entire  stock  in  trade  of  the  firm 
of  J.  Saucer  fr  Co.,  and  does  agree  to  take  all  the  stock  on  hand,  and,  also,  all  of  the  ac- 
counts due  the  firm,  and  become  liable  for  all  of  the  claims  which  ai'e  against  the  said  finn, 
and  release  the  said  A.  M.  Davis  from  all  liabilities  that  the  said  firm  is  liable  for  at  this 
date.  [Signed]  J.  W.  Saucer  [seal].  A.  M.  Davis  [seal]."  Held,  that  all  such  accounts 
as  were  due  the  firm,  in  their  regular  course  of  dealing,  were  by  the  above  instromeDt 
transferred,  at  least  equitably,  to  the  purchaser. — Heron  et  al.  y.  Saucer,  148. 

Setting  aside  lUe^.]    See  Pboc£ediko8  Supplemsntabt  to  Execution. 

SEDUCTION. 

1 .  In  an  action  for  seduction,  the  general  character  for  chastity  of  the  person  seduced,  is  m 
issue,  and  may  be  impeached  or  supported  by  general  evidence;  but  she  cannot  be  asked 
whether  she  had  not  been  previously  criminal  with  other  men.  But  otiier  persons  may  be 
called  upon  to  testify  as  to  their  own  diminal  interooune  with  her,  and  the  time  and  place. 
— ShaUuck  v.  Myers,  46. 
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2.  The  question  of  character  is  inTolyed  in  the  question  of  the  amount  of  damages;  and, 
therefore,  eyidence  of  the  character  and  the  acts  of  the  female  seduced,  is  admissible, 
which  would  not  be  proper  as  to  any  other  Ti^tnesg. — Ibid. 

SETOFF. 

1.  Suit  by  the  appellees  against  the  appellants,  on  a  note  made  by  the  appellants  to  one  W., 
and  by  him  indorsed  to  the  plaintiffs.  Each  of  the  defendants  answered  separately,  setting 
up  as  a  set-off  an  indebtedness  due  to  himself  from  W.^  accming  before  the  assignment  of 
the  note.  Demurrer  sustained.  Hddf  that  the  set-off  pleaded,  lacked  the  essential  quality 
of  mutuality.  Each  answer  set  up  matters  due  to  only  one  of  the  makers  of  the  note,  and 
in  such  case  they  cannot  be  6et>off. — Booe  et  al.  y.  Watton  et  al.t  S87. 

2.  The  statute  authorizing  the  principal,  in  a  note  made  by  a  principal  and  surety,  to  set  up 
as  an  offset  a  claim  due  to  himself  from  the  payee,  &c.,  does  not  apply  here,  as  there  is  no 
ayerment  that  one  of  the  makers  is  a  principal,  and  the  other  a  surety.  If  one  of  the 
makers  of  the  note  were  a  principal,  and  the  other  his  surety  merely,  whereby  a  debt  due 
from  the  payee  or  holder  to  the  principal,  could  be  set-off,  that  fact  should  be  ayerred  in 
the  answer  setting  up  the  offset. — Ibid. 

3.  A  prior  suit  pending  for  a  set-off,  would  preyent  its  being  pleaded  to  a  subseqnent.-*<Sii<x/- 
grass  y.  Smith,  393. 

See  ExECUTOBs  anp  Administrators,  2;  Faymeitt;  Pleading,  9;  Practice,  13. 

SETTLEMENT  OF  I^ECEDENTS'  ESTATES. 

1.  The  statement  of  a  claim  against  a  decedent's  estate  need  not  be  a  regular  complaint  un- 
der the  ordinary  rules  of  pleading;  but  is  sufficient  if  it  shows  the  nature  and  amount  of 
the  demand,  and  enough  to  bar  another  action  therefor. — Sannttm  y.  Curtis^  S06. 

2.  The  code  authorizes  a  final  settlement  to  be  set  aside  for  fraud,  on  the  application  of  any 
one  interested.  Fraud  in  the  inyentory  may  affect  the  final  settlement  with  fraud,  and  will 
cause  it  to  be  set  aside. — West  et  al.  y.  Reavis  et  ah,  294. 

8.  Claim  in  the  form  of  an  itemized  account  against  the  estate  of  T.  It  appears  to  be  for 
one-half  a  certain  warehouse  lot,  and  half  the  improyements  thereon.  No  ayerments,  or 
complaint,  other  than  such  claim,  were  filed.  Hdd:  The  inference  is,  that  the  claim  was 
in  fayor  of  a  suryiying  partner  or  joint  owner,  against  the  estate  of  the  deceased  partner 
or  joint  owner;  that  being  the  fact,  the  claim  does  not  amount  to  a  succinct  statement  as- 
required  by  the  statute.  It  does  not  show  sufiiciently  the  character  of  the  claim,  or  bill,  as- 
it  is  termed,  nor  that  it  had  been  paid  by  the  suryiying  partner  or  joint  owner.  For  aught 
that  appears,  the  estate  will  continue  liable  to  the  yarious  persons  named,  as  haying  fur- 
nished materials  and  labor  for  said  building,  altibough  such  claim  should  be  paid  to  the 
plaintiff. — Thompson  y.  Ristine,  459. 

See  Executors  and  Administrators  ;  Guardian  and  Ward,  3. 

SHEBIFF'S  SALE. 

See  Limitations,  2.  %* 

SLANDER. 

Whore  there  has  been  a  trial  before  a  competent  tribunal,  it  will  be  presumed'  that  t&e  testii- 
mony  giyen  on  that  trial  was  material.  To  diaige  a  man  with  perjury,  in  refiirenee  to  a 
trial  where  perjury  might  be  committed,  is  actionable. — Whitsd  y.  Lamen,  635. 

Vol.  XIIL— 39 
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STATUTES. 

Of  Foreign  State.]  See  Costs,  1,  S. 

See  Frauds,  Statute  of;  Husband  akd  Wife,  1,  4,  5,  6, 14, 15;  Iitfavct,  3;  Limita- 
tions; New  Counties,  S,  3,  5;  Waobk,  2;  Will,  9. 

STATUTES  CITED. 

Annual  Statutes  of  the  State. 

1835,  p.  16,  4  17,  (Local  Laws),  BnfTalo  and  Missusippi  Railroad  Co 481 

1 853,  p.  56,  f  4,  Descents 426 

p.  57,  ♦  5,  Husband  and  Wife 286 

p.  66,  Aaditor's  Fees 249 

p.  102,  Process  on  Railroad  Company 173 

p.  113,  Process  on  Railroad  Company 173, 373 

1 855,  p.  60,  Pleading 60 

pp.  81,  82,  §4  1,  2,  5,  Settlement  of  Decedents'  Estates 210 

1857,  pp.  25,  26,  n,  New  Counties 237 

p.  94,  Husband  and  Wile— Alimony 397 

1859,  p.  93,  ^  1,  Jurisdiction  of  Courts  of  Common  Fleas 474 

p.  109,  DiToroe 295 

p.  239,  Voluntary  Assignment 372 

p. ,  4  9,  City  Officers 504 

ft 

Revised  Statutes. 

1838,  p.  195,  ^  58,  Removal  of  Guardian 161 

p.  235,  Replevin  Bail 151 

—  p.  362,  4  10,  Jurisdiction  of  Justice 362 

— —  p.  364,  S  1^1  Jarisdiction  of  Justice \ 403 

p.  490,  Trial  of  Right  of  Property 403 

1843,  p.  110,  S  98,  Official  Bond 156 

p.  456,  4  13,  Action  for  Recovery  of  Real  Estate 508 

p.  581,  §  29,  Interest 450 

p.  589,  4  1,  Statute  of  Frauds 6 

p.  768,  f  25,  Attachment 132 

p.  783,  Trial  of  Right  of  Property 403 

p.  862,  Jurisdiction  of  Justice 403 

p.  866,  Process  , 173 

p.  870,  f  39,  Settlement  of  Decedents'  Estates 210 

p.  893,  Certiorari, 482 

p.  956,  Replevin  Bail 151 

p.  1005,  §  16,  Jurisdiction  of  Justice 362 

p.  1030,  Champerty 118 

p.  1042,  Currency 112 

1852,  vol.  i.  p.  137,  H  142,  143,  Delinquent  List 248 

p.  146,4  202,  Delinquent  List '. 248 

Pl67,  i  12,  Official  Bond 156 

p  igg^  ^  3g^  County  Boundaries 238 

p.  217,  H  62,  63,  Improvement  of  Streets  in  Cities 365 

p.  229,  4  31,  Appeal  from  Commissioners 841 ,  848 
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1868,  Tol.  L  p.  SS8,  Perpetiiities 339 

: p.  850,  417,  I>«Ment8 508 

p.  851,  \  86,  Descents 484,  486 

p.  855,  4  31,  Descents 425 

p.  899,  4  1 ,  Statate  of  Fraads 6 

— p.  305,  4  a,  Gaming  Contracts 179 

p.  380,  Husband  and  Wife 44,  66 

p.  38 1 ,  §  5,  Hosband  and  Wife, 886 

p.  343,  Interest 863,  476 

p.  344,  i  4,  Interest 450, 457 

p.  358,  Champerty 1 18,  1 88 

p.  376,  4  7,  Negroes  and  Mnlattoes 488 

p.  378,  4  4,  Promissory  Notes 857,  588 

p.  379,  \  16,  Promissory  Notes 856,  588 

pp.  409,  410,  H  1>  2,  Incorporation  of  Railroads 407 

p.  410,  H>  Incorporation  of  Railroads 60 

p.  483,  4  8,  Railroad  Company 60 

p.  461,  H  18,  19,  80,  81,  88,  Cemeteries 136, 137 

— —  p.  513,  Cemeteries 137 

1858,  vol.  ii.  p.  6,  4  5,  Jurisdiction  of  Circuit  Courts 473 

"— p.  17,  Jurisdiction  of  Courts  of  Common  Pleas 465 

p.  18,  f  11,  Jurisdiction  of  Courts  of  Common  Pleas 473,  531 

p.  80,  4  83,  BabM*  CorpuM 588 

p.  88,  4  8,  Parties  to  Actions 368 

p.  89,  Infants 431 

— p.  B3,  S  87,  Parties  to  Actions 368 

-^—  —  p.  35,  4  37,  Senrioc  of  Simmions 380 

p.  37,  S\  43, 44,  Vacation  and  Opening  of  Judgments 895 

p.  87,  4  49,  Pleading— Complaint 59 

p.  38,  Bfisjoinder 66,  461 

p.  38,  4  50,  Demurrer • 834, 480 

p.  38,  S  53,  Demurrer 486 

p.  48,  S  66,  Answer ., 63 

— p.  43,  Rules  of  Pleading • 445 

p.  44,  4  78,  Rules  of  Pleading 81 ,  85, 147,  157 

p.  44,  4  80,  Rules  of  Pleading 409,  519 

p.  46,  Rules  of  Pleading 895 

p.  61,  4  145,  Release  of  Errors 514 

— p.  63,  4  156,  Attachment 65 

— p.  64,  4  159,  Attachment 54 

p.  66,  4  166,  Attachment 131 

pp.  67,  78,  H  174, 196,  Attachment 343 

pp.  70,  71,  4i  186,  198,  Attachment 138 

^— p.  75,  4  811,  Limitations 508 

pp.  75^  76,  4  215,  Limitations 106 

— '—  p.  77,  4  817,  Limitations 608 

p.  88,  4  840,  Husband  and  Wife— THtness 864 

^— p.  85,  Depositions 177 

•^— p.  88,  4  863,  Depositions  178 

—  — ^  p.  98,  4  886,  Authentication  of  Transcript. . .   400 
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1852,  vol.  u.  p.  114,  ^  836,  Verdict 

pp.  117,  119,  H  3M,  854,  356,  New  Trial. 
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352,  New  Trial 341 

367,  Judgment  for  Damages 154 

Judgment 13,146 

381,  Appraisement 133 

382,  Judgment  on  Demurrer 488 

^  384,  385,  Confev<;ing  Judgment  without  Action 79,  218 

Defendants  Constmctiycly  Summoned 439 

397,  Costs 402 

128,  \  402,  Costs  as  to  Non-residents 533 

456,  Appraisement 133 

Proceedings  Supplementary  to  Execution 440 

522,  Proceedings  Supplementary  to  Execution 68, 69 

Appeal 251 

550,  Appeal  from  va  Interlocutory  Order 381 

568,  Assignment  of  Errors 506 

576,  Appeal  from  an  Interlocutory  Order 381 

586,  Judgment  of  Divorce 295 

§  634,  637,  Mortgage 561 

^  636,  640,  Mortgage 469 

649,  Mechanic's  Lien 68 

Remedies  of  Sureties  against  their  Principals 150 

710,  Ad  quod  damnum 7 353 

197,  \S  716,  737,  Habeas  Corpus 528 

784^  Causes  of  Action  that  Survive 368 

Written  Instrument 520 

2,  Arbitration  394 

\  19,  21,  Divorce— Alimony  493,  525 

n 7,  21 ,  Divorce 527 

I,  Mortgage 469 

7,  Landlord  and  Tenant 389 

62,  Filing  Claims  against  Estate 210 

116,  Final  Settlement  of  Administrator 294 

§39,  43,  Will «...^ 250 

18,  Will 252 

II,  Removal  of  Guardian 160 

Form  of  Summons 380 


p.  366, 
p.  368, 
p.  372, 
p.  401, 
p.  402, 
p.  440, 
p.  451, 
p.  454, 
p.  460, 
p.  460, 
p.  461, 


p.  363,  Limitations  in  Criminal  Actions 324 


S  47,  |8,  Forfeited  Recognizance 81 

61,  Indictment 292 

91,  Genuineness  of  a  Note 443 

15,  Seduction 566 

Robbery 71 

51,  Usury S6S 

10,  Jurisdiction  of  Justice 405 

22,  Summons 172,174 

56,  Justice  of  the  Peace — ^New  Trial 74 

55,  Security  for  Costs 533 

64,  Appeal 458 
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1852,  Tol.  ii.  p.  464,  4  71,  Repleyin-^ustice  of  the  Peace 878 

p.  465,  4  75,  Justice  of  the  Peace 533 

— p.  468,  i  90,  Appeal 455 

p.  493,  Trial  of  Right  of  Property 377,  403 

p.  497,  New  Trial  in  Justices'  Court • 74 

STREETS. 

1.  Where  a  person  took  a  contract  for  the  improyement  of  a  stfeet,  under  the  general  law  for 
the  incorporation  of  cities,  and  one  of  the  lots  opposite  which  the  street  was  improyed  was 
owned  by  a  non-resident,  and  the  assessment  against  it  being  unpaid,  it  was  sold  for  a  sum 
less  than  the  assessment,  it  was  field,  that  the  contractor  could  not  maintain  an  action  against 
the  city  for  the  deficiency. — Tlte  City  of  New  Albany  v.  Sweeney,  245. 

2.  The  fee  simple  in  the  streets  of  towns  and  cities  ih  Indiana  would  eecm,  during  the  exist- 
ence of  the  corporation,  to  be  in  the  public.  At  all  eyents,  taking  a  street  is  npt  taking  an 
<< interest  in  the  land"  of  the  adjoining  proprietor.  Yet  it  is  only  when  such  interest  is 
taken,  that  the  act  of  1852  authorizes  the  proceeding  for  the  assessment  of  damages. — The 
New  Albany,  fv.,  Railroad  Co.  y.  (/Daily  et  ux.,  353. 

SUBSCRIPTION  OF  STOCK. 

1.  Suit  by  a  railroad  company  upon  a  subscription  of  stock.  Answer  1.  A  denial  of  the  sub- 
scription. 2.  That  the  capital  stock  of  the  company  was  fixed  by  the  act  of  incorporation 
at  5,000,000  dollars,  in  shares  of  50  dollars  each,  and  that  they  had  no  power  to  issue  certi- 
ficates for  a  larger  sum,  except  as  in  the  act  of  incorporation  proyided  as  follows:  "Pro- 
yided,  that  if  the  capital  stock  of  said  company  any  time  subscribed  shall  be  insufficient  for 
the  purposes  afoi^aid  of  this  act,  it  shall  and  may  be  lawful  for  the  president  and  directors 
of  said  company,  from  time  to  time,  to  increase  the  said  stock,  by  the  addition  of  as  many 
shares  as  they  may  deem  necessary,  for  which  they  may,  at  their  option,  cause  subscriptions 
to  be  receiyed  in  the  manner  prescribed  by  them,  or  may  sell  the  same  for  the  benefit  of  the 
company."  That  before  the  commencement  of  the  suit,  the  company  had  issued,  stock  to 
the  amount  of  5,000,000  dollars,  in  shares,  &c.,  and  tliat  said  amount,  &c.,  was  sufficient, 
&c. ;  that  the  president,  &c.,  hayo  not,  at  any  time  before  the  commencement  of  the  suit, 
increased  the  capital  stock,  &c.,  beyond  that  amount,  nor  was  the  same  necessary,  &c.  3. 
That  the  capital  stock  was  limited  to  5,000,000  dollars,  and  no  more,  except,  &c. ;  that  the 
plaintiffs  fraudulently  issued  stock  to  an  amount  exceeding  5,000,000  dollars,  the  same  not 
being  then  and  there  necessary,  &c.,  and  then  and  thereby  rendered  the  original  subscrip- 
tion to  the  capital  stock  of  the  company  of  no  value,  and  reduced  the  market  price  of  the 
stock,  &c. ;  wherefore,  &c.  Reply  to  the  second  paragraph  that,  after  the  issue  of  the  stock 
in  said  paragraph  mentioned  to  the  amount  of  5,000,000  dollars,  the  plaintiffs  ordered  and 
directed,  as  by  the  said  charter  was  authorized,  a  further  issue,  &c.,  to  the  amount  of  1,500,- 
000  dollars,  of  which  500,000  dollars  has  been  issued,  and  that  the  issue  of  the  further  sum 
of  1,000,000  dollars  is  authorized;  and  that  the  issue  of  said  additional  stock  was  neces-'' 
sary,  &e. 

Hdd,  first,  that  the  third  paragraph  of  the  answer  was  bad  on  demurrer. 

Second,  that  the  issue  formed  upon  the  second  paragraph  of  the  answer  was  material;  and 
that  it  deyolyed  upon  the  plaintiffs  to  prove  that  the  stock  had  been  increased  as  alleged  in 
their  reply.— AfcCorrf  v.  The  Ohio,  ^.,  Railroad  Co,,  220. 

8.  Suit  upon  a  subscription  of  stock  to  be  paid  in  labor  and  materials  within  two  years  from 
the  first  election  of  directors,  otherwise,  payable  in  cash.  The  first  paragraph  of  the  com- 
plaint alleged  neglect  and  refusal  to  perform  labor,  &c.,  for  two  years,  &€.;  that  more  than 
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thrco  years  had  elapsed,  &a,  whereby,  and  bj  reason  of  such  refusal,  the  amcimt  snfascribcd 
had  become  dne  in  cash.  General  denial,  and  special  paragn^hs  aTorring  that  the  snbacir^ 
tion  was  made  under  the  original  charter  of  the  company,  and  afterwards  the  company  con- 
solidated with  another  company,  and  that  defendant  had  never  assented  to  the  consolidation. 
General  reply  that  defendant,  before  snit,  had  assented,  &c  I>emnTrer  overraled.  The 
second  paragraph  of  the  complaint  was  admitted  to  be  good. 

Hdd,  first,  that  the  demurrer  reached  back  to  the  complaint,  as  a  whole,  and  as  the  complaint 
contained  a  good  paragraph,  the  demurrer  was  properly  oyermled. 

Second,  that  the  first  paragraph  of  the  complaint  was  good  after  yerdict,  as  under  its  aver- 
ments a  demand  for  the  labor,  &c.,  might  be  proved,  if  indeed  such  proof  was  at  all  neces^ 
sary. 

Third,  a  yerdict  against  the  defendant  in  such  case  for  the  amount  subscribed  in  cash,  is  fully 
supported  by  proof  that  he  assented  to  the  consolidation,  and  made  payments  upon  his  sub- 
scription subsequently  thereto,  and  that  ho  had  refused  to  perform  the  labor,  &c.  The  writ- 
ten subscription  proved  itself. — Hayworih  v.  The  Junction  Railroad  Co.,  348. 

3.  Where  the  charter  under  which  a  subscription  was  made  provided  that  subscriptions  should 
be  collected  without  relief,  &c.,  and  suit  is  brought  upon  the  subscription,  after  a  consolida- 
tion with  another  company,  judgment  is  properly  rendered  without  relief,  &c. — Ibid. 

See  Ra.ii.soad  Compavt,  11, 14, 15, 16. 

SUNDAY. 

Sale  upon.]  See  Contract,  7. 

T. 

TAXES. 
See  Appeal,  I,  2. 

TITLE  BOND. 
See  Deed,  7,  8. 

TITLE  TO  BBAL  ESTATE. 
See  Malicious  Trespass. 

TOET. 

Action  arising  out  of,  not  divisible.]  See  Action. 

See  Costs,  3. 

TOWNS  AND  CITIES. 

The  mayors  of  towns  and  cities  have  the  jurisdiction,  under  the  laws  of  the  state,  of  justices 
of  the  peace. — Cluggish  v.  Rogers,  538. 

See  Cemeteries  and  Sepulture;  Elections;  Streets. 

TBESPASS. 

Where  a  leyy  was  wrongfiiUy  made  upon  part  of  a  lot  of  saw-logs,  without  distinguishing 
what  part,  and  the  part  levied  upon  was  sold  without  being  pointed  out  or  separated  from 
the  rest,  and  the  purchaser  never  took  possession  or  attempted  to  exercise  any  control  over 
the  property,  it  was  held,  that  an  action  in  the  nature  of  trespass  would  not  lie  against  the 
officer  and  the  purchaser.— Cotuby  et  al.  y.  Amis,  260. 
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TBUSTS. 

See  ExECtJTORS  AND  Administbators,  1;  Partnership,  1. 

IT. 

USURY. 

1.  Information  for  nsury  as  follows:  That  A,,  on,  &c.,  at,  &c.,  did  then  and  there  tmlawfoUy 
bargain  for  a  greater  rate  of  interest,  &c.  Held^  that  this  is  sufficient  withoat  the  use  of 
the  words  corruptly  and  uswrioudy. — Marble  ▼.  7^  Staief  362. 

2.  The  information  also  alleged  that  said  B.  did  then  and  there  loan  from  the  said  ^.,  &c., 
instead  of  saying  that  said  A.  did  then  and  there  loan  to  the  said  B.  Hdd,  that  this  was 
not  a  substantial  defect. — Ibid, 

See  pROHiBBORT  KoTses  ^t  ^^,  19* 

V. 

VENDOR  AND  PURCHASER. 

1.  A  sale  and  conveyance  of  land,  with  the  agreement  that  the  render  should  hold  possession 
and  use  the  property  nntil  the  yendee  sold  it,  covenanting  to  then  give  up  the  premises  in 
as  good  repair  as  when  the  vendee  parchosed  them,  npon  the  payment  of  a  balance  of  the 
purchase-money,  was  held  to  be  absolute;  and  the  agreement  was  held  to  be,  in  effect,  a 
mortgage  to  secure  the  balance  of  the  purchase-money. — G^taon  v.  EUer  et  al,,  124. 

2.  The  failure  of  the  vendee,  in  such  case,  to  pay  the  purchase-money  within  a  reasonable 
time,  would  authorize  a  foredosuro  against  him. — Ibid, 

3.  And  where  damage  to  an  amount  equal  to  the  purchase-money  due,  occurs  to  premises  so 
held  by  a  vendor,  through  his  negligence  or  misconduct,  the  vendee  may  have  an  account- 
ing with  the  vendor,  and  have  his  title  quieted,  without  alleging  a  tender  of  the  purchase- 
money.  It  will  be  sufficient  if  the  complaint  contain  an  offer  to  pay  what  may  be  found 
due  the  vendor. — Ibid. 

4.  Where  buildings  upon  premises  so  held  by  a  vendor,  arc  destroyed  by  fire  through  his 
negligence  or  misconduct,  he  must  rebuild  them;  otherwise  the  vendee  will  be  entitled  to  a 
deduction  from  the  purchase-money  of  an  amount  equal  to  the  cost  of  rcbuilding.^T&tcf. 

0/  Goods.]  See  Contract,  2  to  7 ;  Sale. 

Of  Lands,]  Sec  Landlord  and  Tenant,  2,  3,  6. 

VENUE. 

1.  A  change  of  venue  must,  in  civil  actions,  be  granted  upon  a  proper  application.  The 
Court  has  no  discretion. — Skattuck  v.  Myers,  46. 

2.  As  a  general  rule,  an  application  for  a  change  of  venue  must  be  made  and  supported  by 
the  affidavit  of  the  party  in  person.  The  affidavit  of  his  attorney  will  not  compel  the 
change. — Ibid, 

3.  There  are  exceptions  to  thb  rule;  as  in  suits  by  or  against  corporations. — Ibid. 

4.  It  is  within  the  sound,  legal  discretion  of  the  Court  to  grant  or  refuse  a  change  of  venue, 
upon  application  and  affidavit  by  a  person  not  a  party  to  the  xtcord.^— Ibid, 

VERDICT. 

1.  Aa  a  general  rule;  a  verdict  is  not  effective  for  any  purpose,  unless  followed  by  an  abdi- 
cation of  the  Court. — Shirk  v.  WUion,  129. 
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2.  Unless  otherwise  instrncted  bj  the  Court,  the  juiy  may  render  either  a  general  or  a  special 
rerdict;  bat  npon  the  reqaest  of  either  party,  the  Court  must  dircx;t  a  special  yerdict  npon 
all  or  any  of  the  issnes ;  and  if  requested  bj  either  party,  the  Court  must  direct  the  jury 
that  if  they  find  a  general  yerdict  they  must  find  specially  upon  particular  questioas  of  fact. 
— The  Michigan,  ^c,  Railroad  Co.  y.  Bivens,  263. 

3.  Complaint  in  two  counts,  first,  upon  a  note,  and  second,  upon  an  account  stated.  The 
answer  set  up  to  the  first  count,  usury,  alterations,  &c.,  and  to  the  second,  that  the  note  had 
been  giyen  in  payment  of  the  account.  Verdict  "for  the  plaintiff  on  the  counting,  166  dol- 
lars,  50  cents,  without  interest  on  said  claim,  regarding  said  note  inyalid."  The  cyidcnce 
was  not  in  the  record  on  appeal.  Held,  that  the  yerdict,  though  informal,  is  substantially 
for  the  defendant  on  the  first  count,  and  for  the  plaintiff  on  the  second. — Collins  y.  Make- 
peace, 448.  % 

See  Pbomibsort  Notbs,  l;.RBPLByiii,  2;  Bubbcbxption  of  Stock,  2. 

VERIFICATION. 
See  Plbadino,  13. 

W. 

WAGER. 

1.  Where  the  pleadings  show  that  money  passed  into  the  hands  of  the  defendant  as  make- 
holder  of  a  wager  upon  the  restdt  of  an  election,  an  action  may  be  maintained  against  him 
by  the  party  who  disaffirms  the  illegal  contract,  and  notifies  him  thereof  before  tiie  money 
is  paid  to  the  other  contracting  party. — Burroughs  et  al.  y.  Hunt,  178. 

2.  Section  2, 1  R.  S.  p.  305,  has  reference  to  the  rights  and  remedies  of  parties  to  certain 
illegal  contracts,  as  between  thcmselyes,  and  not  to  the  right  of  action,  nor  the  time  within 
which  it  must  be  brought  against  a  stakeholder. — Ibid. 

3.  A  wager  upon  the  result  of  an  election  being  illegal,  the  Courts  will  not  aid  the  winner  in 
recoyering  it,  in  an  action  against  the  stakeholder.—  Worthingion  et  al.  y.  EhA,  344. 

See  Gaming. 
WARRANT  OF  ATTORNEY. 

See  JUDOMBNT  BT   CONTBSSIOir. 

WARRANTY. 
See  CoKTBACT,  5,  6. 

WAYS. 
See  Railroad  Company;  Stbbbts. 

WILL? 

1.  If  a  deyise  be  made  upon  a  condition  subsequent,  the  estate  yests  in  the  deyisee  immedi- 
ately upon  the  death  of  the  deyijior,  to  be  defeated,  howeyer,  if  he  refuse  or  neglect  to  per- 
form the  condition.  And  where  a  power  is  giyen  to  the  executor  to  make  another  disposi- 
tion of  the  estate  in  case  of  such  refusal  or  neglect,  and  he  proceeds  under  the  power,  a 
party  claiming  under  him  in  a  suit  against  the  deyisee  for  possession,  must  proye  condition 
broken. — Petro  et  al,  y.  Cassidag,  289. 
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2.  Where  the  erideiiee  showed  that  the  deriaee  had  ofkand  to  perfona  the  oonditioii,  hut  die 
person  on  whoie  behalf  it  wu  made  had  reftued  to  aieeept,  and  nerer  afterwards  asked  per* 
formanoeyit  was  hdd,  in  snpport  of  the  yerdiet  of  a  jnrj,  that  the  ftihire  to  perform  wai 
not  a  Tiolalion  of  die  condition,  hat  that  the  derisee  was  released  fimm  its  pedbnnaaee. — 
Ibid. 

3.  Where  a  will  Tested  a  tee  simple  in  the  children  of  the  testator,  with  the  condition  that 
tfaej  should  support  his  widow  and  one  of  his  sons  during  life,  funushing  them  a  residence, 
and  provided  that  upon  fiulure  of  such  support,  &e.,  the  devuees,  or  either  of  them,  nu^t 
subject  the  land  to  the  payment  of  any  debts  necessarily  incurred  for  theur  maintenance,  ftc., 
it  was  kdd  that  the  will  did  not  give  the  widow  the  primaiy  rig^t  to  control  the  land.-^' 
Thomas  r.  Bojfd,  333. 

4.  OtMsre,  whether  leasing  the  land  was  the  proper  coiuae  to  be  pursued  by  the  widow,  upon 
condition  broken,  to  subject  the  land,  &c — Ibid, 

5.  Where  a  testator  deyised  his  entire  estate  to  his  son,  and  proyided  that  if  he  should  die 
'^  without  a  lawful  heir  or  heirs,"  the  estate  should  go  to  the  children  of  his  daughter,  it  was 
heldf  that  the  words  lawful  heir  or  hein  were  used  in  the  limited  sense  of  child  or  heir  of  the 
body  at  the  time  of  the  son's  deaths — Jcnet  et  al.  t.  MiUer  tt  al.,  837. 

6.  Upon  the  death  of  the  son  without  issue,  the  estate  of  the  daughter's  children  could  be 
sustained  as  being  taken  by  an  executory  derisc-^TUrf. 

7.  A  fee  may  thus  be  limited  after  a  (be. — Ibid, 

8.  A  conreyance  by  the  son  before  his  death  could  not  destroy  or  afibct  the  estate  limited  to 
the  childreuw— /6u/. 

9.  The  estate  thus  created  Is  net  without  our  statute  against  perpetnitiesw^ZW. 

10.  The  first  item  of  the  disposing  part  of  the  will  in  this  case,  was  a  bequest  to  the  wife  of 
the  testator,  of  all  his  real  estate,  &c.,  personal  estate,  &c,  and  ereiything  he  had  or  owned 
nt  the  time  of  his  decease,  for  her  life,  she  paying  his  debts,  and  a  certain  legacy.  It  was 
then  provided  that  said  legacy  should  be  paid  by  the  wife,  not  by  the  executor.  Other 
special  legacies  axe  then  provided  for,  to  be  paid  after  the  death  of  the  wife,  out  of  such  part 
of  the  personal  estate  as  might  be  in  her  hands  at  the  time  of  her  death;  and  if  the  personal 
estate  was  not  sufficient  for  that  purpose,  land  was  to  be  sold,  &c;  but  no  provision  was 
made  for  a  resort  to  the  executor  to  obtain  funds  for  that  purpose.  Certain  residuary  lega- 
cies aie  then  set  forth,  to  be  operative  after  tiie  death  of  the  wife.  Then  followed  a  provi- 
sion that  she  should  use  all  the  personal  estate,  and  the  rents  and  profits  of  the  real  estate, 
"or  so  much  thereof  as  she  may  require  for  her  use  and  benefit;"  but  this  Is  followed  Im- 
mediately by  this  language— "and  may  and  shall  have  the  absolute  use  of  all  my  said 
real  and  personal  estate,  for  and  during  the  term  of  her  natural  life,  and  no  longer;"  and 
then  again  the  expression  occurs,  that  she  "shall  use,  expend,  and  consume  such  parts  of 
my  personal  estate,  and  the  rents.  Issues,  and  profits  of  my  real  estate,  as  she  may  require 
for  her  own  use  and  benefit."  Then  followed  a  clause  declaring  that  his  business  partner- 
ships-might  be  continoed  for  the  benefit  of  his  wife  as  long  as  his  executors  should  think 
the  interest  of  his  estate  might  require  it. 

Hdd,  that  the  will,  as  a  whole,  discloses  that  the  testator  intended  to  give  hb  wife  the  abso- 
lute control  of  his  real  and  personal  property,  for  her  use,  during  her  Uid.^-'Anderegg  v. 
Robs,  413. 

8ee  Appeal,  3,  4,  5;  Dbsoknts. 

WITNESS. 

I.  What  weight,  if  any,  should  be  given  to  the  statements  of  a  witness  who  has  been  im- 
peached by  general  evidence;  or  to  the  uncontradicted  statements  of  a  witnes  whose  testi- 
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mony  bM  been,  m  to  some  points,  sooeessftillj  attackied  hj  other  witnessafl? — is  a  qaestioii 
Ibr  tiM  jarf.— r«nyT.  The  SlaU,  70. 
S.  An  InstniGtion  to  the  jury  Msnming  Ast  there  has  been  no  impeachment  of  a*  witness,  and 
that  there  is  bnt  one  mode  of  impeaching  a  wftaess,  namely,  bj  evidence  of  genenl  bad 
diaracter,  was  held  to  be  enoneons. — JBnd, 

See  Afpsal,  10;  Csimikal  Law,  6  to  10;  Hu8BAnx»  and  Wm,  8,9. 

WRITTEN  mSTRUMBNT. 
See  pLEAmiro,  1, 3. 
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